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PREFACE. 


The  Cases  in  the  present  Volume  up  to  Trinity  Term, 
A.  D.  1851,  including  HoganHa  case,  p.  280,  are  reported 
by  Mr.  Denison. 

For  the  remainder  of  the  Volume,  I  am  responsible ; 
and  my  endeavour  has  been  to  emulate  the  fidelity  and 
accuracy  of  my  learned  predecessor,  which  have  gained 
for  this  series  of  Reports  the  approbation  of  the  Bench 
and  of  the  Profession  at  large. 

At  the  suggestion  of  several  friends  of  great  expe- 
rience, I  have  reported,  together  with  all  the  Crown 
Cases  Reserved  under  11  &  12  Vict.  c.  78,  decided  up 
to  this  date,  Crown  Cases,  efvsdem  generisj  argued  and 
determined  in  the  Queen's  Bench  and  the  Courts  of 
Error ;  in  this  particular,  following  the  plan  of  the  elder 
Reporters  of  Crown  Law,  and  supplying  a  deficiency 
frequently  felt  by  those  engaged  in  the  practice  of  the 
Criminal  Law. 

I  have  to  express  my  most  grateful  acknowledgments 
to  several  of  the  learned  Judges,  who  have  kindly 
favoured  me  with  cases,  MS.  notes,  and  the  written  judg- 
ments of  their  Lordships,  which  favours  are  more  parti- 
cularly acknowledged  in  the  course  of  the  Volume. 

ROBERT  ROUIERE  PEARCE. 

TlKPLE, 

June  26,  1852. 
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CROWN  CASES  RESERVED, 


<&c.,  dec,  <kc. 


THE  QUEEN  v.  MOOREHOUSE  JAMES. 

A  dergymaii  waa  indicted  for  refasing  to  Bolenmise  a  marriage  between  Henry  F. 
and  Ann  H,^  who  had  obtained  a  certificate  under  stat.  6  &  7  Wm,  4,  c.  86.  It 
was  proved  that  Henry  F.  applied  to  the  clergyman  after  9  p.  m.  on  2nd  Au- 
ffutty  and  desired  him  to  ^'  fix  a  time  for  the  marriage  on  or  before  the  l4,ihAu- 
jfustj"  after  which  day  the  certificate  would  be  void.  Ann  H.  was  not  with 
him.  The  clergyman  said,  "  I  will  marry  him  when  he  has  expressed  a  desire 
to  be  confirmed."  Henry  F.  thereupon  went  away  and  made  no  fUrther  ap- 
plication. 

Heldj  that  this  did  not  support  a  conyiction  on  an  indictment  which  averred  that 
the  clergyman  "  unlawfully,  &c.,  did  refuse,  &c.  to  solemnise  a  marriage,  &c.,  at 
any  time  on  or  before  the  said!l4th  day  of  Atiffwt,  or  at  any  other  time  whatso- 
ever;" inasmuch  as  the  refusal  laid  was  absolute,  and  that  proved  conditional. 

SembUj  per  Aldbbson,  B.,  that  it  should  have  been  averred  that  the  parties  might 
lawfully  be  married  to  each  other. 

The  defendant  was  tried  before  Mr.  Baron  Alderson^ 
at  the  Spring  assizes  for  Liverpool,  on  the  following  in- 
dictment : — 

Lancashire  (to  wit).  The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present,  that  heretofore  and  after 
the  Ist  day  of  March,  in  the  year  of  our  Lord,  1837,  to 
wit,  on  the  14th  day  of  May,  in  the  year  of  our  Lord, 
1849,  to  wit,  at  the  parish  of  Leigh,  in  the  county  of  Lan- 
caster,  one  Henry  Maher,  bachelor,  being  *desirous  _^^ 
of  contracting  a  marriage  with  one  Ann  Hardmom,  ^ 


r 


10  2  DENISON'S  CRQWStoASES. 

spinster,  duly  gave  a  notiw  tinder  the  hand  of  him  the 
said  Henry  Fisher,  qj;jd -'-bearing  date  the  day  and  year 
last  aforesaid  to  one'JoA/i  Heyesy  then  and  still  being  the 
Superintendent  Jl^gistrar  of  Marriages,  of  and  for  the  dis- 
trict oi  Leigh  Unwriy  in  the  said  county  oiLomcaster,  pursu- 
ant tp,  tt(«.  provisions  of  an  act  of  Parliament,  made  and 
pa^Vd-in  the  session  of  Parliament,  holden  in  the  6th  and 
7th  years  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  "  An  Act  for  Marriages  in  England,"  and 
in  the  form  of  Schedule  (A.)  to  the  said  act  annexed,  that 
a  marriage  was  intended  to  be  had  within  three  calendar 
months,  from  the  date  thereof  between  him  the  said  Henry 
Fialier,  and  the  other  party  in  the  said  notice  named  and 
described,  that  is  to  say,  the  said  Ann  Hardman,  spinster, 
at  a  certain  church,  within  the  said  district  oi Leigh  Vhion^ 
being  the  district  of  the  said  John  Heyea,  as  such  Super- 
intendent Registrar  as  aforesaid,  that  is  to  say,  a  certain 
church  called  Saint  Tlwmaa'a  Church,  Bedford,  they  the 
said  Henry  Fisher  and  Ann  Hardman  having  before  then 
dwelt  at  Bedford,  within  the  said  district  during  more  than 
one  calendar  month  then  next  preceding ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  John  Heyes  so  being  such  Superintendent 
Registrar  as  aforesaid,  immediately  upon  the  giving  to  him 
of  the  said  notice  as  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid  in  the  county  aforesaid 
did  duly  file  the  said  notice,  and  keep  the  same  with  the 
records  of  his  office,  and  did  also  forthwith  enter  a  true  copy 
of  the  said  notice  fairly  into  the  book  for  that  purpose  fur- 
nished to  him  by  the  Registrar  General,  called  the  Marriage 
Notice  Book,  and  kept  by  him  the  said  John  Heyes,  as  such 
Superintendent  Registrar  *as  aforesaid,  for  the  pur- 
-»  pose  aforesaid,  in  pursuance  of  and  in  obedience  to 
the  provisions  of  the  said  act  of  Parliament  in  that  be- 
half; and  the  jurors  aforesaid,  upon  their  oath  aforesaid 
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do  fiirther  present,  that  afterwards  and  after  the  expira- 
tion of  twenty-one  days  afl;er  the  entry  of  the  said  notice 
in  the  said  hook  as  aforesaid,  to  wit,  on  the  12th  day  of 
June,  in  the  year  aforesaid,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  he  the  said  John  Heyea  then  being 
and  continuing  such  Superintendent  Registrar  as  afore- 
said, did  upon  being  thereunto  requested  by  the  said 
Benry  Fishery  the  party  by  whom  the  said  notice  had  been 
and  was  so  given  as  aforesaid,  issue  under  his  hands  a 
certificate  pursuant  to  the  provisions  of  the  said  act  of 
Parliament,  and  in  the  form  of  Schedule  (B.)  to  the  said 
act  annexed,  no  lawful  impediment  being  shewn  to  the 
satisfaction  of  him  the  said  John  Heyea,  why  such  certifi- 
cate should  not  issue,  and  the  issue  of  such  certificate  not 
having  been  sooner  forbidden  in  manner  in  the  said  act 
mentioned  by  any  person  or  persons  authorized  in  that 
behalf,  as  in  the  said  act  is  provided,  in  and  by  which 
said  certificate,  he  the  said  John  Heyes  as  Superintendent 
Registrar  of  the  said  district  of  Leigh  Union,  in  the  said 
county  of  Lanoaster,  did  certify  in  manner  and  form  by 
the  said  act  of  Parliament  directed  and  required  that  on 
the  14th  day  of  May,  1849,  notice  was  duly  entered  in 
the  Marriage  Notice  Book  of  the  said  district  of  the  mar^ 
riage  intended  between  the  parties  therein  named  and 
described,  delivered  under  the  hands  of  the  said  Henry 
Fisher,  one  of  the  said  parties,  that  is  to  say,  the  said 
Henry  Fisher,  bachelor,  and  Ann  Hardmart,  spinster,  at 
the  church  called  Sai/ni  Thomases  Church,  Bedford ;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  *at  the  respective  times  of  the  entry  of 
the  said  notice,  and  of  the  issuing  of  the  said  certifi-  L 
cate  by  the  said  John  Heyes  as  such  Superintendent  Re- 
gistrar as  aforesaid,  and  from  the  said  respective  times  con- 
tiually  until  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  mentioned,  Moorehouse  James,  late  of 
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the  said  parish  of  Leigh,  in  the  said  county  of  Larwastev^ 
clerk,  was,  and  still  is,  the  officiating  minister  of  and  at  the 
said  church  called  Somd  Thomases  Church  Bedford;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid  do  further 
present,  that  afterwards  and  after  the  issuing  of  the  said 
certificate  by  the  said  JcJin  Heyes  as  Superintendent  Regis- 
trar as  aforesaid,  and  while  the  said  certificate  was  in  full 
force  and  effect,  to  wit,  on  the  2nd  day  of  August  in  the  year 
aforesaid,  to  wit,  at  the  parish  aforesaid  in  the  county 
aforesaid,  they,  the  said  Henry  Fisher  and  Ann  Hardman 
did  produce  and  shew  the  said  certificate  to  the  said 
Moorhcmse  James  so  being  such  officiating  minister  of  the 
said  church  a£i  aforesaid,  and  did  then  and  there  require 
him  the  said  Moorhouse  James  as  such  officiating  minister 
of  and  at  the  said  church  to  solemnise  a  marriage  be- 
tween them  the  said  Henry  Fisher  and  Ann  Hardman 
at  the  said  church  on  or  before  the  14th  day  of  August 
then  instant  (the  said  14th  day  of  August  being  the  day 
on  which  the  said  notice  and  certificate  and  all  proceed- 
ings thereupon  would,  under  and  by  virtue  of  the  said  act 
of  Parliament  become  and  be  utterly  void  if  the  said  mar- 
riage were  not  had  and  solemnised  on  or  before  the  said 
last-mentioned  day) ;  and  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Moor- 
liouse  James  so  being  such  officiating  minister  of  and  at 
the  said  chunih  as  aforesaid,  not  regarding  his  duly  in 
.  ^  ^  that  behalf  nor  the  statute  ^in  such  case  made  and 
J  provided,  heretofore,  to  wit,  on  the  said  second  day 
of  August  in  the  year  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  and  wrong- 
fully did  refuse  and  neglect,  although  he  the  said  Mom^ 
hofiise  James  was  so  thereunto  required  as  aforesaid^ 
to  solemnize  a  marriage  between  the  said  Henry  Fisher 
and  Ann  Hardman  at  the  said  church  at  any  time 
on  or  before    the    said    14th   day  of  August  in    the 
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year  aforesaid,  or  at  any  other  time  whatsoever,  and 
to  solemnise  a  marriage  between  the  said  Henry  Fisher 
and  Ann  Hard/mmh  at  the  said  church,  he  the  said  Moor- 
house  James  hath  always  continually  from  the  time  when 
the  said  certificate  was  so  produced  and  shewn  to  hiTn  the 
said  Moorhcmse  James  as  aforesaid,  and  he  the  said  Mcx/r- 
house  James  was  so  thereunto  required  as  aforesaid  to  the 
time  of  the  taking  of  this  inquisition,  unlawfiilly  and 
wrongfully  refiised  and  neglected,  and  still  doth  unlaw- 
fully and  wrongfiiUy  neglect  and  refiise  contrary  to  the 
duty  of  him  the  said  iSboThouse  Jamjss  in  that  behalf 
against  the  form  of  the  statute  in  such  case  made  and 
proyided,  and  against  the  peace  of  our  lady  the  Queen, 
her  Crown  and  dignity." 

In  order  to  sustain  this  indictment,  the  Superintendent 
Registrar  for  Leighy  and  who  was  also  clerk  to  the  Board 
of  Guardians  for  that  union,  proved  that  on  the  14th  of 
May,  1849,  the  following  notice  of  marriage  was  delivered 
to  him  by  Henry  Usher . 
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This  notice  was  duly  read  on  three  consecutive  weekly 
meetings  at  the  Board  of  Guardians  for  the  union  in  which 
Leigh  was  situated,  and  duly  entered  in  the  Eegistrar  s 
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books.     At  the  end  of  that  period  *the  following  > 


certificate  of  marriage  was  granted  by  the  Superin- 
tendent Registrar. 
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*ft  1  '^^ith  this  certificate,  Henry  Fisher,  who,  as  well 
-^  as  Ann  ffardman,  had,  for  a  month  and  upwards, 
before  the  first  notice,  resided  within  the  district,  called 
on  the  defendant,  who  was  the  officiating  minister  of 
Saint  Thomases  Church,  a  district  church  in  the  parish  of 
Leigh,  on  the  13th  of  June,  1849.  Fisher^s  evidence  was 
as  follows : — "  I  told  him  I  was  come  to  give  notice  I  in- 
tended to  be  married  next  morning  at  SuitU  Thomas's. 
He  asked  me  if  I  had  been  baptized — I  said  yes.  He 
asked  me  what  was  my  name — I  told  him.  He  asked 
me  if  I  had  been  asked  in  church — I  said  no.  He 
asked  where  I  had  been  asked — I  said  at  the  Board  of 
Guardians.  He  asked  me  if  I  had  been  confirmed — ^I 
said  no.  He  said  he  could  have  nothing,  to  do  with  me 
then — I  said,  why  ?  He  said  he  was  not  obliged  to  tell 
me  his  reason — I  said,  very  well,  I'll  go  to  the  Board  of 
Guardians  and  see  what  they  say.  He  said  if  people 
would  be  so  foolish  as  go  to  a  Board  of  Guardians  to  be 
asked,  the  Board  of  Guardians  must  marry  them.'* 

The  Superintendent  Registrar  also  gave  the  following 
evidence : — "  On  the  19  th  June,  I  called  on  defendant. 
He  is  officiating  minister  of  Saint  Thomas's  Church,  Bed- 
ford, in  Leigh  district.  I  saw  him  in  company  with 
FisJier.  I  told  him  my  name  and  office.  I  said  I  had 
corresponded  with  the  Registrar  about  it  in  consequence 
of  his  refusal  to  marry  the  parties.  I  said  the  Registrar 
General  did  not  consider  confirmation  a  pre-requisite  or 
any  legal  impediment  to  the  marriage.  Defendant  said 
he  had  seen  Fisher  before,  and  declined  to  say  any  thing. 
I  said  then  Fisher  has  something  to  say.  Fisher  put  his 
hand  into  his  pocket,  and  was  about  to  address  defend- 
ant, who  refused  to  hear  him.  The  defendant  retired 
and  closed  the  door  of  his  residence.  I  went  again  on 
2nd  August  with  Fisher,  Hardman,  and  a  solicitor,  White- 
si.g  1  head;  *we  saw  defendant.  Whitehead  said,  we  were 
come  about  a  marriage,  wishful  that  arrangements 
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could  be  made  by  which  parties  could  be  married  on  a 
certificate.  Fisher  produced  it.  Defendant  said  he  sup- 
posed it  was  all  right  according  to  law.  Fialwr  desired 
him  to  fix  a  time  for  marriage  on  or  before  the  14th  of 
August.  Eardman  made  a  similar  demand.  Defendant 
— ^I'll  marry  him  when  he,  Fisher ^  has  expressed  a  desire 
to  be  confirmed — the  party  made  no  reply.  They  then 
repeated  the  demand.  Defendant  said,  I  have  given  you 
my  answer.  It  was  after  9  p.  m.  when  we  called."  No 
other  evidence  was  given  to  all  the  facts  thus  proved,  (a) 

It  appears  that  St  Thomas' 8  Church  was  consecrated 
in  1840,  but  the  act  of  consecration  was  not  produced  in 
evidence. 

There  was  a  font  in  the  church,  and  a  burying  ground 
in  which  interments  had  taken  place,  attached  to  it ;  but 
there  was  no  proof  of  marriages  having  been,  or  having 
been  seen,  to  be  celebrated  there. 

Bliss^  for  the  defendant,  took  various  objections.  1st, 
That  if  there  was  a  refusal  to  marry,  and  without  suffi- 
cient reason,  it  was  not  an  indictable  offence,  but  an 
offence  against  ecclesiastical  law  only.  2nd,  That  the 
refusal  on  the  ground  that  Fisher,  one  of  the  parties,  had 
not  been  confirmed,  which  was  the  fact,  was  justifiable. 
3rd,  That  there  were  other  reasons  apparent  on  the  facts 
proved  justifying  such  refusal.  And  that  the  defendant, 
even  though  he  had  refused  on  one  ground  only,  had  full 
right  to  avail  himself  of  those  objections  also.  4th,  That 
there  was  not  a  sufficient  demand  and  tender  of  them- 
selves to  be  married  by  the  parties — no  readiness  to  be 
married  sufficiently  proved,  nor  any  consent  of  parents 
signified  to  the  *defendant,  both  parties  being,  as  ^ 
was  the  fact,  minors.  5th,  That  a  refusal  on  the  '• 
2nd  Augvst  was  not  sufficient,  the  certificate  enabling 

(a)  Sic  in  copf  of  case  resenred. 

Vol.  n.— 2 
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the  parties  to  be  married  up  to  the  14th  August.  6th, 
That  there  was  no  proof  of  Saint  Thomas  s  being  a  church 
where  marriages  were  celebrated. 

He  made  also  various  other  objections  to  the  indict- 
ment and  to  the  proof  given. 

As  there  was  no  dispute  about  the  facts,  the  learned 
Baron  directed  a  verdict  for  the  Crown,  in  order  that  the 
points  of  law  might  be  raised ;  and  he  respited  the  judg- 
ment till  the  next  assizes. 

On  1st  June^  1850,  this  case  was  argued  before  Wilde, 
C.  J,,  Patteson,  J.,  Alderson,  B.,  Coleridge,  J.,  and 
Platt,  B. 

Bliss  and  Badeley,  for  the  defendant.  The  Attorney 
General  and  Gromp'on,  for  the  Crown. 

Bliss  contended,  Jirs!^  that  the  defendant  was  justified 
in  refusing,  because  lawful  impediments  existed,  and 
the  defendant  rested  his  refusal  on  one  of  such  lawful 
impediments.  He  relied  for  this  part  of  the  case  on  the 
nature  of  the  rite  of  marriage,  the  formularies  of  the 
Liturgy,  the  Rubrics,  the  Canons,  and  the  opinions  of 
eminent  divines,  and  stat.  7  Wm.  4,  and  1  Vict.  c.  22,  s. 
36.  Secondly y  that  if  the  defendant  acted  hondfidey  he 
would  not  be  criminally  liable,  even  though  he  had  refus- 
ed under  a  mistaken  notion  as  to  the  legality  of  the  impe- 
diment. Thirdly^  that  the  oflFence,  if  any,  was  cognizable 
only  in  an  ecclesiastical  Court,  (a)  Fourthly ^  that  the 
evidence  did  not  support  the  averment  in  the  indictment, 
that  the  defendant  refused  to  solemnize  the  marriage  at 
*any  time,  on  or  before  the  14th  of  August.  It  was 
-» proved,  that  after  9  p.  M.,Npn  the  2nd  August^  the 
parties  applied  to  the  defendant  "  to  fix  a  time  for  mar- 
riage on  or  before  the  14  th  August,    The  defendant  said, 

(a)  As  the  judgment  is  not  founded  on  any  matter  of  ecclesiastical  right  or 
tdnty,  the  arguments  on  this  part  of  the  case  are  omitted.  For  a  full  report  of 
hem,  see  1  Temple  and  Mew,  Rep.  300. 
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that  he  would  marry  them,  when  Msher  expressed  a  desire 
to  be  confirmed.  This  was  not  an  absolute  refusal,  but 
a  conditional  one ;  it  was  in  the  power  of  the  parties  to 
turn  it  into  a  consent  to  marry  them.  But  they  never 
tendered  themselves  again. 

Alderson  B.  They  may  have  had  a  right  to  be  mar- 
ried if  they  offered  themselves  at  canonical  times.  The 
defendant  was  not  bound  to  make  arrangements  for  them, 
which  is,  in  fact,  all  they  asked. 

Blue  also  took  the  following  objections  in  arrest  of 
judgment.  Firsts  there  was  no  averment  that  the  parties 
might  lawfully  marry ;  there  is  no  legal  presumption  in 
favour  of  such  right. 

Alderson  B.  For  all  that  appears  they  may  be 
uterine  brother  and  sister,  by  different  fathers. 

Elisa.  Secondly y  it  is  not  averred  that  they  were  ready 
to  marry  on  the  14  th  of  Augusty  but  only  on  the  2nd, 
when  they  could  not  be  married  owing  to  the  lateness  of 
the  hour;  it  is  not  said  that  they  continued  ready. 
Tldrdlyy  the  church  is  not  averred  to  be  within  the  Reg- 
istrar's district.  Ex  parte  Brady,  8  Dowl.  332.  Fourthly y 
nor  that  the  church  was  one  in  which  marriages  might  be 
solemnized ;  Fifthly ,  nor  that  the  defendant  was  in  holy 
orders  of  the  church  of  England.  He  is  styled  clerk  and 
officiating  minister  at  the  said  church,  but  that  is  only 
an  addition  at  the  time  of  the  indictment  being  found. 

Crompton,  for  the  Crown,  (a)  was  directed  by  the  Court 
to  address  himself  to  the  question  whether  the  parties 
had  made  a  sufficient  tender  of  themselves  to  the  defen- 
dant to  warrant  a  conviction. 

*Alderson  B.     How  do  you  get  over  the  diffi-    ^  ^-  ^ 
culty  that  a  tender  ought  to  be  made  at  the  time    L 
when  the  ceremony  could  be  performed  ?  on  the  2nd  of 
August  the  woman  was  not  present. 

(a)  The  Attorney  General  had  left  the  Gonrt. 
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The  Attorney  General  came  into  the  Court  and  said 
that  the  prosecution  had  been  instituted  with  the  sole 
view  of  obtaining  the  opinion  of  the  Court  upon  a  point 
of  great  importance,  namely,  the  power  of  the  clergyman 
to  refuse  to  marry  persons  under  circumstances  like  the 
present.  It  was  a  matter  on  which  great  diflference  of 
opinion  existed,  and  it  was  extremely  desirable  that  the 
law  should  be  settled  and  known:  but  if  the  Court 
thought  that  they  should  decide  the  case  upon  another 
ground,  he  should  not,  on  the  part  of  the  Crown,  offer 
any  argument  on  technical  points. 

Wilde  C.  J.,  said  that  the  Court  were  of  opinion  that 
the  tender  was  insufficient,  and  therefore  the  evidence 
did  not  sustain  the  averment  of  a  refusal ;  and — 

Alderson  B.,  said  that  the  want  of  an  averment  that 
the  parties  might  lawfully  marry  seemed  to  hiTn  to  be  a 
very  formidable  objection,  (a) 

(a)  The  following  is  an  extract  from  a  report  of  the  trial  published  as  a  pamph- 
let by  Batty,  159,  Fleet  Street. 

"  Bliss  contended,  that  the  fact  of  the  parties  liylng  in  notorious  concubinage 
was  good  ground  for  the  clergyman's  refusal. 

"  Aldebson,  B.  I  cannot  take  notice  of  that  objection  now,  it  was  not  stated  to 
Fiiher  at  the  time  he  demanded  to  be  married.  The  defendant  took  no  objection 
of  that  kind  :  if  he  had,  I  should  have  had  great  difficulty  in  saying  it  was  not  h 
good  and  sufficient  objection. 

**  Bliss.  Does  not  your  Lordship  think,  that  though  not  urged  at  the  time,  it  mn y 
be  brought  forward  now  ? 

"  Aldbrsov,  B.  No.  If  that  objection  had  been  taken  at  the  time,  the  parties 
might  have  removed  it  by  adopting  a  different  course  of  life,  and  living  with  pro- 
priety and  decency. 

"  Knovles.    There  were  two  months  in  which  they  might  have  done  so. 

"  Aldebson,  B.  This  was  not  the  objection  on  which  the  defendant  said  he 
declined  to  marry  the  parties.  Their  living  in  a  state  of  concubinage,  I  would  not 
willingly  say  would  not  be  a  good  objection,  and  I  would  not  willingly  deprive  you 
of  it  if  it  had  been  made.  Then  it  would  have  been  a  question  on  which  the  young 
people  would  have  had  an  opportunity  of  saying  *  We  will  shew  our  desire  to  lead 
a  holy  life;  we  wUl  refrain  from  living  in  a  state  of  concubinage,  and  we  wiH 
shew  you,  by  our  conduct,  that  we  are  anxious  to  refrain  from  sin.'  But  if  you 
do  not  state  the  objection,  the  party  cannot  remove  it,  and  I  shall  hold  you  there- 
ore  to  the  objection  you  have  taken. 

*'  Bliss.    Perhaps,  your  Lordship  will  reserve  that  point  ?" 
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*yoU  by  EdUoT. — The  indictment  charged  an  absolute  and  unlawful  refusal,  p^ .  o 
The  plea  "not  guilty"  throws  on  the  Crown  the  burden  of  proving  three  things ; 
Ist,  a  refusal  in  fact;  2d,  an  absolute  refusal;  3d,  an  unlawful  refusal.  The 
evidence  onlj  proved  a  conditional  refusal,  upon  which  the  defendant  would  be 
entitled  to  an  acquittal,  whether  such  refusal  were  lawful  or  unlawful.  But  sup- 
posing the  indictment  had  been  so  framed  as  to  require  evidence  of  a  conditional 
refaaal,  it  is  difficult  to  see  how  the  defendant,  on  proof  of  such  conditional 
refosal,  if  unlawfidj  could  in  rerum  naturd  rebut  such  evidence  by  showing  that 
grounds  existed  on  which  a  lawful  refusal  might  have  been  maintained.  For 
it  would  be  in  effect  to  say,  "  True,  I  did  refuse  on  unlawful,  and  therefore 
untenable  grounds ;  but  had  I  known  better  or  been  more  prudent,  I  might  have 
refused  on  lawful  and  tenable  grounds."  This  would  be  to  repel  a  charge  o^ 
•loing  an  act  in  an  unlawful  manner  by  proving  that  it  might  have  been  done  in 
A  different  and  lawful  manner.  It  seems  that  on  the  general  principles  of  the 
ih>ctrine  of  notice  in  civil  cases  the  party  applying  would  be  entitled  to  treat  an 
express  particular  ground  of  refusal  as  the  only  ground  on  which  any  refusal 
could  be  maintained.  E,  v.  InhahitanU  of  Staple  FUzpainej  2  Q.  B.  498,  and  cases 
there  cited  in  note  (a),  p.  499.  The  same  principle  seems  to  apply  to  criminal 
cases. 

Qtiorey  how  would  the  case  have  stood  on  this  indictment,  if  the  defendant  had 
simply  refused  to  marry  the  party  without  assigning  any  reason  ?  It  seems  that 
he  would  have  been  entitled  to  prove  any  number  of  lawful  grounds  of  refusal. 
For  "not  guilty"  means,  "  I  did  not  refuse,  or  if  I  did,  I  refused  lawfully." 
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A.  was  convicted  on  the  1 4th  count  of  an  indictment  which  charged  him  with 
"stealing  a  piece  of  paper,  the  property  of  Goldsmid  and  others,  his  masters." 
OoUUmid  and  others  were  directors  of  the  Olobe  Insurance  Company^  managed 
the  affairs  of  the  company,  appointed,  paid,  controlled,  and  dismissed  the 
clerks  and  other  servants,  and  had  the  charge  and  custody  of  all  the  books 
and  papers  of  the  company. 

The  company  had  a  drawing  account  with  Olyn  j*  Co.,  and  used  to  send  their 
pass-books  on  Tuesday  in  every  week  to  be  written  up,  and  their  messenger 
went  on  the  following  morning  to  bring  it  back,  when  it  was  returned  together 
with  the  cheques,  &c.  of  the  preceding  week.  A*  was  a  salaried  clerk  in  the 
office  of  the  company,  and  also  a  shareholder;  it  was  his  duty  to  receive  the 
pass-book  and  vouchers  from  the  messenger,  and  to  preserve  the  vouchers  for 
the  use  of  the  company.  On  2'rth  February^  Olyn  j-  Co.  delivered  the  Globe 
pass-book,  containing  among  other  things  a  certain  cashed  cheque  for  1400Z. 
to  the  messenger  of  the  company,  who  delivered  the  book  and  cheque  to  ^.  in 
the  usual  way,  and  he  thereupon  fraudulently  destroyed  it. 

Held,  (1),  that  the  cheque  was  the  property  of  the  directors,  and  that  A.,  though 
a  shareholder  in  the  company,  had  no  joint  property  it.    (2).  That  he  was 
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guiltj  of  larceny  as  a  servant,  inasmuch  as  the  cheqae  when  delivered  into  the 
custody  of  A.  in  the  usual  course  of  business,  was  constructively  in  the  posses- 
sion of  the  directors,  who,  under  the  circumstances,  were  his  masters. 

The  prisoner  was  tried  before  Mr.  Justice  Cresswell, 
at  the  Central  Criminal  Court,  on  the  10th  of  May,  1850, 
on  an  indictment,  of  which  the  following  is  an  abstract. 

"  Walter  Watts.  That  he  on  the  26th  February,  at  St. 
Mari/8  Woolnothy  in  London,  was  clerk  to  George  Gdrr 
Qlyn,  and  whilst  he  was  such  clerk,  feloniously  did  steal 
one  order  for  the  payment  of  money,  to  wit,  for  the  paj^- 
ment  and  of  the  value  of  1400Z.  belonging  to  the  said 
Oeorge  Carr  Qlyn,  his  master. 

"  2d  count,  alleges  that  said  prisoner  was  clerk  to  the 
said  George  Carr  Glyn,  as  and  then  and  there  being  trea- 
surer of  the  Globe  Lisurarwe  Company,  and  that  he  did 
steal  one  order,  &c.,  belonging  to  the  said  George  Carr 
Glyn  as  such  treasurer. 

"  3d  count,  alleges  that  said  prisoner  was  servant  to 
Edward  Goldsmid  and  others,  and  that  he  did  steal  one 
order,  and  belonging  to  them  his  masters. 
*1  ^1  *"  ^*^  count,  like  third,  only  instead  of  alleging 

the  order  to  belong  to  Goldsmid  and  others,  alleges 
it  to  have  been  in  their  possession  and  power. 

"  5th  and  6th  counts,  William  TUe  and  others,  instead 
of  Goldsmid  and  others. 

"  7th  and  8th  counts,  embezzling  the  order,  the  pro- 
perty of  Glyn, 

^^9th  count,  embezzling  the  order,  the  property  of 
Goldsmid  and  others. 

"  10th  count,  embezzling  1400Z.  of  Goldsmid  and  others, 
his  masters. 

"11th  count,  embezzling  the  order,  the  property  of 
TUe  and  others. 

"  12th  and  13th  counts,  stealing  a  piece  of  paper  be- 
longing to  Glyn,  his  master. 
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^*  14tli  count,  stealing  a  piece  of  paper,  the  property  of 
Goldsmid  and  others,  his  masters. 

"loth  count,  stealing  a  piece  of  paper  in  the  possession 
and  power  of  Ooldsmid  and  others,  his  masters,  (a) 

"  16th  count,  stealing  a  piece  of  paper,  the  property  of 
TIfe  and  others,  his  masters. 

"  17th  count,  stealing  a  piece  of  paper,  in  the  posses- 
sion and  power  of  Tite  and  others,  his  masters. 

"18th,  19th,  20th,  and  21st.  Like  7th,  8th,  9th  ard 
11th,  only  embezzling  a  piece  of  paper  instead  of  embez- 
zling the  order. 

"22d,  23d,  24th,  and  25th,  stealing  an  order  for  the 
payment  of  money,  the  property  of  said  persons,  without 
alleging  the  prisoner  to  be  servant. 

"2t)th,  27th,  28th,  and  29th,  stealing  a  piece  of  paper, 
the  property  of  said  persons,  without  alleging  the  prisoner 
to  be  servant." 

It  appeared  that  he  had  for  many  years  been  employed 
*as  a  salaried  clerk  in  th€f  office,  of  the  Globe  Insiir  p,,.,  ^ 
ranoe  Company ,  and  that  he  was  also  a  shareholder 
in  the  concern.  The  aflfairs  of  the  company,  which  is 
an  unincorporated  co-partnership,  are  managed  by  a  body 
of  directors,  chosen  out  of  the  shareholders ;  and  at  the 
time  when  the  alleged  oflFence  was  committed,  Edward 
GkMsmid  was  chairman,  and  WUlixim  Tite  deputy  chair- 
man of  the  directors,  and  George  Carr  Glyn  was  treasurer. 
The  directors  appoint  and  dismiss  clerks  and  other  ser- 
vants, and  fix  their  salaries  and  the  particular  duties  to 
be  discharged  by  them;  and  the  directors  have  the 
charge  and  custody  of  all  books  and  papers  belonging  to 
the  company.  The  salaries  of  the  clerks  are  paid  out  of 
the  funds  of  the  company. 

The  company  had  a  drawing  account  at  the  bank  of 
Glyn  &  Go,,  and  were  in  the  habit  of  sending  their  pass- 

(a)  See  stat.  7  &  8  Geo.  4,  c.  29,  8.  46. 
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book  on  Tuesday  in  every  week  to  be  written  up,  and 
their  messenger  went  on  the  following  morning  to  bring 
it  back,  when  it  was  returned,  together  with  the  cheques 
and  bills  paid  during  the  preceding  week. 

The  prisoner  was  the  person  whose  duty  it  was  to  re- 
ceive the  pass-book  and  vouchers  from  the  messenger, 
and  it  was  his  duty  upon  receiving  them  to  compare  the 
entries  in  the  pass-book  with  the  books  of  the  company, 
and  to  preserve  the  vouchers  for  the  use  of  the  company 
if  lyanted  on  any  future  occasion.  On  the  26th  of  Feb- 
rxmry^  the  prisoner  paid  into  the  London  and  Westminster 
Bank  for  his  own  account  (which  he  kept  there)  a  cheque 
for  1400Z.  purporting  to  be  drawn  by  the  Olobe  Insurance 
Company  on  Qlyn  &  Co.,  together  with  other  cheques  for 
the  London  and  Westminster  Bank  entered  to  the  debit  of 
the  Globe  Assurance  Company  in  their  pass-book,  and  de- 
livered, together  with  the  book,  on  the  following  Wed- 
^^yj-y     nesday  *to  the  messenger  of  the  company,  who  * ' 

delivered  the  book  and  cheque  to  the  prisoner  in 
the  usual  way.  On  the  4th  of  March,  in  consequence 
of  some  suspicion  attaching  to  the  prisoner,  a  search  for 
the  cheque  for  1400Z.  was  made  during  his  absence 
amongst  the  vouchers  in  his  keeping,  and  it  could  not  be 
found.  His  papers  w^ere  then  sealed  up,  and  he,  on  finding 
such  a  step  was  taken,  said  he  would  not  remain  there, 
and  quitted  the  oflSce. 

The  pass-book  was  examined,  and  there  the  entry  of 
the  cheque  for  1400Z.  had  been  erased,  and  the  cheque 
was  never  found. 

There  was  no  evidence  to  shew  that  any  person  on  be- 
half of  the  company  had  ever  drawn  the  cheque  in  ques- 
tion, or  that  it  had  been  drawn  upon  paper  stolen  from 
the  company. 

Upon  this  state  of  facts,  it  was  contended  by  the  priso- 
ner's counsel,  that  there  was  no  evidence  of  any  property 
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in  any  of  the  parties  from  whom  the  cheque  was  alleged 
to  have  been  stolen,  except  as  shareholders,  and  that  the 
prisoner  being  also  a  shareholder  could  not  be  indicted  for 
stealing  the  property  of  which  he  was  a  joint  owner.  That 
the  statute  47  Oeo.  3,  c.  xxx.  sess.  1,  An  Act  to  enable  the 
Globe  ii8uranoe  Chmpcmy  &c.{a)j  made  the  treasurer  the 
representative*  of  all  the  shareholders,  and,  there-  r^^  o 
fore,  of  the  prisoner  as  well  as  others,  and  did  not 
alter  the  case. 

The  learned  Judge  thought  that  the  charge  of  embest- 
zlement,  and  of  stealing  an  order  for  the  pa3anent  of  money 
failed ;  but  in  order  to  obtain  the  opinion  of  this  Court, 
with  regard  to  the  charge  of  stealing  a  piece  of  paper,  he 
told  the  jury  that  if  the  cancelled  cheque  was  returned  to 
the  prisoner,  and  he  received  it  in  the  usual  manner,  to 
be  kept  by  him  for  the  use  of  the  directors,  and  afterwards 
abstracted  or  destroyed  it,  they  should  find  him  guilty. 

The  jury  found  him  guilty  of  stealing  a  piece  of  paper, 

(a)  Be  it  enacted,  "  That  all  actions  and  suits  to  be  commenced  or  instltnted 
bj  or  on  behalf  of  the  said  society  or  partnership  against  any  person  or  personsj 
or  body  or  bodies  politic  or  corporate,  shall  or  lawfully  may  be  commenced  or  in- 
stituted, and  prosecuted  in  the  name  or  names  of  the  treasurer  or  treasurers  for 
the  time  being  of  the  said  society  or  partnership  as  the  nominal  plaintiff  or 
plaintiffs  for  and  on  behalf  of  the  said  society  or  partnership,  and  that  all  prose- 
cutions to  be  brought  or  instituted  by  or  on  behalf  of  the  said  society  or  partner- 
ship for  fraud,  upon  oi  against  or  for  embezzlement,  robbety  of,  or  stealing  the 
property  of  the  said  society  or  partnership,  or  for  any  other  offence  committed 
against,  or  with  intent  to  injure  or  defraud  the  said  society  or  partnership,  shall 
or  lawfully  may  be  so  brought  or  instituted  and  carried  on  in  the  name  or  names 
of  the  treasurer  or  treasurers  for  the  time  being  of  the  said  society  or  partnership 
and  in  all  indictments  and  informations,  it  shall  be  lawful  to  state  the  property  of 
the  said  society  or  partnership  to  be  the  property  of  the  treasurer  or  treasurers  for 
the  time  being  of  the  said  society  or  partnership,  and  any  offence  committed  with 
intent  to  injure  or  defraud  the  said  society  or  partnership,  shall  and  lawfully 
may,  in  such  prosecution,  be  laid  to  have  been  committed  with  intent  to  injure 
or  defraud  the  said  treasurer  or  treasurers  for  the  time  being  of  the  said  society 
or  partnership,  and  any  offender  or  offenders  may  thereupon  be  lawfully  convict- 
ed of  any  such  offence,  and  the  death,  resignation,  or  removal,  or  other  act,  of  such 
treasurer  or  treasurers  shall  not  abate  any  such  action,  suit,  or  prosecution/' 
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and  a  case  was  reserved  for  the  opinion  of  this  Court  whe- 
ther the  direction  was  right  or  not. 

This  case  was  argued  on  8th  Jwm^  A.  D.  1850,  before 
Wilde  C.  J.,  Patteson  J.,  Alderson  B.,  Coleridge  J.,  and 
Cresswell  J. 

The  Attorney  General,  Sir  John  Bailey y  Glarksony  and 
Bovilly  for  the  Crown.  Cocldmrnj  Q.  C,  Bodkin  and 
Bramwelly  for  the  prisoner. 

Gockhurn  Q.  C,  for  the  prisoner. 
:i:-iQ-|       *1.  There  is  no  evidence  to  warrant  the  verdict 
of  Guilty  of  stealing. 

Cresswell  J. — The  only  question  is,  whether  my  di- 
rection to  the  jury  was  right  in  point  of  law. 

Alderson  B. — ^You  must  deal  with  the  case  as  though 
you  were  moving  for  a  new  trial  on  the  ground  of  misdi- 
rection. 

Gockhurn  Q.  C.  2.  If  there  is  any  offence  proved  it  is 
embezzlement,  not  larceny.  The  cheque  never  came  into 
the  possession  of  the  prisoner's  masters.  The  facts  are 
these.  The  Globe  Insurance  Office  kept  a  banking  account 
with  Glyn  &  Co,,  drew  cheques  upon  them,  and  had  a 
pass-book,  which  was  returned  weekly  with  the  cheques 
by  a  messenger,  who,  on  this  occasion,  received  the  book 
as  usual  with  the  cheque  in  question,  and  delivered  it  to 
the  prisoner.  Thus  it  is  a  delivery  by  one  servant  to 
another.  R.  v.  Masters,  1  Den.  C.  C.  332.  There  the 
money  had  never  got  into  the  hands  of  the  master ;  it 
was  in  the  course  of  passage  to  him.  Here  the  facts  are 
exactly  the  same.  K  the  messenger  had  appropriated  the 
cheque,  it  would  have  been  embezzlement,  not  larceny, 
because  it  was  not  in  the  possession  of  the  master :  nei- 
ther was  it  when  in  the  hands  of  the  prisoner. 

Wilde  C.  J. — ^I  thought  that  the  Court  distinguished 
R.  V.  Murray,  1  Moo.  C.  C.  276, (a)  from  R.  v.  Masters, 

(a)  S.  C,  5  C.  &  P.  146,  in  notis,  and  2  Greares's  Rnssell,  180. 
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1  Den.  C.  C.  332,  owing  to  the  circumstances  of  the  pos- 
session of  the  servant,  in  the  former  case,  being  considered 
to  be  the  possession  of  the  master. 

CioLERiDGE  J. — In  this  case  it  is  found  to  be  the  duty 
of  the  prisoner  to  preserve  the  vouchers  for  his  masters. 
Suppose  my  servant  goes  to  a  silversmith  *to  get  j-  ^^^ 
some  plate  for  me ;  he  gets  it,  and  deposits  it  in 
the  plate  chest,  and  then  appropriates  it.  Is  not  that  a 
stealing  ? 

Cresswell  J. — Supposing  my  footman  gives  to  my 
butler  a  new  piece  of  plate,  and  the  butler  appropriates 
it.     Is  not  that  a  stealing  ? 

Codchum  Q.  C.  Suppose  the  butler  met  the  footman 
in  the  street  and  took  it,  that  is  clearly  embezzlement. 
Suppose  the  plate  brought  home,  and  the  butler  to  take 
care  of  it,  and  put  it  in  the  plate  chest,  qtujere,  whether 
it  would  be  in  the  possession  of  the  master  ?  Here,  if 
the  prisoner's  duty  were  merely  to  keep  it  in  his  own 
possession,  and  to  produce  it  when  called  upon  by  his 
masters,  that  would  not  be  possession  by  the  masters. 
The  possession  of  the  masters  must  suppose  a  place  of  de- 
posit belonging  to  them.  K  the  prisoner  might  keep  the 
cheque  where  he  pleased,  there  would  be  no  possession 
by  the  master  prior  to  delivery.  But  assuming  it  to  be 
the  prisoner's  duty  to  put  it  in  a  place  of  deposit,  the 
case  never  finds  that  he  put  it  in  such  place,  but  only 
that  he  destroyed  it.  Thus  it  is,  at  the  utmost,  only  a 
case  of  embezzlement.  The  evidence  only  is,  that  the 
messenger  put  it  into  his  hands,  and  no  more  is  known 
of  it.     The  case,  therefore,  falls  short  of  that  put  by 

CiOLERIDGE  J. 

Alderson  B. — ^You  will  contend  that  in  JB.  v.  Murray ^ 
1  Moo.  C.  C.  276,  it  was  held  not  to  be  embezzlement, 
but  larceny,  because  the  clerk  was  there  deemed  to  have 
received  the  money  in  the  first  instance  from  the  master. 
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owing  to  the  possession  of  the  managing  clerk,  from  whom 
he  received  it,  being  in  law  the  possession  of  the  master 
whereas  here,  the  cheque  cannot  be  considered  to  have 
ever  been  in  the  possession  of  the  master. 

Cocldmm  Q.  C.    Suppose  the  messenger  had  given  the 
*2n     *c^^^^  to  a  stranger  to  deliver  to  the  prisoner, 
there  would  have  been  no  larceny  had  he  appro- 
priated it. 

Alderson  B.  Suppose  Messrs.  Glyn  had  given  the 
messenger  a  letter  addressed  to  the  insurance  company, 
and  the  messenger  had  given  it  to  the  prisoner,  and  he 
had  then  appropriated  it,  would  it  not  have  been  larceny 
of  the  paper  on  which  the  letter  was  written  ?  This 
raises  the  question  neatly  and  simply,  because  it  divests 
it  of  the  element  of  "  cheque."  Whose  property  is  the 
cheque  when  at  GlyrCa  ? 

GocTchum  Q.  C.  It  is  Glyn! a.  But  that  is  often  made 
a  matter  of  convenience  and  arrangement.  If  it  is  con- 
sidered to  belong  to  the  customer  it  is  merely  by  the 
concession  of  the  banker. 

Wilde  C.  J.  I  apprehend  that  the  banker  has  no 
more  right  to  it  than  tiie  payee  of  a  biU  of  exchange  has 
to  the  bill  when  paid.  It  is  true  that  an  acceptor  may 
keep  it,  because  it  is  his  voucher,  and  he  can  charge  no 
one  with  it. 

Oockburn  Q.  C.  Bankers  are  acceptors.  The  cheque 
is  a  voucher ;  it  is  the  banker's  only  discharge. 

Wilde  C.  J.  It  is  always  considered  that  the  cheque 
is  the  property  of  the  drawer  when  paid. 

Oockburn  Q.  C.  The  practice  of  the  London  bankers 
is  to  return  a  cheque ;  but  it  is  clearly  the  voucher  of  the 
banker.  In  either  case  it  is  the  order  to  pay,  and  is  the 
justification  and  discharge  of  the  payer ;  but  here  though 
the  drawer  were  entitled  to  receive  it  back,  yet  he  does 
not  do  so  here. 
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Alderson  B.  If  it  was  the  property  of  the  master 
when  in  the  banker's  hands,  then  it  was  in  the  master\s 
possession  at  the  time. 

Oockum  Q.  C.  The  bankers  have  a  special  property' 
in  it  certainly  till  the  account  is  settled. 

Alderson  B.     But  if  he  has  only  a  special  property- 
*in  it,  and  a  right  to  keep  it  pro  temporey  then 
he  only  holds  it  as  agent  for  the  customer.  L    ^ 

Cocldmm  Q.  C.  In  any  case  the  doctrine  only  applies 
to  a  genuine  cheque,  but  the  evidence  fails  as  to  that ; 
there  is  no  evidence  of  any  thing  but  a  piece  of  paper. 

Wilde  C.  J.  Could  the  Gkibe  Company  have  main- 
tained trespass  against  the  messenger  for  destroying  it  ? 

CocJdnim  Q.  C.     No. 

Alderson  B.  Suppose  the  prisoner  to  have  forged 
the  cheque,  and  then  to  have  done  with  it  all  that  this 
case  supposes,  would  it  have  been  larceny  ?  That  sup- 
position meets  all  the  facts  of  this  case. 

Wilde  C.  J.  Could  not  the  Qlche  Company  have 
maintained  trover  against  the  messenger  ? 

Cocldmm  Q.  C.  Yes ;  but  so  they  could  in  case  of 
embezzlement. 

Alderson  B.  It  certainly  might  have  been  laid  in 
the  prisoner  as  against  a  wrong-doer ;  (a)  could  it  have 
been  laid  in  the  master  ? 

CocMnirn  Q.  C.  I  think  not ;  but  I  rely  on  the  broad 
distinction  between  larceny  and  embezzlement.  The 
only  thing  to  make  it  larceny  is,  that  the  prisoner  put 
it  in  some  place  of  deposit  belonging  to  the  master. 

Coleridge  J.  Why  must  there  be  a  specific  place  of 
deposit  ?  Why  may  it  not  be  his  to  keep  for  the  use  of 
his  master? 

(a)  It  might,  and  indeed  mnst  have  been  laid  in  the  prisoner,  if  he  had  receiv- 
ed it  elsewhere  than  in  his  office,  and  had  been  robbed  of  it  before  he  took  it  to 
the  office.  Bnt  when  once  taken  to  the  office  it  could  onlj  be  laid  in  the  master. 
R,  T.  Rudiekj  8  C.  &  P.  237. 
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Gochhum  Q.  C.  The  only  evidence  of  his  doing  wrong 
is,  that  whereas  he  ought  to  have  put  it  in  some  place 
of  deposit,  the  evidence  does  not  shew  that  he  did  so, 
^^^-  *and  the  presumption  is  that  he  never  did,  but 
J  destroyed  it  at  once.  So  that  the  case  is  exactlj^ 
the  same  as  if  one  servant  had  handed  it  to  another  in 
the  street,  and  that  one  had  destroyed  it. 

3.  Could  he  commit  larceny?  He  was  a  share-holder 
in  the  company,  having  a  joint  interest  in  the  property 
belonging  to  it.  It  is  true  that  he  was  also  a  servant  of 
the  company ;  but  the  company  consists  of  a  great  num- 
ber of  shareholders,  not  incorporated;  and  though  by 
the  statute  they  may  sue  and  be  sued  in  the  name  of 
their  treasurer,  there  is  a  provision  that  all  the  other 
incidents  of  partnership  should  continue.  True  also  that 
the  concerns  of  the  company  are  managed  by  a  board  of 
directors,  and  they  are  subdivided  into  different  depart- 
ments, and  the  prisoner  is  employed  in  one  of  those 
departments ;  but  still  he  was  a  shareholder,  and  had  a 
joint  interest  in  the  conmion  concerns  of  the  company. 
The  cases  shew  that  if  a  man  has  property  in  a  chattel, 
and  takes  it  from  one  having  at  the  time  a  special  pro- 
perty in  it,  that  may  be  larceny;  but  then  the  taker 
must  not  at  the  time  have  the  present  right  of  posses- 
sion. Here  the  prisoner  has  the  present  right  of  posses- 
sion. He  may  be  guilty  of  a  breach  of  duty  in  not  per- 
forming the  duties  of  his  oflSce  rightly ;  but  he  has  the 
property,  the  possession,  and  the  right  of  possession.  In 
no  instance  has  it  been  held  that  where  another  party 
has  merely  a  prospective  and  future  right  to  possession, 
an  appropriation  by  a  party  having  the  actual  right  to 
possession  is  a  stealing. 

Patteson  J.  So,  if  one  of  the  other  shareholders  had 
taken  it  from  the  prisoner  it  might  have  been  a  larceny, 
because  he  had  a  special  property. 


REGINA  V.  WATTS.  81 

Gockhum  Q.  C.  Yes :  the  case  against  the  prisoner 
is,  that  he  stole  from  himself  a  chattel  in  which  he  had 
a  *property,  and  also  the  present  right  of  posses- 
sion ;  for  it  is  found  that  it  was  his  business  to  *- 
keep  the  cheque  till  it  was  given  up  to  his  masters.  In 
2  Greaves'  Kussell,  87,  the  law  on  this  matter  is  well  stat- 
ed. The  general  rule  is  that  a  man  cannot  commit  lar- 
cency  of  the  goods  wherein  he  has  a  property.  All  the 
cases  there  put  are  exceptions  to  the  general  rule ;  but 
the  exceptions  are  limited  to  where  the  party  has  neither 
the  present  right  of  possession,  nor  the  present  right  of 
property,  but  somebody  else  has. 

4.  As  to  the  service  of  the  prisoner.  He  is  charged 
as  servant  of  the  treasurer,  as  also  of  the  directors,  but 
not  of  the  shareholders.  It  seems  that  the  directors 
have  the  general  management  of  the  concerns  of  the  com- 
pany ;  they  pay  the  servants,  but  out  of  the  funds  of  the 
company,  therefore  they  are  the  servants  of  the  com- 
pany, not  of  the  directors.  The  prisoner  is,  in  fact,  an 
onder-servant,  and  the  directors  are  upper  servants. 

Cresswell  J.  I  don't  think  that  appeared  in  evi- 
dence. 

GocWmm  Q.  C.  Then  I  will  take  it  either  way ;  his 
services  are  gratuitous  or  paid. 

Cresswell  J.  He  is  not  charged  as  servant  of  the 
the  directors.  He  is  charged  as  the  servant  of  the  trea- 
surer, and  of  Tite  and  others,  and  of  Chldsmid  and 
others. 

GocJdmrn  Q.  C.  He  was  clearly  not  the  servant  of 
the  treasurer,  because  he  was  paid  out  of  the  funds  of  the 
company.  K  Tite  and  others,  or  Ooldsmid  and  others, 
means  other  directors,  that  is  not  a  correct  description, 
because  he  was  the  servant  of  the  company.  If  it  means 
other  shareholders,  that  won^t  do,  because  it  charges  him 
as  servant  to  himself.     Ikrtia  nvlla  via. 
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The  Attorney  Oenercd  for  the  Crown. 

1.  This  case  must  be  treated  as  coming  before  the 

*Court  as  a  motion  on  the  ground  of  misdirection, 
-I     or  as  as  a  bill  of  exceptions.      Therefore,  both 
parties  are  bound  by  the  case  as  stated,  and  the  fax^ts  as 
found  by  the  jury. 

2.  The  conviction  is  impeached  on  three  grounds. 
Firsty  that  the  crime  is  embezzlement,  not  larceny,  be- 
cause the  property  was  never  in  the  possession  of  the 
masters.  Secondly,  that  as  the  prisoner  was  a  partner 
in  the  qompany  he  cannot  be  criminally  liable.  Ihirdly^ 
(which  goes  to  the  degree  of  the  offence  rather  than  to 
its  nature,)  that  he  was  not  a  servant. 

First.  It  is  contended  that  under  the  circumstances  of 
the  case  the  cheque  never  was  in  the  possession  of  the 
masters.  The  circumstances  were  these.  The  cancelled 
cheque  was  returned  into  the  hands  of  the  prisoner  in 
the  course  of  business,  and  he  having  so  received  it  for 
the  use  of  the  directors,  afterwards  destroys  it.  The 
instrument  is  said  to  have  been  still  in  trandtUy  and  that 
the  crime  was,  therefore,  embezzlement.  B.  v.  Murray ^ 
1  Moo.  C.  C.  276,  is  expressly  in  point  to  show  that  it  is 
larceny. 

Alderson  B. — Perhaps  there  is  this  objection  to  the 
test  which  I  suggested,  viz.,  suppose  the  bankers  had 
sent  it  in  a  letter  instead  of  in  a  pass-book — that  the 
letter  would  not  have  passed  out  of  the  possession  of  the 
writer  till  actually  presented.  The  messenger  would 
have  been  ihe  agent  of  the  bankers.  But  suppose  a 
servant  takes  a  letter  out  of  a  letter-box  in  the  door  of 
the  house  ? 

The  Attorney  Qeneral.  Or  put  this  case.  I  send  my 
clerk  to  a  bookseller  to  buy  me  a  book ;  he  brings  it  to 
my  c];iambers,  and  gives  it  to  my  laundress ;  she  appro- 
priates it.    Is  not  that  larceny  ?   The  clerk  has  attorned 
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to  his  master  and  done  his  duty.  This  is  exactly  the 
same  case  as  jB.  v.  Murray,  1  Moo.  C.  C.  *276.  p.j.Qn 
For  it  is  clear  that  the  prisoner  there  received  the 
money,  not  directly  from  his  master,  but  fix)m  another 
clerk,  who  had  the  custody  of  it  for  the  master,  for  the 
judgment  is  founded  on  the  fact  of  the  master  having  the 
possession  of  the  money  by  the  hands  of  such  other 
clerk,  and  therefore  the  taking  by  the  prisoner  was  not 
embezzlement,  but  larceny.  The  facts  found  in  the  case 
get  rid  of  the  supposed  difficulty  that  the  cheque  was 
the  property  of  the  bankers.  For  the  custom  was  for 
the  bankers  to  return  the  cheques  weekly  to  the  compa- 
ny. In  R.  V.  Masters,  I  Den.  C.  C.  332,  there  never  was 
any  such  a  possession  by  the  master  as  to  make  the  taking 
a  trespass. 

Cresswell  J. — The  distinction  between  the  two  cases 
seems  to  be  this,  that  in  JR.  v.  Masters  none  of  the  ser- 
vants had  a  duty  to  hand  the  money  to  the  master,  but 
only  to  pass  it  on  to  the  other  servants. 

The  Attornet/  OeneraL  Just  so ;  and  that  distinction 
identifies  B.  v.  Murray  with  the  present  case.  The  duty 
of  the  prisoner  was  to  receive  the  cheque  from  the  mes- 
senger ;  he  does  so,  and  then  the  bailment  (if  a  bailment 
at  all)  being  determined,  he  afterwards  (that  is,  after 
getting  possession  of  it  in  the  usual  way,  and  doing  what 
it  was  his  duty  to  do  with  it)  destroys  it.  If  a  clerk  or 
servant  receives  property,  performs  his  duty  by  it,  and 
then  the  bailment  being  determined,  destroys  it,  he  is 
guilty  of  larceny.  If  my  clerk  puts  a  book  on  the  table, 
or  even  gets  it  into  the  house,  it  is  enough. 

Cresswell  J. — ^You  are,  perhaps,  going  too  far  in  saying 
that  the  prisoner  did  what  it  was  his  duty  to  do  with  the 
cheque  in  the  first  instance. 

Wilde  C.  J. — ^If  he  had  sufficient  time  to  discharge 

his  duty,  it  may  be  presumed  that  he  did  so. 
Vol.  II.— 3 
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^27-1  The  Attorney  Oeneral.  There  were  six  days. 
*Further,  the  cheque  was  delivered  into  the  office 
of  the  company.  The  property  wa^  perfect  in  the  com- 
pany, even  by  delivery  to  the  person,  and  his  receipt  of 
it  in  the  course  of  his  duty. 

Cresswell  J. — ^I  think  there  was  no  evidence  whether 
or  no  the  cheque  had  been  drawn  by  the  company,  or 
that  it  had  ever  been  the  property  of  the  company. 

The  Attonvey  Oeneral.  Except  that  it  was  on  the  paper 
of  the  Qldbe  Cheque  Book. 

Alderson  B. — There  were  missing  pages  in  the  cheque 
book,  but  no  evidence  that  this  cheque  came  from  the 
missing  pages. 

The  Attorney  Oeneral.  Whether  genuine  or  no,  if  the 
bankers  gave  it  to  the  porter  for  the  Qlobe  Company,  it 
is  their  property. 

Alderson  B.  referred  to  Chipcojse'a  case,  2  Greaves's 
Bussell,  162,  as  an  authority  for  holding  the  prisoner 
guilty  of  larceny. 

The  Attorney  Oeneral.  Secondly.  It  is  said  that  the 
prisoner  is  not  guilty  either  of  embezzlement  or  larceny, 
because  he  was  a  shareholder  in  the  company,  and  so 
had  an  undivided  interest  in  the  property.  But  a  man 
may  steal  property  in  which  he  has  a  joint  interest.  A 
clerk  of  a  friendly  society  may  rob  the  society.  jB.  v. 
Holly  1  Moo.  C.  C.  474 ;  B.  v.  Jenaon,  Ibid.  434. 

Patteson  J. — ^In  B.  v.  Jenaon,  it  does  not  appear  that 
the  prisoner  was  a  member  of  the  bank.  In  B.  v.  Hall 
the  prisoner  is  stated  to  have  been  a  member,  but  no 
question  arose  on  that  fact :  and  although  from  the  report 
of  the  judgment  in  B.  v.  Hall  it  would  seem  that  B.  v. 
Jenson  was  held  to  govern  that  case,  I  do  not  see  how 
the  point  raised  in  the  former  case  could  have  arisen  in 
the  latter. 
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*The  Attorney  Gknerai  cited  B.  v.  Miller^  2  Moo.  p  ^cyo 
C.  C.  249.  What  is  there  to  prevent  the  prisoner, 
though  having  an  interest  in  the  concerns  of  the  compa- 
ny, firom  being  liable  on  this  prosecution  ?  If  the  mem- 
bers of  a  company  delegate  to  certain  individuals  the 
special  right  to  the  custody  of  the  documents  of  the  com- 
pany, any  member  wrongfully  appropriating  such  docu- 
ments may  be  found  guilty  of  larceny,  though  he  may 
have  a  joint  interest  in  the  thing  taken.  This  is  so  in 
the  case  of  clubs ;  (a)  the  property  is  there  laid  to  be  in 
the  steward.  Then  it  is  found  that  the  directors  have 
the  charge  and  custody  of  all  the  papers,  &c.,  and  that 
the  cheque  was  received  by  the  prisoner  for  the  use  of  the 
directors,  for  the  terms  of  the  summing  up  have  been 
adopted  by  the  jury  in  their  verdict. 

Cbesswell  J. — I  don't  think  you  can  argue  from  the 
summing  up  as  distinct  from  the  facts  found. 

The  Attorney  Oeneral.  The  Judge  said,  that  to  find  a 
verdict  of  guilty,  the  jury  must  affirm  all  three  proposi- 
tions ;  and  they  did  so. 

Thirdly  J  Was  he  a  servant?  That  is  disposed  of  by 
the  finding :  he  is  found  expressly  to  be  so.  It  is  a  mere 
question  of  fact,  not  of  law. 

Wilde  C.  J. — Whom  would  he  sue  for  his  salary  ? 
Suppose  the  funds  of  the  company  fall  short,  whence  is 
his  salary  to  come  ? 

The  Attorney  Oeneral.  The  prisoner  was  employed  by 
the  directors  and  paid  by  them :  the  source  of  the  salary 
cannot  affect  the  case.  Servants  often  buy  their  places. 
Whose  servant  is  the  head  waiter  at  the  *  Charing  r-^i^nQ 
Croea  Hotel?  He  buys  his  place,  and  employs 
servants  under  him. 


(a)  See  R,  y.  AthUy^  1  C.  &  E.  198,  before  the  Recorder  and  Mr.  Commiflsioner 
Builoek,  The  prisoner  was  acquitted,  bat  not  on  the  ground  of  his  being  a 
member  of  the  clnb. 
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GocMmrn  Q.  C.  replied. 

Aldebson  B.  mentioned  R.  v.  WUlisy  1  Moo.  C.  C.  375. 

Our.  adv.  vult 

Afterwards,  on  the  22nd  Jiine^  1850,  Wilde  C.  J., 
read  the  following  judgment : 

We  have  considered  this  case,  and  are  all  of  opinion 
that  the  counts  in  the  indictment,  which  charge  the 
stealing  a  piece  of  paper,  the  property  of  Qoldamid  and 
others,  the  mastei^  of  the  prisoner,  are  supported  by  the 
evidence. 

By  the  statement  of  the  case,  it  appears  that  Ooldsinld 
and  others  are  the  directors  of  the  company,  and  that  b v 
its  constitution  they  have  the  appointment  and  dismissal 
of  the  servants  in  the  employ  of  the  society,  that  they  fix 
and  pay  their  salaries,  and  also  fix  the  duties  they  are  to 
perform.  The  prisoner  was  a  salaried  clerk  in  the  oflfice. 
and,  therefore,  he  was  their  servant. 

They  have  also  the  ultimate  charge  and  custody  of 
the  documents  of  the  company :  and  by  the  course  of 
business  between  the  company  and  its  bankers,  the  paid 
cheques  were  returned  to  the  directors,  were  part  of  the 
company's  documents,  and  became  the  vouchers  of  the 
directors,  and  their  property  as  such  directors.  The 
paper  in  question  was  one  of  these.  One  of  the  prison- 
ers  appointed  duties,  waa  to  receive  and  keep  for  his 
employers  such  returned  cheques;  any  such  paper, 
therefore,  in  his  custody  would  be  in  the  possession  of 
his  employers.  The  paper  in  question,  therefore,  as  soon 
as  it  had  passed  from  the  hands  of  the  messenger,  and 
arrived  at  its  ultimate  destination,  the  custody  of  the 
^on  1  prisoner  for  the  directors,  was  really  in  *their  pos- 
session, and  when  he  afterwards  abstracted  it  for 
a  fraudulent  purpose,  he  was  guilty  of  stealing  it  from 
them ;  as  a  butler  who  has  the  keeping  of  his  master\s 
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plate  would  be  guilty  of  larceny,  if  he  should  receive 
plate  from  the  silversmith  for  his  master,  at  his  master's 
house,  and  afterwards  fraudulently  convert  it  to  his  own 
use,  before  it  had  in  any  other  way  than  by  his  act  of 
receiving  come  to  the  actual  possession  of  the  master. 

This  case  is  distinguishable  from  those,  in  which  the 
goods  have  only  been  in  the  course  of  passing  towards 
the  master,  as  in  i2.  v.  Masters^  1  Den.  C.  C.  332,  where 
the  prisoner's  duty  was  only  to  receive  the  money  from 
one  fellow  servant,  and  pass  it  on  to  another,  who  was 
the  ultimate  accountant  to  the  master.  Here,  the  paper 
found  had  reached  its  ultimate  destination  when  it  came 
to  the  prisoner's  keeping,  and  that  keeping,  being  for  his 
masters,  made  his  possession  theirs. 

In  this  view  of  the  case,  no  difficulty  arises  as  to  part 
ownership,  from  the  fact  that  the  prisoner  was  a  share- 
holder in  the  company, — as  such  he  had  no  property  in 
this  paper. 

See  note  to  R.  t.  Mattert,  (1  Den.  C.  C.  332.) 
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An  indictment  in  the  first  connt  charged  A,  with  stealing  a  promissory  note 
from  the  person  of  ^.;  in  the  second  count  with  stealing  a  bank  note  from 
the  person  of  B. ;  in  the  third  count  with  receiving  the  aforesaid  goods  ''  «o 
M  aforetaid  feloniously  stolen"  A,  was  acquitted  on  the  two  first  counts,  and 
convicted  on  the  last.  HeUJj  on  application  to  arrest  the  judgment,  that  after 
verdict  the  indictment  was  not  bad  on  the  ground  of  repugnancy :  because, 
(1),  the  words  of  reference  in  the  third  count  did  not  necessarily  import  a 
stealing  of  the  goods  by  A. ;  (2),  if  they  did,  that  connt  did  not  thereby  become 
intrinsically  repugnant,  but  was  conceivably  capable  of  proof;  and  after  ver- 
dict the  Court  would  resort  to  any  possible  construction  which  would  uphold 
the  indictment  against  a  purely  technical  objection. 

At  the  General  Quarter  Sessions  of  the  Peace,  holden 
at  Hexham^  in  Northumberland^  on  Wednesdaj/y  the  3rd 
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day  oiJvly^  A.  d.  1850,  Heary  Oraddock  was  tried  upon 
an  indictment,  of  which  the  following  is  a  copy : — 

Norihvmherland  (to  wit.) — The  jurors  of  our  Lady  the 
Queen  upon  their  oath  present,  that  Henry  Oraddoeh 
late  of  the  parish  of  Alnwick^  in  the  county  of  Narihwrn- 
herlaiidy  labourer,  on  the  thirteenth  day  of  May,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  fifty, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  one  pro- 
missory note  for  the  payment  of  ten  pounds,  and  of  the 
value  of  ten  pounds,  and  one  piece  of  paper  of  the  value 
of  one  penny  of  the  property,  goods,  and  chattels  of 
Robert  Harvey y  fix)m  the  person  of  the  said  Robert  Har- 
vey ^  the  said  sum  of  ten  pounds,  secured  and  payable  b\' 
and  upon  the  said  promissory  note,  being  then  and  there 
due,  and  unsatisfied  to  the  said  Robert  Harvey^  then  and 
there  feloniously  did  steal,  take,  and  carry  away  against 
the  form  of  the  statute  in  that  case  made  and  provided^ 
and  against  the  peace  of  our  Lady  the  Queen,  her  Crown 
and  dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  Henry  Graddocl\ 
#qo  1  *late  of  the  parish  aforesaid,  in  the  county  afore- 
said, labourer,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  one  bank 
note  for  the  pa3anent  of  ten  pounds,  and  of  the  value 
of  ten  pounds,  and  one  piece  of  paper  of  the  value  of 
one  penny  of  the  property,  goods,  and  chattels  of  Robert 
Harvey y  from  the  person  of  the  said  Robert  Harvey ,  the 
said  sum  of  ten  poimds,  secured  and  payable  by  and 
upon  the  said  bank  note,  being  then  and  there  due  and 
unsatisfied  to  the  said  Robert  Harvey^  then  and  there 
feloniously  did  steal,  take,  and  carry  away  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity. 


RBGINA  9.  GRADDOGK.  39 

Third  oowU. — ^And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  Henry  Craddock, 
late  of  the  parish  aforesaid,  in  the  county  aforesaid,  on 
the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  the  goods  and  chattels  aforesaid,  so 
as  aforesaid  feloniously  stolen,  taken,  and  carried  away 
feloniously  did  receive,  and  have  then  and  there  well 
knowing  the  said  goods  and  chattels  last  aforesaid  to 
have  been  feloniously  stolen,  taken,  and  carried  away 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  Crown  and  dignity. 

The  jury  found  the  prisoner  not  guilty  upon  the  first 
and  second  counts,  but  guilty  of  receiving  under  the 
third  count. 

Upon  this  the  coimsel  for  the  prisoner  moved  in  arrest 
of  judgment,  because  the  jury  had  acquitted  the  prisoner 
of  the  stealing,  and  in  the  said  last  count  it  is  stated  that 
the  prisoner  did  receive  the  same  goods  and  chattels 
"«>  cw  aforesaid  felonioualy  siolen^^  whereas  the  jury 
having  found  that  he  had  not  stolen  *the  same,  ^  ^^^ 
they  could  not,  under  the  third  count,  a^  it  is  L 
worded,  find  him  guilty  of  receiving  the  goods  so  alleged 
to  be  stolen  by  him. 

The  counsel  for  the  prosecution  contended  that  the 
words  "  «>  ew  aforeaaidy'  in  the  count  for  receiving  might 
be  struck  out  as  surplusage,  which  the  Court  refused  to 
do. 

The  Court  postponed  judgment,  and  the  prisoner  was 
committed  to  the  common  gaol  of  the  county  until  the 
decision  of  the  Judges  was  given  upon  the  case,  unless  he 
should  find  bail,  himself  in  40Z.,  and  two  sureties  in  20Z., 
each,  before  the  rising  of  the  Court,  or  at  any  adjourn- 
ment thereof. 

The  question  for  the  opinion  of  this  Court  was — 
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Whether  the  prisoner  was  properly  found  guilty  under 
the  count  for  receiving  as  set  forth  in  the  indictment  ? 

On  Friday  22nd  Naoember  A.  D.  1850,  this  case  was 
argued  before  Pollock  C.  B.,  Wightman  J.,  V.  Williams 
J.,  Talfourd  J.,  and  Martin  B. 

Otter  for  the  prisoner. 

"  So  as  aforesaid"  is  descriptive,  and  means  "  stolen  by 
H.  Craddock  aforesaid."  B.  v.  Wool/ord  and  Another^  1 
M.  &  R.  384. 

Wightman  J. — Are  those  words  necessarily  descriptive 
of  all  the  incidents  of  the  stealing  stated  in  the  other  counts, 
because  if  they  are  capable  of  being  construed  so  as  to 
avoid  a  repugnancy,  the  Court  will  give  them  a  construc- 
tion which  will  support  the  indictment  rather  than  one 
which  will  vitiate  it.  The  words  do  not  seem  to  me  ne- 
cessarily to  have  the  meaning  which  you  suggest. 

Otter.  Words  that  are  matter  of  description  must  be 
strictly  construed,  even  though  leading  to  a  repugnancy 
which  would  be  fatal  to  the  indictment. 

V.  WiLLLiMS  J.— In  B.  V.  Wool/ord,  1  M.  &  R.  384, 

^Q^  1    *there  was  no  repugnancy ;  and  here  the  fact  of 

such  a  construction  leading  to  a  repugnancy  might 

dispose  the  Court  to  hold  the  words  not  to  be  matter  of 

description. 

Pollock  C.  B. — The  several  counts  are  wholly  inde- 
pendent of  each  other.  The  fact  of  the  prisoner  having 
been  acquitted  on  the  two  first  counts  has  no  bearing 
whatever  on  the  charge  contained  in  the  third,  and  it 
cannot  be  used  as  evidence  on  that  coimt  either  for  or 
against  him.  That  count  stands  or  falls  on  its  own  merits. 
K  it  must  be  taken  to  mean  the  goods  so  stolen  by  Henry 
Craddocky  still  if  in  rerum  natura  a  man  can  possibly  be 
a  receiver  of  goods  stolen  by  himself,  which  he  clearly 
may  be,  then  there  is  no  objection  to  this  indictment  on 
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its  face.  Tour  objection  being  solely  technical  may  be 
met  by  an  answer  equally  technical.  Assuming  the  count 
to  allege  the  goods  to  have  been  stolen  by  the  said  Henry 
Craddocky  then  after  verdict  we  must  assume  that  such 
allegation  was  proved.  It  is  quite  immaterial  that  there 
may  seem  to  be  a  contradiction  on  the  face  of  the  record 
owing  to  the  acquittal  on  the  other  two  counts.  There 
is  not  necessarily  a  contradiction.  The  only  question 
here  is,  ought  the  judgment  to  be  arrested  ? 

Martin  B. — Suppose  an  indictment  to  contain  two 
counts  precisely  identical ;  and  an  acquittal  on  one,  and 
a  conviction  on  the  other :  could  the  judgment  be  arrest- 
ed ?  jB.  v.  Woolfardy  1  M.  &  B.  384,  was  a  case  of  vari- 
ance. 

V.  Williams  J. — ^Why  does  not  the  third  coimt  mean 
*^  I  said  in  the  two  first  counts  that  the  goods  were  stolen ; 
and  I  say  so  again  ?" 

WiGHTMAN  J. — ^I  see  no  necessity  for  construing  the 
third  count  so  as  to  create  a  repugnancy ;  after  verdict 
the  words  must  be  construed  ul  res  majia  valeat  quam 
pereat. 

*IAddelly  for  the  Crown,  was  not  called  upon.         r^jor 

Pollock  C.  B. — The  Court  are  all  of  opinion 
that  the  conviction  is  right.  If  we  hold  that  the  words 
must  be  construed  as  you  suggest,  then  after  verdict  it 
must  be  taken  that  such  a  stealing  was  proved ;  if  on  the 
other  hand,  as  some  of  the  court  think,  the  words  need 
not  be  construed  so  as  to  create  such  seeming  repugnancy 
the  objection  is  wholly  groundless,  (a) 

(a)  On  the  constraction  of  words  of  reference,  see  R.  y.  WalerSf  1  Den.  C.  C. 
356  ;  R.  V.  Martin^  9  0.  A  P.  217  ;  Nest  r.  Bertram^  4  Exch.  Rep.  196  j  Fletcher  v. 
Poaanj  3  B.  &  G.  192  ;  WilU  v.  Sutherlandy  4  Ezch.  Rep.  211. 
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THE  QUEEN  v.   GEORGE  DADSON. 

A.J  a  coDBtable  employed  to  watch  a  copse,  seeing  B.  wrongf'iUy  carrying  away 
wood  therefrom,  calls  to  him  to  stop  and  on  B.*a  running  away  fires  at  and 
wounds  him.  B.  had  been  frequently  conricted  summarily  of  the  like  offence ; 
and  by  stat.  7  &  8  Geo.  4,  c.  29,  s.  39,  such  stealing  after  two  summary  con- 
yictions  is  a  felony.  The  fact  of  these  conyictions,  as  well  as  of  their  legal  in- 
cidents, was  wholly  unknown  to  A. 

Heldj  that  A.  was  rightly  convicied  of  wounding  with  intent  to  do  grievous  bodily 
harm. 

George  Dadson  was  indicted  at  the  Keiit  Summer 
assizes,  A.  D.  1850,  for  shooting  at  William  Watersy  with 
intent  to  do  him  grievous  bodily  harm. 

It  appeared  that  he,  being  a  constable,  was  employed 
to  guard  a  copse  from  which  wood  had  been  stolen,  and 
for  this  purpose  carried  a  loaded  gun. 

From  this  copse  he  saw  the  prosecutor  come  out,  car- 
rying wood  which  he  was  stealing,  and  called  to  him  to 

» 

stop. 

The  prosecutor  ran  away,  and  the  prisoner  having  no 
other  means  of  bring  him  to  justice,  fired  and  wounded 
him  in  the  leg. 

i^Qnn  *These  were  the  circumstances  under  which  the 
prisoner  acted.  It  was  alleged  in  addition  that 
Waters  was  actually  committing  a  felony,  he  having  been 
before  convicted  repeatedly  of  stealing  wood ;  but  these 
convictions  were  unknown  to  the  prisoner,  nor  was  there 
any  reason  for  supposing  that  he  knew  the  difference 
between  the  rules  of  law  relating  to  felony  and  those 
relating  to  less  offences. 

Erle  J.  told  the  jury  that  shooting  with  intent  to  wound 
amounted  to  the  felony  charged,  unless  from  other  facts 
there  was  a  justification.  And  that  neither  the  belief  of 
the  prisoner  that  it  was  his  duty  to  fire  if  he  could  not 
otherwise   apprehend  the  prosecutor,   nor  the  alleged 
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felony,  it  being  unknown  to  him,  constituted  such  justifi- 
sation. 

Upon  this  the  prisoner  was  convicted  of  felony,  and 
let  out  on  his  recognizance  to^come  up  for  judgment,  if 
required. 

The  question  for  this  Court  was,  whether  this  convic- 
tion was  right  ? 

On  Naoemher  26th,  A.  D.  1850,  this  case  was  considered 
by  WiGHTMAN  J.,  Talfoitrd  J.,  V.  Williams  J.,  Martin 
B.,  and  Pollock  C.  B.,  who  gave  the  following  judgment : 
— We  all  think  the  conviction  right.  The  prisoner  was 
not  justified  in  firing  at  Woi/ers^  because  the  fact  that 
Waiera  was  committing  a  felony  was  not  known  to  the 
prisoner  at  the  time.  He  was  therefore  liable  to  be  con- 
victed, though  the  amount  of  punishment  might  deserv^e 
great  consideration. 
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A.  and  B.y  two  thieves,  were  seen  to  come  at  midnight  out  of  a  house  belonging 
to  CH  father,  under  the  following  circumstances. 

A.  carried  a  sack  containing  the  stolen  goods ;  B.  accompanied  him ;  (7.  pre- 
ceded them,  carrying  a  lighted  candle.  All  three  go  into  an  adjoining  stable 
belonging  to  C,  and  then  shut  the  door.  Policemen  enter  the  stable  and  find 
the  sack  lying  on  the  floor  tied  at  the  mouth,  and  the  three  men  standing 
round  it  as  if  thej  were  bargaining ;  but  no  particular  words  were  heard. 

Hdd^  bj  eight  Judges  to  four,  that  on  this  evidence  C.  could  not  be  convicted  of 
receiving  stolen  goods ;  inasmuch  as  although  there  was  evidence  of  a  criminal 
intent  to  receive,  and  of  a  knowledge  that  the  goods  were  stolen,  jet  the  exclu- 
sive possession  of  them  still  remained  in  the  thieves,  and  therefore  (7.  had  no 
possession,  either  actual  or  constructive. 

At  the  Greneral  Quarter  sessions  for  the  county  of 
NorOiumberland^  holden  at  N€W(xi^e^up(mrl)fnej  on  the 
26th  day  of  February ^  A.  D.  1850,  Bryan  StraugJuiti, 
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George  Williamaon^  and  John  WUey^  were  jointly  indicted 
under  stat.  7  &  8  Geo.  4,  c.  29,  s.  54,  for  stealing  and  re- 
ceiving five  hens  and  two  cocks,  the  property  of  Thomas 
Davidson.  It  was  proved  that,  on  the-  morning  of  the 
28th  day  of  January^  in  the  same  year,  about  half-past 
four,  Straughan  and  WillwLmaon  were  seen  to  go  into  the 
house  of  John  Wiley' a  father  with  a  loaded  sack  that  was 
carried  by  Straughan.  John  Wiley  lived  with  his  father 
in  the  said  house,  and  was  a  higgler,  attending  markets 
with  a  horse  and  cart.  Strahghan  and  Williamaon  re- 
mained in  the  house  about  ten  minutes,  and  then  were 
seen  to  come  out  of  the  back  door,  preceded  by  John 
Wiley ^  with  a  candle,  Strauglvan  again  carrying  the  sack 
on  his  shoulders,  and  to  go  into  a  stable  belonging  to  the 
same  house,  situated  in  an  enclosed  yard  at  the  back 
of  the  house,  the  house  and  stable  being  on  the  same 
premises.  The  stable  door  was  shut  by  one  of  them,  and 
on  the  policemen  going  in  they  found  the  sack  on  the 
floor  tied  at  the  mouth,  and  the  three  men  standing 
round  it  as  if  they  were  bargaining,  but  no  words  were 
heard.  The  sa<ik  had  a  hole  in  it,  through  which 
^^J  poultry  feathers  were  protruding.  The  bag,  when 
opened,  was  found  to  contain  six  hens,  two  cocks,  and 
nine  live  ducks.  There  were  none  of  the  inhabitants  up 
in  the  house  but  John  Wiley ^  and  on  being  charged  with 
receiving  the  poultry,  knowing  it  to  be  stolen,  "  he  said 
he  did  not  think  he  would  have  bought  the  hens." 

The  jury  found  Straughan  and  Williamson  guilty  of 
stealing  the  poultry  laid  in  the  indictment,  and  John 
Wiley  guilty  of  receiving  the  same,  knowing  it  to  be 
stolen. 

The  Court  told  the  jury  that  the  taking  of  Stranglmn 
and  Williamson  with  the  stolen  goods  as  above  by  Wiley 
into  the  stable,  over  which  he  had  control,  for  the  pur- 
pose of  negotiating  about  the  buying  of  them,  he  well 
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knowing  the  goods  to  have  been  stolen,  was  a  receiving 
of  the  goods  by  him  within  the  meaning  of  the  statute. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  conviction  of  Wiley  was  proper. 

The  three  prisoners  were  again  jointly  indicted  for 
stealing  and  receiving  the  nine  ducks  which  were  found 
in  the  sack  mentioned  in  the  last  case,  and  upon  the  same 
evidence  and  the  same  direction  by  the  Court.  The  jury 
again  found  S^ratcgJian  and  Williamson  guilty  of  stealing. 
and  John  Wiley  guilty  of  receiving  the  nine  ducks,  know- 
ing them  to  have  been  stolen.  The  question  for  the 
opinion  of  this  Court  was,  whether  this  second  conviction 
was  proper  ? 

This  case  was  argued  on  27th  Aprily  A.  d.  1850,  before 
Lord  Campbell  C.  J.,  Parke  B.,  Alderson  B.,  Crbsswell 
J.,  and  Erle  J. 

Otter  for  the  prisoners.  The  first  statute  on  the  sub- 
ject of  receiving  is  3  Wm.  &  Mary^  c.  9,  s.  4,  and  that 
and  aU  the  subsequent  statutes  up  to  stat.  22  Qeo,  3,  c. 
58,  *make  it  felony  to  receive  or  buy.  Stat.  7  &  8 
Geo.  4,  c.  29,  s.  54,  makes  it  a  felony  to  receive  *- 
only;  it  is,  therefore,  no  longer  a  felony  to  buy  unless 
there  is  also  a  receiving.  R.  v.  Hill^  1  Den.  C.  C.  453, 
shows  that  there  must  be  either  an  actual  or  a  potential 
receiving.     Here  there  was  neither. 

Parke  B. — You  say  that  there  must  be  a  parting  with 
the  possession  by  the  thief? 

Otter.  Yes ;  a  joint  receiving  with  the  thief  will  not 
do ;  though  a  joint  receiving  with  any  one  else  will.  The 
possession  of  the  thief  is  inconsistent  with  that  of  the 
receiver.  The  question  here  is— can  a  person  who  takes 
a  thief  with  stolen  goods  into  a  secret  place  for  the  pur- 
pose of  negotiating  about  the  purchase  of  them,  kno\\Hing 
them  to  have  been  stolen,  be  thereby  a  receiver  within 
the  statute?     Farina  v.  Eome^  16  M.  &  W.  119,  shews. 
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that  to  constitute  an  actual  receipt  of  goods  there  must 
be  a  parting  with  the  possession  of  them  by  the  holder, 
and  a  delivery  of  them  to  the  receiver. 

Parke  B. — You  say  that  he  was  intending  to  receive, 
but  had  not  actually  received  them  ? 

Lord  Campbell  C.  J. — Suppose  he  had  said  to  the 
thieves,  "let  me  take  them  into  my  hand,  and  see  if 
they  are  fat,"  and  that  the  thieves  had  consented,  but 
had  said  "mind  you  let  us  have  them  back  again." 
Would  that  be  a  receiving? 

Otter.  Yes;  because  they  would  have  parted  with 
the  corporal  possession  of  them.  Potential  possession 
must  mean  the  having  some  control  over  the  goods  on 
the  person  in  whose  actual  possession  they  were. 

Lnddell  for  the  Crown. 

1.  Is  there  any  question  for  this  Court  to  decide? 
There  is  some  evidence  of  receiving  at  all  events ;  for 

he  had  them  in  the  house ;  and  there  is  some  evidence 
*that  he  had  actually  bought  the  cocks  and  the 
J     ducks,  though  not  the  hens. 

2.  What  is  meant  by  potenikd  possession  ? 

Parke  B. — Could  the  receiver  have  brought  trover 
against  the  policeman  if  he  had  taken  the  goods  wrong- 
fully? 

Liddell.  The  prisoner  assisted  in  carrying  the  fowls : 
he  lighted  the  thieves  to  the  stable.  Had  he  held  the 
candle  while  the  larceny  was  going  on  he  would  have 
been  a  principal  in  the  larceny.  Had  he  done  so  while 
a  third  party  received  them  he  would  have  been  a  prin- 
cipal receiver.  He  did  more  than  evince  an  intent  to 
receive.  He  in  part  received.  His  acts  were,  at  all 
events,  an  inchoate  receiving ;  therefore  there  was  a  re- 
ceiving, though  unsuccessful,  because  interrupted.  No 
one  was  in  the  actual  corporal  possession  of  the  goods, 
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they  were  lying  on  the  ground  before  them.    The  law  of 
yendor  and  vendee  is  not  applicable. 

Otter  replied.  Our.  adv.  vulL 

On  Wednesday^  26th  Nacember^  A.  D.  1850,  this  case 
was  re-argued  in  the  Court  of  Exchequer,  before  the 
twelve  following  Judges. — ^Lord  Campbell  C.  J.,  Parke 
B.,  Patteson  J.,  Alderson  B.,  Maule  J.,  Coleridge  J., 
Cbesswell  J.,  Erlb  J.,  Platt  B.,  V.  Williams  J ,  Tal- 
FOURD  J.,  and  Martin  B.  (a) 

Otter  for  the  prisoner. 

The  prisoner  might  have  been  an  accessory  after  the 
fact;  but  he  w&s  not  a  receiver.     1  Hale,  P.  C.  618. 

Parke  B. — ^I  question  very  much  whether  he  could 
have  been  indicted  at  common  law  as  an  accessory  after 
*the  fact,  unless  what  he  did  was  with  a  view  of 
aiding  the  felon  or  furthering  his  escape.  «- 

Otter.  •  The  question  is  as  to  the  meaning  of  the  word 
receivmg.  The  statutes  taken  together  show  that  it  is 
no  longer  an  oflFence  merely  to  buy ;  therefore  the  mere 
fact  of  admitting  the  goods  with  a  view  to  buying  them 
is  not  a  receiving.  The  property  remains  in  the  prosecu- 
tor :  the  thief  gets  ffie  aetiud  posseaeiony  and  nothing  more. 
The  word  receive  is  to  be  constructed  with  a  reference  to 
the  rights  of  aU  the  parties  who  had  any  thing  to  do  with 
the  goods.  The  thief  having  no  legal  property  in  the 
goods  can  only  pass  ffie  actucU  possession ;  and  if  he  passes 
that,  he  has  no  possession  left  in  him,  and  therefore  has 
not  even  constructive  possession,  and  so  he  cannot  be 
taken  to  be  holding  Hie  goods  as  agent  for  the  prisoner. 
Therefore  the  prisoner  cannot  be  held  to  have  had  corir 
structive  possession.     It  is  doubtful  whether  mere  naked 

(a)  Tbe  Judges  had  resolved  that  whenever  the  Court  of  Criminal  Appeal, 
created  by  stat.  II  &  12  Viet.  c.  78,  were  not  nnanimou0|  the  case  should  be 
brought  before  the  consideration  of  the  whole  Bench. 
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possession  will  entitle  a  party  to  maintain  trover  even 
against  a  wrong  doer,  {per  Parke  B.,  Fyaon  v.  GhamberSj 
9  M.  &  W.  467) :  here  the  prisoner  had  not  even  such 
possession ;  and  therefore  if  the  right  to  bring  trover  be 
a  test  of  receiving,  it  is  clear  that  he  is  not  a  receiver. 
There  must  be  a  willing  parting  with  the  possession  by 
the  thief,  and  a  willing  taking  on  the  part  of  the  re- 
ceiver. 

Lord  Campbell  C.  J.  Can  there  not  be  a  joint  posses- 
sion between  a  receiver  and  a  thief? 

Otter.  Receiving  means  something  more  than  having 
possession.  R.  v.  Wade^  1  C.  &  K.  739 ;  B.  v.  -HJZ?,  1 
Den.  C.  C.  453. 

Lord  Campbell  C.  J.  The  latter  case  shews  that  ac- 
tual or  potential  possession  is  enough.  There  may  be 
possession  without  corporal  touch. 

Maule  J.     What  is  potential  possession  ? 
..  "^  Otter.     There  must  be  a  disposing  power  over 

J     the  goods. 

Lord  Campbell  C.  J.  Suppose  the  thief  and  receiver 
to  have  at  the  same  time  the  joint  manual  possession, 
will  not  that  do  ? 

Alderson  B.  Suppose  there  was  a  large  bale,  and 
A.y  a  thief,  had  hold  of  one  end  of  it;  and  5.,  a  receiver, 
had  hold  of  the  other  end,  there  would  be  actual  posses- 
sion in  both ;  here  the  question  is  only  as  to  the  actual 
possession ;  that  may  be  in  two  persons.  R.  v.  Jbrr,  2 
M.  &  R.  346. 

We  have  to  decide  whether  the  direction  to  the  jury 
is  right  It  is  consistent  with  that  direction  that  the 
thieves  alone  had  actual  possession  at  the  time  of  going 
into  the  stable.  For  all  the  circumstances  set  out  in  the 
case  are  not  to  be  taken  as  incorporated  into  the  direc- 
tion by  the  words  "  as  above." 

Liddell  for  the  Crown. 
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The  direction  to  the  jury  must  be  taken  to  incorpo- 
rate all  the  circumstances  set  out  in  the  case.  On  the 
other  side  the  fallacy  has  been  to  confound  canatinietive 
with  joint  actual  possession.  Here  the  prisoner  had  the 
latter  with  the  thieves. 

A  man  may  be  a  receiver  under  the  statute  who  would 
not  be  an  accessory  at  common  law,  c.  g.  A.,  a  thief,  gets 
B.  to  take  stolen  goods ;  B.  knows  that  they  are  stolen, 
but  thinks  that  A.  is  not  the  thief;  he  would  be  a  re- 
ceiver, though  not  an  accessory,  for  he  would  not  ha^  e 
the  intent  of  aiding  the  thief.  See  definition  of  "  receiv- 
ing' in  2  East,  P.  C.  765;  B.  v.  Davis,  6  C.  &  P.  178, 
per  Gumey  B.;  B,  v.  BicTiardeon,  6  C.  &  P.  336,  per 
Taunton  J. 

The  right  to  bring  trespass  or  trover  is  inapplicable  as 
a  test,  for  the  question  here  is,  had  the  prisoner  had  pos- 
session  or  no;  not  what  civil  rights  had  he,  sup- 
posing  *him  to  have  possession.  Nor  is  there  any  *- 
question  as  to  oonstructive  possession,  nor  as  to  the  right 
of  property.  At  common  law,  receiving  a  felon  would 
mean  knowingly  harbouring  with  a  view  to  aid.  Sub- 
stitute the  word  goods,  and  the  meaning  will  be  the  same, 
and  so  make  a  man  a  receiver  imder  the  statute.  The 
object  of  all  the  statutes  relating  to  receivers  was  to 
extend  the  subject-matter  of  the  receipt,  so  as  to  include 
the  goods  stolen,  as  well  as  the  receiver,  thereby  enlarg- 
ing the  definition  of  an  accessory  after  the  fact.  In  this 
case,  the  possession  must  be  considered  to  be  in  all  three 
prisoners.  They  are  all  treating  it  as  a  chattel  in  their 
possession  and  power ;  they  were  only  imdecided  as  to 
the  mode  of  partition. 

Lord  Campbell  C.  J. — If  a  man  receives  stolen  goods 
for  any  purpose  malo  ammoy  knowing  them  to  be  stolen, 
is  he  not  a  receiver  ?  Supposing  the  prisoner  to  have  car- 
ried the  sack,  then  he  would  have  been  a  receiver ;  sup- 

VoL.  n. 


60  2  DENISON'S  CROWN  OASES. 

posing  him  to  have  carried  the  candle,  in  order  to  aid  one 
of  the  thieves  in  carrying  the  sack,  where  is  the  legal 
difference  ?  The  act  is  a  joint  act.  It  is  difficult  to  see 
why  the  prisoner  had  not  joint  possession  of  the  sack  as 
much  as  the  other  thief,  who  is  not  said  to  have  had  the 
manual  possession.  As  to  the  word  potential^  I  think 
that  must  be  put  out  of  consideration.  I  do  not  under- 
stand its  legal  meaning. 

Lidddl.  B.  v.  RogerSy  2  Moo.  C.  C.  85 ;  R.  v.  Oerrishy 
2  M.  &  R.  219,  shew  that  there  may  be  a  personal  pos- 
session in  A.  without  a  manual  possession  by  him. 

Maule  J.  — To  make  these  cases  applicable  the  money 
should  have  been  stolen. 

Otter  replied. 

The  Judges  retired  to  consider  their  judgment,  and  on 
their  return,  there  being  a  difference  of  opinion,  gave 
judgment  seriatim. 

*Martin  B. — I  think  the  conviction  wrong. 
-^  The  question  turns  on  the  meaning  of  the  word 
"  receiving,"  in  stat.  7  &  8  Geo.  4,  c.  29,  s.  54.  The  true  rule 
for  the  construction  of  statutes  is  stated  by  Parke  B.,  in 
Becke  v.  Smithy  2  M.  &  W.  195.  "  It  is  a  very  useful  rule 
in  the  construction  of  a  statute  to  adhere  to  the  ordinary 
meaning  of  the  words  used,  and  to  the  grammatical  con- 
struction, unless  that  is  at  variance  with  the  intention  of 
the  Legislature  to  be  collected  from  the  statute  itself,  or 
leads  to  any  manifest  absurdity  or  repugnance,  in  which 
case  the  language  may  be  varied  or  modified  so  as  to 
avoid  such  inconvenience,  but  no  further."  Upon  the 
facts  which  are  stated  in  this  case  I  think  the  prisoner 
cannot  be  taken  to  have  received  the  goods.  The  direc- 
tion of  the  Judge  can  only  be  taken  to  refer  to  so  much 
of  the  circumstances  stated  as  relates  to  the  taking  into 
the  stable,  and  the  subsequent  facts.  And  upon  those 
facts  it  seems  to  me  that  Straughan  and  Williamdon  had 
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possession  of  the  goods  as  vendors,  and  therefore  adverse- 
ly to  WHe^y  and  never  intended  to  part  with  the  goods 
until  the  bargain  was  concluded. 

Talpourd  J. — I  think  the  conviction  wrong.  The  pos- 
session of  the  thieves  seems  to  exclude  the  notion  of  pos- 
session by  the  prisoner.  I  think  the  case  only  incorpo- 
rates so  much  of  the  transaction  as  relates  to  the  taking 
into  the  stable,  and  what  occurred  there. 

V.  WnJJAMS  J. — I  think  the  conviction  right.  I  think 
the  case  made  out  against  the  prisoner,  if  he  is  proved  to 
have  had  possession  of  the  goods  malo  animo  knowing 
them  to  be  stolen.  Here  the  knowledge  and  the  animus 
are  clear.  The  only  question  is  as  to  the  possession.  I 
think  it  was  only  necessary  for  one  of  the  party  to  have 
possession  of  the  goods ;  the  prisoner  was  proved  to  have 
had  a  common  purpose  with  the  thieves,  although  he  had 
not  the  manual  possession.  They  were  all  agents  for 
each  other,  and  the  possession  *of  the  thieves  was, 
therefore,  in  law,  the  possession  of  the  prisoner.        "- 

Platt  B— I  think  the  conviction  wrong.  It  seems  to 
me  that  the  goods  must  have  been  in  such  a  condition  as 
to  be  under  the  dominion  of  the  prisoner,  and  exclusive 
of  that  of  the  thief  If  they  all  are  to  be  deemed  in  joint 
possession  of  them,  the  possession  of  the  thieves  would 
be  diflferent  in  kind  fix)m  that  of  the  receiver ;  for,  in  him 
it  would  be  treated  as  a  receiving,  and  in  them  as  an  as- 
portation. I  think  that  the  thieves  here  retained  the 
control  and  possession,  and  never  intended  to  part]with  it 
until  after  their  bargain  was  concluded. 

Erle  J. — I  think  the  conviction  right  on  two  grounds. 
Firsty  The  prisoner  co-operated  with  the  thieves  in  re- 
moving the  goods  into  the  stable  mdh  animo^  with  the  in- 
tent of  bargaining  there  more  securely.  If  he  had  actu- 
ally carried  them,  there  would  then  have  been  joint  pos- 
session ;  what  he  actually  did  was  legally  equivalent  to 
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carryinff  them  himself.  If  A.  steals  goods,  and  B.  after- 
wards  liste  him  in  carrying  them,  R  is  not  punishable 
as  a  thief;  but  if  he  be  not  punishable  asja  receiver  either, 
there  would  be  a  failure  of  justice,  arising  out  of  the 
principles  of  constructive  law.  Secondly y  I  attach  a  wider 
meaning  than  some  of  my  brethren  to  the  word  receive. 

The  rules  of  the  criminal  and  the  civil  law  are  in  man\' 

• 

re^^pects  diflferent,  and  have  little  or  no  bearing  on  each 
other.  The  state  of  the  common  law  with  regard  to  re- 
ceiving seems  to  show  that  the  word  must  here  be  con- 
strued in  a  diflferent  sense  to  what  it  might  bear  in  a  case* 
of  vendor  and  purchaser.  The  common  law  failed  t4) 
provide  for  the  evil  which  the  statutes  were  passed  with 
the  express  view  of  meeting.  They  should,  therefore,  be* 
*4n  construed  with  analogy  to  the  word  *harbouring 
at  common  law  in  the  case  of  the  thief.  Here 
the  prisoner  must  be  taken  to  be  the  owner  of  the  stable, 
and  he  authorizes  the  thieves  to  deposit  the  property 
there.  It  makes  no  diflTerence  as  far  as  his  act  is  concerned 
that  the  thieves  remain  there  with  the  property.  The 
earlier  statutes  did  not  contemplate  a  bargain  as  being 
es.sential  to  a  receiving.  Stat.  29  Geo.  2,  c.  30,  s.  1,  makes 
the  crime  consist  in  buying  or  receiving  by  suflfering  an\ 
door,  window,  or  shutter  to  be  left  open,  or  unfastened 
betwen  sun-setting  or  sun-rising  for  that  purpose,  or  in 
buying  or  receiving  the  [goods],  or  any  of  them  at  am- 
time  in  any  clandestine  manner  from  any  person  or  per- 
sons whatsoever,  &c."  Compare  stat.  21  Oeo.  3,  c.  69. 
So  that  evidently  the  Legislature  then  contemplated  the 
c  ase  of  there  being  no  contract  or  bargain,  or  any  direct 
conmiunication  between  the  thief  and  the  receiver,  but  a 
mere  deposit  by  the  thief  in  some  place  belonging  to  the 
latter  with  his  consent.  In  2  East,  P.  C.  765,  it  is  said, 
"  In  order  to  constitute  a  receiver,  generally  so  called,  it 
is  not  necessary  that  the  goods  should  be  actually  pur- 
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chased  by  him ;  neither  does  it  seem  necessary  that  the 
receiver  should  have  any  interest  whatever  in  the  goods : 
it  is  sufficient  if  they  be,  in  fact,  received  into  his  posses- 
sion mah  animo  ;  as  to  favour  the  thief,  or  without  lawful 
authority,  express  or  to  be  implied  from  circumstances." 
It  has  also  been  twice  laid  down  that  there  may  be  a  re- 
ceiving without  any  profit  to  be  derived  thereby  to  the 
receiver.  R.  Danis,  6  C.  &  P.  178,  per  Gurnet  B.  B.  v. 
Richardson,  6  C.  &  P.  336,  per  Taunton  J.,  S.  C.  2  Rus- 
sell on  Crimes,  247.  In  my  opinion  the  case  submitted 
to  this  Court  embodies  all  the  circumstances  there  set 
forth. 

Cresswell  J. — ^I  agree  with  V.  Williams  J.,  and  Erle 
J.,  in  thinking  this  conviction  right.  The  *direction 
of  the  Bench  is  the  only  thing  to  be  considered.  ^ 
I  think  that  direction  must  be  to  be  taken  to  incorporate 
all  the  circumstances  set  forth  in  the  case.  And  although 
I  am  inclined  to  agree  with  the  observations  of  my  bro- 
ther Erle  with  respect  to  the  meaning  of  the  word  "  re- 
ceiving," I  ground  my  opinion  on  the  fact,  that  the  pri- 
soner was  clearly  co-operating  with  the  thieves.  If  the 
goods  had  been  removed  by  the  thieves  from  one  part 
of  the  owner's  premises  to  another  part  of  those  premises 
and  there  left,  and  the  prisoner  had  taken  them  from  the 
latter  place  jointly  with  the  thief,  he  would  have  been 
jointly  liable  as  a  thief.  If  then  he  assisted  the  thieves 
in  taking  them  elsewhere,  that  was  a  joint  taking  by 
him,  and  as  he  did  it  malo  animoy  he  was  criminally  co- 
operating with  them,  and,  therefore,  guilty  of  receiving. 

Maule  J. — I  think  the  conviction  wrong. 

Coleridge  J. — I  think  the  conviction  wrong,  because 
we  must  decide  whether  it  be  so  or  not  upon  the  direc- 
tion ;  and  the  direction  did  not  make  it  the  duty  of  the 
jury  to  consider  circumstances  sufficient  to  establish  the 
gmlt  of  the  prisoner,  if  all  were  found  against  him,  and 
to  these  we  have  no  right  to  add  anything. 
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K  the  direction  be  construed  strictly,  it  would  limit  us 
to  consider  only  the  effect  of  the  facts  of  leading  the  two 
thieves  with  the  stolen  goods  from  the  house  to  the 
stable,  and  into  it,  with  the  knowledge  that  the  goods 
had  been  stolen,  and  the  guilty  purpose  of  bu3dng  them. 
But  it  is  better  for  the  sake  of  the  argument,  and,  perhaps, 
more  correct  to  consider  it  as  including  also  all  the  cir- 
cumstances under  which  the  fowls  were  brought  to  the 
house  and  taken  from  it  to  the  stable,  but  all  beyond  that 
is  excluded.  Among  these  circumstances  are  not  in- 
^  -  eluded  any  previous  ^invitation  or  consent;  not 
-^     even  any  consent  is  stated. 

So  considering  the  facts,  the  prisoner  was  guilty  of 
being  in  the  house  with  the  thieves,  having  the  goods 
in  their  possession,  and  helping  them  with  the  goods  still 
in  their  possession  to  a  place  under  his  control,  with  the 
knowledge  that  they  were  stolen,  and  the  guilty  purpose 
of  bujang  them,  and  so  himself  acquiring  a  possession 
distinct  from  that  of  the  thieves,  on  a  contingency  which 
never  happened. 

Until  that  should  happen  he  never  intended  to  have  a 
possession,  nor  is  it  found,  in  fact,  that  he  had,  nor  did 
the  thieves  intend  to  admit  him  to  any  such  possession, 
actual  or  constructive.  No  case  of  joint  possession  with 
them  intermediately  arises ;  it  did  not  exist  in  fact ;  it  is 
excluded  by  the  common  intention. 

Now,  I  conceive  that  receivhig  imports  possession,  ac- 
tual or  constructive,  and,  therefore,  that  the  verdict  was 
wrong.  I  think  it  right  to  add  my  concurrence  in  what 
has  fallen  from  my  Brother  Martin  on  the  great  impor- 
tance of  proceeding  in  all  questions  on  the  Criminal  Law 
on  broad  grounds  intelligible  to  the  common  sense  of  or- 
dinary people,  (a) 

(a)  The  editor  is  indebted  to  the  kindness  of  Mr.  Justice  Coleridge  for  a  copy 
of  the  above  judgment. 
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Patteson  J. — ^I  think  the  conviction  wrong.  I  don't 
consider  a  manual  possession  or  even  a  touch  essential  to 
a  receiving.  But  it  seems  to  me  that  there  must  be  a 
control  over  the  goods  by  the  receiver,  which  there  was 
not  here.  How  far  the  other  circumstances  stated  in  this 
case  might  affect  the  question,  I  dont  think  we  need  in- 
quire, for,  in  my  opinion,  they  are  not  brought  before  us 
for  consideration.  The  case  as  submitted  to  us,  does  not 
put  the  matter  on  that  ground.  However,  though  I  en- 
tertain some  doubts  on  that  point,  *I  am  inclined  r^Jf^ 
to  think  that  those  additional  facts  would  make  ^ 
no  difference. 

Alderson  B. — I  agree  with  the  majority  of  the  Judges 
in  thinking  this  conviction  wrong.  I  think  that  there 
may  be  a  joint  possession  of  goods  in  a  thief  and  a  re- 
ceiver. But  there  was  no  evidence  of  that  here.  The 
case  submitted  to  us  does  not  embody  all  the  circum- 
stances of  the  transaction.  The  sack  may  have  been  on 
SfraugJum's  back  all  the  time  during  the  taking  into  the 
stable ;  and  it  is  that  part  of  the  transaction  alone  which 
I  think  was  treated  by  the  chairman  as  amounting  to  a 
receiving,  and  left  by  him  to  the  jury  as  evidence  of  it. 
The  thieves  seem  always  to  have  had  possession  of  the 
goods,  and  the  prisoner  to  have  had  only  the  intention 
of  receiving  them,  not  the  actual  receipt.  In  all  these 
cases  boundary  lines  are  matters  of  great  nicety,  and 
seem  to  unthinking  persons  to  involve  absurd  and  frivol- 
ous distinctions ;  but  those  who  are  practically  acquainted 
with  the  administration  of  the  law  have  daily  experi- 
ence of  their  necessity,  and  know  that  without  them 
acts  and  principles  essentially  different  from  each  other 
in  nature  and  operation  would  be  confounded  together, 
and  that  cases  like  the  present  have  a  peculiar  value, 
owing  to  their  furnishing  precise  definite  rules. 

Parke  B. — ^I  think  the  conviction  wrong.     We  have 
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only  to  consider  the  precise  point  submitted  to  us  in  the 
case  reserved.  The  taking  "  as  above"  was  said  by  the 
chairman  to  amount  to  a  receiving;  that  only  incorpor- 
ates so  much  of  the  transaction  as  relates  to  the  taking 
of  the  goods  into  the  stable.  We  must  not  therefore 
speculate  on  the  question  whether  the  three  prisoners 
were  all  participating  in  the  wrongful  act,  or  what  would 
be  the  legal  consequences  to  each  of  their  so  doing. 
Beceiving  must  mean  a  taking  into  possession  actual  or 
^^         constructive,  which  I  do  not  *think  there  was 

J  here.  The  prisoner  took  the  thieves  into  the 
stable,  but  he  never  accepted  the  goods  in  any  sense  of 
the  word  except  upon  a  contingency,  which,  as  it  hap- 
pened, did  not  arise.  I  think  the  possession  of  the 
receiver  must  be  distinct  from  that  of  the  thief;  and 
that  the  mere  receiving  a  thief  with  stolen  goods  in  his 
possession  would  not  alone  constitute  a  man  a  receiver. 

Lord  Campbell  C.  J. — I  think  the  conviction  right.  I 
concur  in  the  reasoning  of  the  minority  of  the  Judges, 
and  I  think  that  there  is  a  receiving  whenever  the 
prisoner  knowing  the  goods  to  have  been  stolen,  has 
possession  of  them  Tnalo  animo.  I  think  we  need  not 
enter  into  considerations  respecting  the  right  of  property, 
or  the  right  to  bring  trespass  or  trover.  I  think  there 
need  be  no  manual  possession  to  constitute  a  receiving. 
The  facts  were  that  the  sack  was  brought  into  the  house, 
and  taken  thence  to  the  stable  with  the  knowledge  and 
co-operation  of  the  three  prisoners.  There  was  therefore 
a  common  criminal  purpose.  Was  not  Williamson  then 
in  possession  of  the  sack?  Straughan  alone  carried  it, 
but  it  is  agreed  that  for  the  purposes  of  larceny,  the  pos- 
session of  Straughan  was  the  possession  of  WilUamaon. 
If  so,  why  was  not  the  possession  of  Straughan  equally 
the  possession  of  WUcy  ?  There  was  a  criminal  intent 
in  all  three  at  that  time ;  and  a  co-operation  for  the  pur- 
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pose  of  carrying  that  intent  into  execution.  What  dif- 
ference can  it  make  that  one .  party  alone  had  manual 
possession  of  the  goods^  when  if  they  all  had  been  on  or 
near  the  owner's  premises,  such  possession  by  one  would 
have  been  clearly  in  law  the  mutual  possession  of  them 
all  ?  That  there  may  be  a  joint  possession  in  the  thief 
and  the  receiver  I  have  no  doubt.  Moreover,  I  think 
that  on  a  fair  interpretation  of  the  case  before  us,  we  are 
asked  our  opinion  of  the  whole  transaction;  and  that 
*the  circumstances  set  forth  show  that  the  goods 
were  in  the  possession  of  Wiley  quite  as  much  as  ^ 
in  that  of  the  thieves.  Therefore,  in  either  view  of  the 
extent  of  the  case  submitted  to  us,  I  am  of  opinion  that 
there  was  ample  evidence  of  a  receiving,  and  that  the 
conviction  was  right. 


THE  QUEEN  v.  ARTHUR  FERRALK 

A  Boldier  was  indicted  for  unlawfally  and  contemptuously  refasing  to  comply 
with  an  order  of  Petty  Sessions  made  nnder*8tat.  7  &  8  Viet.  c.  101,  s.  3,  rc- 
qairing  him  to  pay  a  sum  of  money  weekly  for  the  maintenance  of  a  bastard 
child. 

Hdd,  (I),  that  an  indictment  would  lie  ;  (2),  that  the  offence  was  a  '^criminal 
matter"  within  the  exception  in  statutes  11  &  12  VicL  c.  11,  s.  52,  and  \2  k 
13  Viet.  c.  10,  s.  52,  (Mutiny  Act),  and  therefore  the  fact  of  the  defendant  being 
a  soldier  was  no  defence. 

At  the  Quarter  sessions  for  the  borough  of  Mrndsimve^ 
held  before  Sir  Woltefr  B.  Riddell^  Bart.,  Recorder,  on  the 
12th  day  of  Octdber^  1849,  Arthur  Ferrally  Serjeant  of 
dragoons,  in  her  Majesty's  service,  at  Maidstone^  was  tried 
for  disobeying  an  order  of  two  justices  of  the  borough, 
made  in  Petty  sessions,  on  20th  Jvlyy  1849,  whereby 
they  adjudged  the  defendant  to  be  the  putative  father  of 
a  bastard  child,  bom  on  the  23rd  jipn2,  1846,  of  Ann 
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Ksrmard^  and  ordered  him  to  pay  to  her  the  sum  of  one 
shilling  and  nine  pence  per  week,  from  the  11th  day  of 
Julyy  1849,  together  with  the  costs  of  the  order. 

The  order  was  made  under  the  act  (for  the  Amend- 
ment of  the  Poor  Law)  7  &  8  Vict  c.  101,  s.  3. 

The  order  was  duly  served,  and  on  the  23rd  August y 
1849,  Ann  Kennard  demanded  payment  of  the  amount 
then  due,  and  the  defendant  refused,  and  said  he  did  not 
intend  to  pay  or  to  obey  the  order. 

Upon  that  refusal  no  further  proceedings  under  the 
^^         act  or  the  order  was  taken,  but  the  defendant  was 
J     *charged  with,  and  indicted  for  a  misdemeanor  in 
not  paying  the  sum  due  as  required  by  the  order. 

The  indictment  in  the  first  count,  after  reciting  the 
order,  charged, — that  the  said  order  on  the  same  20th 
Jidijy  1849,  was  duly  served  upon  the  said  Arthur  Fer- 
rally  and  he  was  required  to  obey  the  said  order,  but  the 
said  Arthwr  Ferrally  soldier,  upon  being  so  served  with 
the  said  order  as  aforesaid,  and  being  so  required  to  obey 
the  same  as  aforesaid,  did  not  pay  unto  the  said  Ann 
Kennardy  the  mother  of  the  said  bastard  child  (she  being 
then  living,  of  soimd  mind,  and  not  in  any  gaol  or  prison, 
or  under  sentence  of  transportation)  the  sum  of  one  shil- 
ling and  nine  pence  per  week  from  the  said  11th  day  of 
July  then  instant,  the  child  being  then  and  still  living,  and 
under  the  age  of  three  years,  and  the  said  Ann  Kennard 
then  and  still  being  a  single  woman,  neither  did  the  said 
Arthur  Ferrodl  pay  to  the  said  Ann  Kennard  the  sum  of 
nine  shillings  and  six  pence,  the  costs  mentioned  in  the 
said  order,  as  by  the  said  order  he  was  required,  but  on 
the  contrary  thereof,  he  the  said  Arthur  Ferrall^  then  and 
there  unlawfully  and  contemptuously  did  neglect  and 
refuse  so  to  do,  and  he  hath  not  since  complied  with  the 
said  order  or  any  part  thereof,  although  often  required 
so  to  do  in  contempt,  &c.,  and  against  the  peace,  &c. 
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The  second  count  charged,  "that  the  order  of  the  said 
justices  hereinbefore  mentioned  having  been  duly  served, 
to  wit,  on  the  20th  day  of  JvHyy  1849,  aforesaid,  after- 
wards, to  wit,  on  the  23rd  day  of  August,  1849,  and  after 
the  expiration  of  one  calendar  month  from  the  making 
of  the  said  order,  the  said  child  being  then  living,  and 
the  said  Ann  Kennard,  the  mother,  being  then  and  still 
living,  she  the  said  Ann  Kennard  did  personally  demand 
of  the  said  Arthur  Ferrall  payment  of  the  sum  of  ten 
shillings  *and  six  pence  then  due  and  owing  for 
six  weeks'  maintenance  of  the  said  bastard  child,  ■- 
being  at  the  rate  of  one  shilling  and  nine  pence  per  week 
from  the  said  11th  day  of  July,  1849,  and  also  the  sum 
of  nine  shillings  and  six  pence,  the  amount  of  costs  men- 
tioned in  the  said  order  in  obedience  to  the  said  order, 
but  the  said  Arthur  Ferrall^  of,  &c.,  soldier,  upon  such 
demand,  and  being  so  then  and  there  required  to  make 
such  payment  as  aforesaid,  did  not  pay  the  said  sums  or 
either  of  them,  or  any  part  thereof,  as  by  the  said  order 
he  was  required,  but  on  the  contrary,  he  unlawfully  and 
contemptuously  did  neglect  and  refuse  so  to  do,  and  he 
hath  not  since  complied  with  the  said  order  or  any  part 
thereof,  although  often  required  so  to  do  in  contempt, 
&c.,  and  against  the  peace,"  &c. 

At  the  trial,  evidence  was  given  of  the  order,  the  ser- 
vice of  it,  and  the  demand  and  refusal  of  payment. 

The  prisoner  was  not  defended  by  counsel,  but  referred 
to  the  52nd  section  of  the  Mutiny  Act,  (12  &  13  Vict.  c. 
10,  s.  52)  whereby  it  is  enacted,  that  no  person  enlisted 
in  "  her  Majesty's  service  shall  be  liable  to  be  arrested  or 
taken  therefrom  by  reason  of  any  warrant  of  any  justice 
or  other  process  for  not  supporting  or  leaving  chargeable 
any  wife  or  child,  legitimate  or  illegitimate,  or  by  any 
process  or  execution  whatsoever  (except  upon  affidavit 
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of  debt  exceeding  30Z.,  &c.)  oQwr  than  for  some  criminal 
ffhoMerr 

The  learned  Recorder  directed  the  jury,  that  if  they 
were  satisfied  with  the  evidence  they  should  find  the 
prisoner  guilty,  and  mentioned  that  if  it  should  become 
necessary  he  should  take  the  opinion  of  the  Judges  upon 
certain  questions  of  law  in  this  case. 

The  jury  returned  a  verdict  of  guilty. 

The  Recorder  respited  the  Judgment  till  the  next 
sessions,  taking  bail  for  the  prisoner's  appearance  there. 
.J.K .-.         *The  questions  reserved  were, 

Firat.  Whether  the  indictment  could  be  sus- 
tained ? 

Second,  Whether,  if  it  could,  a  sentence  of  fine  or  im- 
prisonment or  both  could  be  ejQfectually  carried  into  exe- 
cution against  the  defendant,  a  soldier,  having  regard  to 
the  provisions  of  the  act,  12  &  13  Yict  c.  10,  s.  52  ? 

This  case  was  argued  on  Wedrveaday^  20th  Naoember^ 
1850,  before  Pollock  C.  B.,  Wightman  J.,  Talfourd  J., 
V.  WiLLLAMS  J.,  and  Martin  B. 

WeUhy  appeared  for  the  prisoner,  and  no  one  appearing 
on  behalf  of  the  prosecution  he  discussed  the  matter  gene- 
rally. 

First  Can  the  indictment  be  sustained  ?  This  is  an 
indictment  at  Common  Law,  and  there  are  so  many  pre- 
cedents of  indictments  for  disobeying  an  order  of  justices, 
that  I  think  it  clear  that  an  indictment  will  lie. 

Pollock  C.  B. — Will  an  indictment  lie  for  disobeying 
an  order  of  a  County  Court  Judge  ?  There  is  an  obvious 
distinction  between  a  nonpayment  of  money  and  a  refusal 
to  do  some  act,  such  as  being  sworn  in  as  a  constable,  or 
doing  some  other  act  of  a  public  nature.  Suppose  the 
party  to  be  unable  to  pay  the  money,  is  his  refusal  crimi- 
nal? 
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WeM>t/.  The  case  really  turns  upon  the  construction 
of  Stat.  12  &  13  Vict.  c.  10,  s.  52  (Mutiny  Act).  Stat.  11 
&  12  Vict.  c.  11,  s.  52,  was  the  first  act  containing  a  pro- 
vision respecting  a  soldier's  non  liability  to  arrest  for  not 
supporting  his  illegitimate  children.  The  intention  of 
this  provision  in  the  Mutiny  Acts  clearly  is,  that  the 
Queen  should  not  be  deprived  of  the  services  of  a  soldier 
by  any  process,  &c.  other  than  that  which  is  awarded  in 
respect  to  some  criminal  act.  The  words  "criminal 
matter"  in  s.  52,  are  illustrated  *by  the  provision  r-^^r 
of  Stat.  10  &  11  Vict.  c.  12,  s.  81.  This  is  not  ^  ^ 
such  a  criminal  proceeding  as  is  there  spoken  of,  it  ic? 
merely  a  mode  of  enforcing  the  payment  of  a  debt.  This 
indictment,  which  is  to  be  followed  by  imprisonment,  is 
process  within  the  meaning  of  stat.  12  &  13  Vict.  c.  10,  s. 
52.  The  execution  of  a  judgment  is  process ;  the  statute 
says  "  any  process  or  execution  whatsoever." 

WiGHTMAN  J. — Why  must  imprisonment  follow  upon 
the  order  of  justices  ?  The  question  does  not  seem  to 
arise  till  imprisonment ;  tl\ere  may  be  only  a  fine. 

Pollock  C.  B. — Can  a  man  be  indicted  for  the  non- 
payment of  a  fine  ? 

WeUby.  Perhaps  he  can.  But  as  this  is  a  proceeding 
which  may  have  the  effect  of  depriving  the  Queen  of 
the  soldier's  services,  the  Court  will  stop  it  in  limine^  and 
declare  that  no  indictment  will  lie ;  for  stat.  12  &  13  Vict. 
c.  10,  8.  52,  declares  that  no  soldier  "  shall  be  hable  to  be 
taken  out  of  her  Majesty's  service  by  any  process,  order, 
or  execution,"  &c. 

V.  Williams  J. — Suppose  this  man  to  quit  the  service 
l:)efore  imprisonment?  In  that  case,  why  should  not 
this  be  good  process  ?  The  act  only  says,  he  shall  not 
be  liable  to  be  taken  out  of  the  Queen's  service. 

Talfourd  J. — Suppose  he  was  bound  to  repair  a  high- 
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way  raiione  tenwrWy  and  did  not  do  so;  would  he  not  be 
liable  to  be  indicted? 

WeUhy.  The  mischief  intended  to  be  guarded  agiunst 
was  the  liability  to  imprisonment. 

Talfourd  J. — The  same  argument  would  prevent  him 
from  being  liable  to  an  action  in  a  County  Court,  for  im- 
prisonment may  be  the  reault  of  such  action. 

Wehhy.  True,  but  imprisonment  is  neither  the  neces- 
sary nor  the  natural  result  of  such  action.  But  here  the 
*ert-|  necessary  result  of  the  indictment  is  arrest  in  *the 
first  instance,  and  the  natural  result  of  it  may  be 
imprisonment.  Our.  adv.  vuU. 

On  20th  December,  1850,  Pollock  C.  B.,  delivered  the 
following  judgment,  (a) 

The  Court  are  of  opinion  that  the  conviction  was  right. 
The  authorities  are  clear  upon  the  point,  that  an  indict- 
ment will  He  for  a  refusal  to  comply  with  an  onJer  of 
justices  for  the  payment  of  money ;  and  although  I  indi- 
vidually should  not  be  disposed  to  hold,  for  the  first  time, 
that  such  a  refusal  was  indictable  since  a  Uke  refusal  to 
comply  with  an  oirder  of  a  superior  Court  is  not  so,  yet, 
I  feel  bound  by  the  authorities  to  concur  with  the  rest  of 
the  Court  in  this  view  of  the  law.  The  subject  of  this 
indictment  must,  therefore,  be  regarded  as  a  criminal 
tnati^r,  within  the  exception  in  stat.  11  &  ]2  VicL  c.  11, 
a.  52,  and  stat.  12  &  13  Vict.  c.  10,  s.  52;  and  the  fact 
of  the  defendant  being  a  soldier  is,  therefore,  no  legal 
objectiou  to  the  proceedings.  (J) 

suit.  10  4  IL  Viel.  e.  12,  e.  11. 

And  he  it  enacted  that  notbiug  in  tbie  act  Bball  be  cooBtmed  to  extend  to  ci- 
empt  any  oOicer  or  soldier  (torn  being  proceeded  against  by  tbe  ordinary  course 

(n)  Tbe  other  Judges  present  were  Maclb  J.,  Crisswill  J.,  T.  Williahg  J,, 
and  Tali'ouui  J. 
(ft)    I'i'le  a.  V,  Bruby,  1  Den.  C.  C.  416. 
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of  law;  and  that  if  any  commanding  officer  shall  neglect  or  refasCi  on  applica* 
lion  being  made  to  him  for  that  purpose,  to  deliver  over  to  the  civil  magistrate 
aoj  officer  or  soldier  under  his  command  accused  of  anj  crime  or  offence  against 
the  person,  estate,  or  property  of  any  of  her  Majesty's  subjects  which  is  punish- 
able by  the  well  known  laws  of  the  land,  or  shall  wilfully  obstruct,  neglect,  or 
refuse  to  assist  the  officers  of  justice  in  apprehending  any  officer  or  soldier  under 
his  command  accused  as  aforesaid,  such  officer  shall,  upon  conviction  therecf 
in  any  of  her  Majesty's  superior  Courts  at  Westminster,  Dublinj  or  Edinburgh,  be 
deemed  to  be  thereupon  cashiered,  and  shall  be  thenceforth  ^utterly  dis- 
abled to  hare  or  to  hold  any  civil  or  military  office  or  employment  in  the  ^ 
United  Kingdom  of  Great  Britain  and  Ireland,  or  in  her  Majesty's  service ;  and  a 
certificate  thereof,  containing  the  substance  and  effect  of  the  indictment  only, 
omitting  the  formal  part,  with  the  copy  of  the  entry  of  the  judgment  of  the 
Court  thereon,  shall  be  transmitted  to  the  Judge  Advocate  General  in  London, 

Stat.  11  k  12  ViU.  c.  11,  s.  52. 

And  be  it  enacted,  that  no  person  whatever  enlisted  into  her  Majesty's  service 
as  a  soldier,  shall  be  liable  to  be  arrested  or  taken  therefrom,  by  reason  of  the 
warrant  of  any  justice  or  other  process,  for  not  supporting,  or  for  leaving  charge- 
able on  any  parish,  township,  or  union,  any  wife,  or  any  child  or  children,  legiti- 
mate or  illegitimate,  or  (except  in  the  case  of  an  apprentice)  on  account  of  any 
breach  of  contract  or  engagement  to  serve  or  work  for  any  employer ;  and  no 
person  enlisted  as  a  soldier  or  serving  as  a  non-commissioned  officer  or  drummer 
on  the  permanent  staff  of  the  disembodied  militia,  shall  be  liable  to  be  taken  out 
of  her  Majesty's  service  by  anyproeees  or  execution  tohatsoever  other  than  for  some 
criminal  matter,  unless  an  affidavit  shall  be  made  by  the  plaintiff,  or  some  one  on 
his  behalf  for  which  no  fee  shall  be  taken,  before  some  Judge  of  the  Court  out 
of  which  such  process  or  execution  shall  issue,  or  before  some  person  authorized 
to  take  affidavits  in  such  Courts,  of  which  affidavit  a  memorandum  shall,  with- 
out fee,  be  endorsed  upon  the  back  of  such  process,  that  the  original  debt  for 
which  the  action  has  been  brought  or  execution  sued  out,  amounts  to  the  value 
of  thirty  pounds  at  least  over  and  above  all  costs  of  suit  in  the  action  or  actions 
OQ  which  the  same  shall  be  granted;  and  any  Judge  of  such  Court  may  examine 
into  any  complaint  made  by  a  soldier,  or  by  his  superior  officer,  and  by  warrant 
under  his  hand  discharge  such  soldier  without  fee,  he  being  shewn  to  be  duly 
enlisted,  and  to  have  been  arrested  contrary  to  the  intent  of  this  act,  and  shall 
award  reasonable  costs  to  such  complainant,  who  shall  have  for  the  recovery 
thereof  the  like  remedy  as  would  have  been  applicable  to  the  recovery  of  any 
costs  which  might  have  been  awarded  against  the  complainant,  in  any  judgment 
or  execution  as  aforesaid :  provided  that  any  plaintiff,  upon  notice  of  the  cause 
of  action  first  given  in  writing  to  any  soldier,  or  left  at  his  last  quarters  or  place 
of  residence  before  such  listing,  may  file  a  common  appearance  in  any  action  to 
be  brought  for  or  upon  account  of  any  debt  whatsoever,  and  proceed  therein  to 
judgment  and  outlawry,  and  have  execution  other  than  against  the  body. 

Stat.  12  k  13  Vict.  c.  10,  s.  52. 

And  be  it  enacted,  that  no  person  whatever  enlisted  into  her  Majesty's  service 
as  a  soldier  shall  be  liable  to  be  arrested  or  taken  therefrom,  by  reason  of  the 
warrant  of  any  justice  or  other  process,  for  not  supporting,  or  for  leaving  charge- 
able on  any  parish,  township,  or  union,  any  wife  or  any  child  or  children,  legiti- 
mate or  illegitimate,  or  (except  in  the  case  of  an  apprentice)  on  account  of  any 
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breach  of  contract  or  engagement  to  serve  or  work  for  any  employer ;  and  no 
person  enlisted  as  a  soldier  or  serving  as  a  non-commissioned  officer  or  drammer 
^rQ■^  ^^  ^®  permanent  staff  of  the  disembodied  militia,  *shall  be  liable  to  be 
taken  out  of  her  Majesty's  service,  by  any  procett,  orders  or  execution,  issued 
out  of  or  from  any  county  or  inferior  Court,  or  by  any  Judge  or  officer  thereof  either 
for  contempt  of  Court  or  otherwise,  or  by  any  process  or  execution  whatsoever,  other 
than  for  some  criminal  matter,  unless  an  affidavit  shall  be  made  by  the  plaintiff  or 
some  one  on  his  behalf,  for  vehich  no  fee  shall  be  taken,  before  some  Judge  of 
the  Court  out  of  which  such  process  or  execution  shall  issue,  or  before  some 
person  authorized  to  take  affidavits  in  such  Courts,  of  which  affidavit  a  memo- 
randum shall,  without  fee,  be  endorsed  upon  the  back  of  such  process,  that  the 
original  debt  for  which  the  action  has  been  brought  or  execution  sued  out 
amounts  to  the  value  of  thirty  pounds  at  least,  over  and  above  all  costs  of  suit 
in  the  action  or  actions  on  which  the  same  shall  be  grounded,  and  any  Judge  of 
such  Court  may  examine  into  any  complaints  made  by  a  soldier,  or  by  his  supe- 
rior officer,  and  by  warrant  under  his  hand  discharge  such  soldier  without  fee, 
he  being  shewn  to  be  duly  enlisted,  and  to  have  been  arrested  contrary  to  the 
intent  of  this  act,  and  shall  award  reasonable  costs  to  such  complainant,  who 
shall  have  for  the  recovery  thereof  the  like  remedy  as  would  have  been  appli- 
cable to  the  recovery  of  any  costs  which  might  have  been  awarded  against  the 
complainant  in  any  judgment  or  execution  as  aforesaid,  provided  that  any  plain- 
tiff, upon  notice  of  the  cause  of  action,  first  given  in  writing  to  any  soldier,  or 
left  at  his  last  quarters  or  place  of  residence  before  such  listing,  may  file  a  com- 
mon appearance  in  any  action  to  be  brought  for  or  on  account  of  any  debt  what- 
soever, and  proceed  therein  to  judgment  and  outlawry,  and  have  execution  other 
than  against  the  body. 
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u4.,  a  servant,  had  authority  in  the  absence  of  the  chief  clerk  to  buy  kitchen 
stuff  for  his  masters,  and  to  make  payment  to  the  seller.  The  chief  clerk  was 
directed  by  the  master  to  re-pay  A,  for  such  purchases  upon  the  bare  produc- 
tion by  A.  of  a  ticket  containing  a  statement  of  such  a  purchase  having  been 
made.  A.  produces  to  the  chief  clerk  a  ticket  containing  a  statement  of  a  pur- 
chase which  had  not  in  fact  been  made  ;  and  thereupon  the  chief  clerk  paid 
him  2s.  Zd. 

Held,  that  A.  was  not  indictable  for  larceny,  but  for  obtaining  money  under  false 
pretences. 

Joaeph  Barrhes  was  tried  before  J.  DeedeSy  Esq.,  Re- 
corder, at  the  Oddber  Quarter  sessions,  A.  d.  1850,  for 
the  city  of  Ckmterbury  and  county  of  the  same,  upon  an 
indictment  which  charged  that  he  being  servant  to  George 
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Neame^  and  another^  feloniously  stole  two  shillings  and 
three  pence,  the  property  of  his  masters.  The  prosecu- 
tors were  grocers  in  the  city  of  Ganterhuryy  and  the  pri- 
soner at  the  time  of  the  alleged  offence  had  been  their 
servant  about  three  years.  They  were  in  the  habit  of 
purchasing  large  quantities  of  what  was  called  "  kitchen 
stuff"  to  melt  down.  The  course  of  business  was  for  the 
sellers  of  the  "  kitchen  stuff"  to  take  it  to  the  prisoner 
upon  Messrs.  Nearness  premises.  It  was  his  duty  to  re- 
ceive it  and  weigh  it,  and  if  the  chief  clerk  was  in  the 
counting-house  to  give  to  the  seller  a  ticket  containing 
the  date  of  the  purchase,  the  weight,  the  price,  the  name 
of  the  seller,  and  the  initials  of  the  prisoner.  The  seller 
then  took  the  ticket  to  the  chief  clerk,  who  paid  him  the 
price  out  of  moneys  furnished  to  him  by  the  prosecutor  for 
that  purpose.  In  the  absence  of  the  chief  clerk  fipom  the 
premises  when  any  "  kitchen  stuff"  was  brought,  the  pris- 
oner had  authority  himself  to  make  the  payment  to  the 
seller,  and  on  afterwards  producing  to  the  clerk  a  ticket 
containing  the  above  particulars  he  repaid  the  prisoner 
out  of  the  moneys  so  furnished  to  him  by  the  prosecutors. 
The  clerk  was  instructed  by  Messrs.  Neame  to  pay  all 
demands  made  by  the  prisoner  in  this  way,  upon  the 
production  by  him  of  the  ticket,  without  any  inquiry  as 
to  whether  any  stuff  *had  been  really  brought,  or  r^ac^ 
as  to  the  quantity,  or  whether  the  alleged  seller 
was  or  was  not  a  customer  of  the  firm.  Upon  the  even- 
ing of  the  thirteenth  of  September  the  prisoner  went  to 
the  chief  clerk  in  the  counting-house  and  demanded  two 
shillings  and  three  pence,  which  he  said  he  had  paid  for 
eighteen  pounds  of  "  kitchen  stuff."  He  produced  a  ticket 
in  the  usual  form  containing  the  name  of  Scott  as  the 
seller,  and  two  shillings  and  three  pence  as  the  price, 
and  received  that  sum  from  the  clerk  from  the  moneys  so 

ftimished  to  him,  which  the  prisoner  applied  to  his  own 
Vol.  n.— 5 
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use.  There  had  been  no  such  dealing  as  that  alleged  by 
the  prisoner,  nor  any  such  payment  by  him,  nor  had  the 
prosecutor  any  customer  of  the  name  of  JSoott. 

It  was  objected  on  behalf  of  the  prisoner  that  this  was 
not  a  felony,  because  the  property  in  the  money,  and  not 
the  possession  only,  was  parted  with  by  the  prosecutors, 
and  that  the  indictment  should  have  been  for  obtaining 
the  money  by  false  pretences,  and  R.  v.  Witchelly  2  East. 
PI.  Cr.  830,  was  relied  upon. 

The  Recorder  was  of  opinion,  that  although  the  facts 
might  have  supported  an  indictment  for  false  pretences, 
yet  that  the  prisoner,  looking  at  the  situation  he  filled  us 
servant  to  the  prosecutors,  was  guilty  of  felony,  if  the 
jury  believed  that  he  had  obtained  the  money,  knowing 
at  the  time  that  he  was  not  entitled  to  receive  it,  and 
had  applied  it  to  his  own  use.  The  Recorder  left  the 
facts  to  the  jury,  who  found  the  prisoner  guilty,  and  he 
was  sentenced  to  be  imprisoned  four  calendar  months, 
with  hard  labour,  in  the  city  gaol.  The  question  for  this 
Court  was,  whether  the  facts  stated  supported  the  in- 
dictment. 

This  case  was  considered  by  Pollock  C.  B.,  Wight- 
man  J.,  V.  Williams  J.,  Talfourd  J.,  and  Martin  B. 

On  20th  DeceTnheTy  1850,  Pollock  C.  B.  delivered  the 
*fi1 1  *following  judgment: (a) — The  Court  are  of  opin- 
ion, that  as  the  clerk  delivered  the  money  to 
the  prisoner  with  the  intent  of  parting  with  it  wholly  to 
him,  the  latter  was  not  liable  to  be  indicted  for  a  larceny, 
but  only  for  obtaining  money  under  false  pretences.  The 
conviction  was,  therefore,  wrong.  (6) 

(a)  The  other  Judges  present  were  Maulb  J.,  Crssswbll  J.,  V.  Williams  J., 
and  Talfourd  J. 

(b)  Vide  R,  Y.  Adamsy  1  Den.  C.  G.  38,  and  third  Report  of  the  Criminal  Law 
Commissioners,  pp.  9 — 14,  lOth  June,  a.  d.  1847. 


BEGINA  ».  WILLIAMS.  §7 

[Under  an  indictment  for  stealing  a  horsei  the  jury  were  charged,  that  the 
qaeation  was,  the  Intention  to  steal  at  the  time  of  taking :  an  indictment  for 
obtaining  goods,  &c.  under  false  pretence  would  not  lie,  it  seems,  unless  there 
were  a  consent  of  the  owner  to  the  taking.  The  Stale  r.  Smithy  2  Tyler,  272. 
False  pretences  and  artifices  in  obtaining  another's  property  animo  furandi,  will 
make  larceny,  provided  it  does  not  appear  that  a  temporary  trust  or  possession 
iras  extended  to  the  party.     WiUon  v.  The  State^  2  Porter,  118.] 


THE  QUEEN  v.  DAVID  WILLIAMS. 

A,  was  indicted  for  foiging  a  certain  warrant,  order  and  request  in  the  words 
and  figures  following — (the  instrument  was  then  set  out  in  full.)  It  was  proved 
to  be  only  a  request 

Held,  that  as  the  instrument  was  set  out  in  full,  the  description  of  its  legal  cha- 
racter was  surplusage,  and  therefore  caused  no  variance. 

The  prisoner  was  tried  before  W.  N.  TFfefoiy,  Esq.,  (sit- 
ting for  Mr.  Justice  Williams)  at  the  Chester  Spring 
assizes,  A.  D.,  1850  for  forgery.  The  indictment  charged 
the  prisoner  with  forging,  and  in  other  counts  with  ut- 
tering, knowing  the  same  to  be  forged,  a  certain  warrant, 
order  and  request  for  goods  with  intent  to  defraud  Wil- 
liam  Sevan.  Other  coimts  charged  the  intent  to  be  to 
defraud  Edward  Lloyd. 

It  appeared  in  evidence  that  Lloydj  who  is  an  iron- 
monger, in  Sydney  Street^  Manchester y  was  in  the  habit  of 
buying  ironmongery  goods  from  Bevan,  who  was  a  smith 
and  iron-moulder  at  DvMnfidd^  in  Cheshire,  Lloyd  had 
for  some  time  before  the  commission  of  the  offence  em- 
ployed  the  prisoner  to  seU  goods  for  him  on  commission. 
On  the  22d  December^  1849,  the  prisoner  presented  to 
Sevan  a  paper  in  the  following  terms,  which  was  proved 
to  be  a  forgery  of  IMyyd!s  handwriting : — 
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*g2 1  ^Sidney  Street,  22  Dec.  1849. 

^  "  Mr.  Bevan, 

S.  Pleas  to  sen  by  bearer  a  quantity  of 
basket  nails  a  clasp  for 

E.  Lloyd." 

Beva/n,  on  the  faith  of  this  document  being  genuine, 
gave  the  prisoner  nails  to  the  value  of  eleven  shillings, 
which  he  disposed  of  for  his  own  benefit. 

It  was  objected  for  the  prisoner  that  the  forged  instru- 
ment was  neither  a  warrant  nor  an  order,  but  only  a 
request  for  goods ;  and  that  in  order  to  satisfy  the  indict- 
ment, it  must  be  a  warrant  and  an  order  as  well  as  a  re- 
quest.    Reg.  V.  WilliamSy  2  C.  &  K.  51,  was  referred  to. 

The  prisoner  was  convicted  on  the  counts  for  uttering, 
and  the  following  questions  were  reserved  for  the  judg- 
ment of  this  Court : — 

First.  Whether  the  forged  paper  was  a  warrant  and 
an  order,  as  well  as  a  request  ? 

Secondly.  If  not,  whether  the  indictment  was  sup- 
ported? 

On  the  27th  April,  A.  d.  1850,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Parke  B.,  Alderson  B., 
Cresswell  J.,  and  Erle  J. 

Mac  Intyre  for  the  prisoner,  cited  R.  v.  Williams ,  2  C. 
&;  K.  51 ;  R.  v.  Gravotkery  5  C.  &  P.  316 ;  R.  v.  Oilchriat, 
C.  &  M.  224 ;  S.  C.2  Moo.  C.  C.  233 ;  R.  v.  Newton,  2 
Moo.  C.  C.  59 ;  and  contended  that  the  instrument  must 
be  proved  to  be  a  warrant,  order,  and  request,  otherwise 
there  would  be  a  variance :  that  it  was  clearly  not  an 
order  because  Sevan  was  not  bound  to  obey  it,  and  it 
should  therefore  have  been  laid  as  a  request ;  but  being 
laid  as  an  instrument,  which  like  a  banker's  cheque  com- 
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prised  all  three  qualities  *of  warrant,  order,  and  r^ao 
request,  all  three  must  be  proved.  *■ 

Pabke  B.  If  it  had  been  laid  as  one  warrant,  one 
order,  one  request,  there  would  be  no  difficulty  in  the 
case ;  the  prosecutor  would  have  been  put  to  his  election. 
But  you  say  that  it  is  matter  of  description,  and  must 
therefore  be  proved  as  laid.  We  should  see  the  indict- 
ment. 

Lord  Campbell  C.  J.  Was  it  not  averred  that  he 
forged  the  following  instrument,  to  wit,  a  warrant,  order, 
and  request,  which  instrument  was  then  set  out  accord- 
ing to  its  tenor? 

Mac  Intyre.  The  indictment  alleged  it  to  be  a  certain 
warrant,  order,  and  request  in  the  words  and  figures 
following. 

Parke  B.  The  question  may  be  very  difficult  if  the 
indictment  sets  out  the  instrument  from  what  it  would 
be  if  it  merely  described  it  in  the  terms  of  the  statute. 
In  the  former  case  the  matter  which  it  is  contended  is 
descriptive  may  be  mere  surplusage,  for  when  the  instru- 
ment is  set  out  on  the  record  the  Court  are  enabled  to 
detennine  its  character,  and  so  a  description  is  needless. 

Cur,  adv.  vult 

On  the  20th  of  December ^  A.  D.  1850,  Pollock  C.  B. 
(Maule  J.,  Cresswell  J.,  V.  Williams  J.,  and  Tal- 
TOURD  J.,  being  present)  gave  the  following  judgment. 

This  case  has  stood  over  in  order  to  enable  the  Court 
to  see  a  copy  of  the  indictment.  The  Judges  find  that 
the  instrument  was  set  out  in  hcec  verba,  and  therefore 
the  only  ground  of  doubt  being  removed,  the  conviction 
must  be  affirmed,  (a) 

(a)  The  principle  of  this  decision  seems  to  be,  that  whern  an  instrament  is 
described  in  an  indictment  bj  seyeral  designations,  and  then  set  oat  according 
to  its  tenor,  either  with  or  without  a  yidelicet,  the  Coort  will  treat  as  surplusage 
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*  64]  *  Copy  of  Indietment. 

Chethire,  (to  wit). — ^The  jurors  for  our  lady  the  Qaeen  upon  their  oath  present 
that  David  WUlianu^  late  of  the  township  of  Dukinfidd,  in  the  countj  of  Chester^ 
labourer,  on  the  twentj-second  day  of  December^  in  the  thirteenth  year  of  the 
reign  of  our  Sovereign  Lady  Vicioriay  at  the  township  aforesaid,  in  the  county 
aforesaid,  feloniously  did  forge  a  certain  warrant,  order,  and  request,  for  the 
delivery  of  goods,  which  said  forged  warrant,  order,  and  request  is  in  the  words, 
letters,  and  figures  following,  that  is  to  say, 

"  Sidney  Street,  22nd  Dec,  1850. 
Mr.  Beoan^ — S.  Pleas  to  sen  by  bearer  a  quantity  of  basket  nails  a  clasp 

for  B.  Lloyd." 

with  intent  to  defraud  one  Samuel  Bevan^  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her  Crown 
and  dignity. 

Second  county  for  offering,  uttering,  disposing  of,  and  putting  off  a  certain  other 
forged  warrant,  order  and  request  for  the  delivery  of  goods  which  said  last  men- 
tioned forged  warrant,  order,  and  request  is  in  the  words,  letters,  and  figures 
following,  that  is  to  say — (setting  it  out  as  above.) 

Third  county  for  forging  a  certain  other  warrant,  order,  and  request  for  the 
delivery  of  goods,  with  intent,  &c. 

Fourth  count,  for  offering,  &c.,  a  certain  other  forged  warrant,  order,  and  re- 
quest, as  in  count  3. 

(Fifth,  sixth,  seventh  and  eighth  counts  corresponding  to  the  above.) 


*65]  *THE  QUEEN  v.  EDWARD  AMOS. 

A  building  twenty-four  feet  square,  with  wooden  sides,  glass  windows,  slated  roof, 
and  commonly  called  the  workshop ;  used  as  a  storehouse  for  seasoned  timber, 
as  a  place  for  the  deposit  of  tools,  and  for  the  working  up  of  timber  may  be  de- 
scribed as  a  "  shed,"  in  an  indictment  under  stat.  7  A  8  Viet,  c.  62,  s.  1. 

The  prisoner  was  tried  before  Mr.  Justice  Talfourd, 

such  of  the  designations  as  seem  to  be  misdescriptions,  and  treat  as  material 
only  such  designations  as  the  tenor  of  the  indictment  shews  to  be  really  appli- 
cable. And  where  the  indictment  is  so  drawn  as  to  enable  the  Court  to  treat  as 
material  only  the  tenor  of  the  instrument  itself,  aU  the  descriptive  averments  may 
be  treated  as  surplusage.  The  principal  case  seems  reconcileable  with  R,  v. 
Newton,  2  Moo.  C.  C.  69,  but  to  overrule  R.  v.  WHUame,  2  C.  &  K.  61 ;  Vide  Brii- 
tow  V.  Wright^  Dougl.  66  ]  S.  C.  Smith's  Leading  Cases,  2nd  ed.  p.  232. 
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at  the  January  sessions^  1851,  of  the  Central  Criminal 
Court,  for  arson. 

The  building,  which  he  was  charged  with  burning, 
was  described  in  one  count  of  the  indictment  as  "  a  ware- 
house"— ^in  a  second  as  ^^  an  office" — ^in  a  third  as  "  a  shop 
— ^in  a  fourth  as  "  a  shed" — and  in  a  fifth  as  ^'  a  building 
used  for  carrying  on  a  certain  trade,  that  is  to  say,  the 
trade  of  a  builder." 

The  building  destroyed  by  fire  stood  on  premises  at 
Claphcmiy  belonging  to  a  gentleman  who  had  been  in  the 
army,  and  was  styled  "  Captain  Hoes"  Possessing  con- 
siderable fireehold  estate  there,  he  employed  his  capital  in 
building  houses  thereupon,  of  which  fix)m  twenty  to  thirty 
were  in  the  course  of  erection,  himself  providing  the  ma- 
terials and  superintending  the  work,  which  was  performed 
by  persons  sometimes  under  contracts  with  him,  and 
sL^mes  directly  employed  by  him ;  but  always  with 
his  own  materials.  His  object  was  to  let  the  premises  or 
sell  and  convey  them  as  he  could  find  purchasers. 

The  building  was  erected  by  him  four  or  five  years  ago 
for  the  convenience  of  the  works.  It  was  twenty-four  or 
twenty-five  feet  square,  its  sides  of  wood,  with  glass  win- 
dows, its  roof  slated,  and  it  was  commonly  called  "  the 
workshop."  It  was  used  as  a  storehouse  for  seasoned 
timber,  as  a  place  of  deposit  for  tools,  and  a  place  where 
timber  was  worked  up  into  proper  forms  and  prepared 
for  use. 

At  the  time  of  the  fire,  this  building  contained  timber 
^prepared  for  use,  which  being  burnt  with  it,  made      r-^^^^ 
the  owner's  loss  amount  to  more  than  a  thousand      ^ 
pounds. 

On  the  part  of  the  prisoner,  it  was  contended  that  the 
building  destroyed  did  not  answer  either  of  the  descrip- 
tions of  "  warehouse,"  "  office,"  "  shop,"  or  "  shed,"  and 
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that  the  use  of  it  by  Captain  Boes  was  not  a  use  in  a  trade 
of  a  builder. 

The  jury  found  the  prisoner  guilty,  and,  in  answer  to 
a  question  put  to  them  by  the  learned  Judge,  found  that 
Captain  Ross  had  been  and  was  at  the  time  of  the  fire  in 
the  habit  of  employing  his  capital  in  the  building  of 
houses  on  his  own  land,  and  of  purchasing  and  working 
up  timber  and  other  materials  in  their  erection  for  his 
profit  and  gain,  and  that  the  building  destroyed  was,  at 
the  time  of  the  fire,  employed  by  him  for  such  purposes. 

The  learned  Judge  respited  the  judgment,  and  reserv- 
ed the  question,  whether  the  building  destroyed  answered 
the  description  in  either  count  of  the  indictment. 

On  Saturday^  18th  January^  A.  D.  1851,  this  case  was 
argued  before  Jervis  C.  J.,  Patteson  J.,  Cresswell  J., 
Erle  J.,  and  Martin  B. 

Palling  for  the  prisoner. 

The  special  facts  found  by  the  jury  after  the  verdict  of 
guilty  must  be  excluded  from  consideration.  They  are 
in  the  nature  of  a  special  verdict,  delivered  subsequently 
to  a  general  verdict  of  guilty. 

Erle  J. — I  take  a  verdict  not  to  be  complete  till  it  has 
been  accepted  as  a  verdict  by  the  Judge. 

Jervis  C.  J. — The  Court  cannot  reject  that  part  of  the 
case ;  we  must  deal  with  it  in  the  shape  in  which  it  is 
submitted  to  us. 

Palling.    It  does  not  appear  fi:om  the  case  that  Cap- 

*671  ***'"^*  ^^^^**  carried  on  the  trade  of  a  builder  within 
the  meaning  of  the  stat.  7  Wm.  4  &  1  VicL  c.  89, 
s.  3. 

Martin  B.  referred  to  Stuart  v.  Slxyper^  4  Exch.  700. 

Palling.  That  case  goes  further  than  the  present ;  for 
Staart  had  both  bought  and  sold,  and  yet  he  was  held 
not  to  be  a  builder.   The  act  of  Parliament  contemplated 
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the  case  of  manufactories  or  warehouses  for  merchandise^ 
not  mere  private  places  of  deposit. 

Erle  J. — Do  you  go  the  length  of  saying  that  the 
L^slature  intended  to  leave  the  property  of  persons 
who  are  not  within  the  Bankrupt  Laws  unprotected? 

Pulling.  The  building  is  not  a  "  warehouse."  It  has 
been  held  that  warehouses  do  not  mean  mere  repositories 
for  goods^  but  places  where  traders  keep  their  goods  for 
sale,  in  the  nature  of  shops.  B.  v.  Godfrey,  1  Leach,  C. 
C.  3rd  ed.  135.    jB.  v.  Mil,  2  M.  &  R.  458. 

Jervis  C.  J. — What  do  you  say  about  the  word 
"shedr 

Pulling.  That  word  is  only  used  in  stat.  7  &  8  Vict. 
c.  62,  8.  1,  and  must  be  taken  in  connection  with  the 
other  buildings  there  specified,  namely,  farm-buildings, 
which  the  building  in  question  is  not.  Besides,  a  shed 
is  essentially  a  building  different  in  structure  fix)m  the 
one  in  question.  jB.  v.  Munson,  2  Cox,  C.  C.  186.  Nor 
is  it  a  shop.    jB.  v.  SandetSy  9  C.  &  P.  79. 

Qardcy  for  the  Crown,  was  not  called  upon. 

Jervis  C.  J. — We  need  not  determine  whether  the 
building  in  question  answers  the  description  of  it  given 
in  each  and  all  of  the  counts  in  the  indictment.  If  it 
come  within  any  one  of  them  it  is  sufficient.  I  think 
that  it  comes  within  the  meaning  of  the  term  "  shed"  in 
stat.  7  &  8  Vict.  c.  62,  s.  1.  The  second  section  of  that 
statute  relates  to  farm  produce,  but  the  first  section  evi- 
dently comprises  buildings  other  than  farm  buildings ; 
and,  in  my  opinion,  comprehends  the  building  in  ques- 
tion. 

♦Patteson  J. — This  is  certainly  a  shed.     It  is     -^  -. 
a  temporary  building;  it  has  a  covering,  and     ^ 
whether  it  be  slight  or  no  is  matter  of  opinion.     I  am 
inclined  to  think  it  is  a  building  used  in  carrying  on 
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trade,  within  stat.  7  Wm.  4  &  1  Vict.  c.  89,  s.  3,  but  that 
it  is  unnecessary  here  to  determine. 

Cresswell  J. — The  stat.  7  &  8  Vict.  c.  62,  s.  1,  does 
not  say  "  shed,  or  fold,  or  any  other  farm-building,"  but 
^^shed,  or  fold,  or  any  farm-building;"  thereby  shewing 
that  the  shed  need  not  be  used  for  farming  purposes.  I 
think  this  is  a  shed  within  the  meaning  of  the  statute. 

Erle  J. — I  think  that  this  is  at  all  events  a  shed;  and 
am  disposed  to  hold  that  it  falls  within  some  of  the  other 
descriptions  given  to  it  in  the  indictment;  but  we  need 
not  consider  that  here. 

Martin  B.  concurred. 


R.  V.  MORTIMER  KEALEY. 

A.  was  indicted  for  a  common  law  misdemeanor  in  unlawfully  attempting  bj 
false  pretences  made  to  "  B.  and  Othersj"  unlawfully  to  obtain  goods  the  pro- 
perty of  the  said  B.  and  others,  with  intent  thereby  to  cheat  the  said  B.  and 
others  of  the  same. 

It  was  proved  that  B.  was  one  of  a  firm,  and  that  the  pretences  were  made  to  B. 
alone  J  though  with  intent  to  defraud  the  firm. 

Jleldj  (1).  That  the  words  and  others  in  the  averment  of  the  pretences  need  not 
be  taken  to  mean  B,  and  his  partners,  since  such  a  construction  would  make 
the  indictment  bad  in  arrest  of  judgment.(a) 

(2).  That  those  words  were  suplusage,  and  might  be  rejected,  and  that  therefore 
there  was  no  variance. 

SemhUjper  Jebvis  0.  J.  If  the  words  "-0.  and  others,"  were  construed  to  mean 
B.  and  others  not  partners,  proof  of  pretences  to  B.  alone  would  be  sufficient. 

SembUj  per  Eblb  J.,  that  on  such  a  construction  being  adopted,  evidence  of  pre- 
tences to  any  others  but  B.  would  be  irrelevant,  and  therefore  inadmissible. 

SiimbUj  per  Martin  B.,  that  if  the  words  "  B.  and  others"  were  construed  to  mean 
the  firm,  the  proof  as  given  was  correct,  and  the  objection  of  variance  ground- 
less. 

At  a  General  Session  of  gaol  delivery,  holden  for  the 
jurisdiction  of  the  Central  Criminal  Court,  on 
*Mondayy  the  tenth  day  of  June,  in  the  year  of 

(a)  Qtuere,  whether  it  would  not  be  cured  by  verdict? 


*69] 
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our  Lord  1850,  Mortimer  Kealey  was  tried  before  Russell 
Qumey,  Esq.  Q.  C,  upon  an  indictment  charging  him 
wiHi  the  common  law  misdemeanor  of  attempting  to  ob- 
tain goods  by  false  pretences,  and  to  defraud  the  owners 
thereof  contrary  to  the  statute. 

The  indictment  charged  that  the  defendant  made  the 
pretences  set  forth  in  the  indictment  to  John  Baggally 
and  Others  with  intent  to  obtain  and  defraud  them  of 
the  goods  in  question,  their  property. 

John  Baggally  and  Others  were  partners  in  trade,  and 
it  appeared  in  evidence  that  the  defendant,  in  fact,  made 
those  pretences  to  John  Baggally^  one  of  that  firm,  but 
that  Mr.  Baggally  refused  to  part  with  the  goods  sought 
to  be  obtained  in  consequence  of  information  regarding 
the  defendant  received  from  another  person.  It  also  ap- 
peared that  none  of  Mr.  BaggdUys  partners  were  present 
when  the  pretences  were  made,  and  there  was  no  evi- 
dence of  the  false  pretences  having  ever  reached  the 
ears  of  any  one  of  them. 

It  was  objected  on  the  trial,  that  the  proof  did  not 
support  the  averment  in  the  indictment  of  the  pretences 
having  been  made  to  John  Baggally  and  Others,  that  the 
variance  was  fatal,  and  the  prisoner  entitled  to  his  ac- 
quittal. 

The  learned  Judge  overruled  the  objection,  and  the 
defendant  was  convicted. 

Judgment  was  postponed,  and  the  above  case  reserved 
for  the  opinion  of  this  Court.  The  defendant  was  com- 
mitted to  the  custody  of  the  keeper  of  Newgate,  until  the 
next  session,  imless  he  previously  entered  into  recogni- 
zances, himself  in  200Z.  and  one  surety  in  200Z.,  or  two 
sureties  in  lOOZ.  for  his  appearance  at  the  said  next  ses- 
sion to  receive  judgment. 
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*70]  *(Cbpy  of  Indictment) 

Central  Onminal  Court,  (to  wit). — ^The  jurors  for  our  lady  the  Queen, 
upon  their  oath  present  that  Mortimer  KedUy,  late  of  the  parish  of  St. 
Mary  the  Virginy  Aldermanhurtfy  in  the  city  of  London,  labourer,  being 
an  evil  disposed  person  and  in  needy  circumstances,  and  seeking  to  get 
his  living  by  fraudulent  and  dishonest  practices,  did  on  the  tenth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty, 
with  force  and  arms  at  the  parish  aforesaid,  in  the  city  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully, 
fraudulently,  and  deceitfully  falsely  pretend  to  «7bAn^a^^a%  and  Others, 
that  he  was  a  member  of  a  certain  firm  carrying  on  business  in  Galway, 
in  Ireland,  by  and  under  the  name,  style,  and  firm  of  '^  Kealey  and 
Company, ^^  that  the  said  last  mentioned  firm  of  ''  Kealey  and  Compa- 
ny^' was  then  in  solvent  circumstances,  and  had  then,  to  wit,  on  the 
tenth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty,  a  balance  in  its  favour  of  two  thousand  pounds :  by  means  of 
which  said  false  pretences  the  said  Mortimer  Kealey  did  then  and  there 
unlawfully  attempt  and  endeavour  unlawfully  to  obtain  from  the  said 
John  BagyaUy  and  Others,  one  thousand  yards  of  silk,  one  thousand  dozen 
pairs  of  gloves,  one  thousand  yards  of  ribbon,  and  one  thousand  grosses 
of  buttons  of  great  value,  to  wit,  of  the  value  of  eighty  pounds  then 
and  there  respectively  being  the  property  of  the  said  John  BaggaUy 
and  Others,  with  intent  then  and  there  to  cheat  and  defraud  them  the 
said  John  BaggaUy  and  Others  of  the  same.  Whereas,  in  truth  and 
in  fact,  the  firm  of  Kealey  and  Company,  of  which  the  said  Mortimer 
Kealey  was  a  member  as  aforesaid,  was  not  then  in  solvent  circumstances. 
And  whereas,  in  truth  and  in  fact,  the  said  firm  of  Kealey  and  Com- 
pany had  not  at  the  time  the  said  Mortimer  Kealey  so  falsely  pretended 
as  aforesaid  a  balance  in  their  favour  of  two  thousand  pounds  as  the  said 
Mortimer  Kealey  well  knew,  to  the  great  damage  of  the  said  John  Bag- 
gaily  and  Others,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen  her  Crown  and 
dignity. 

On  Saturday^  18th  January^  A.  D.  1851^  this  case  was 
argued  before  Jervis  C.  J.,  Patteson  J.,  Creesswell  J., 
Erle  J.,  and  Martin  B. 

Parry  for  the  prisoner. 
^y^^  -        *There  is  a  fatal  variance  between  the  pre- 
-'    tences  laid  and  those  proved.     The  pretences  laid 
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were  to  Baggally  and  Othera,  those  proved  were  to  Bag- 
gaUy  alone.  First,  the  allegation  of  the  pretences  is  mate- 
rial,  and  should  be  laid  according  to  the  fact.  Secondly, 
even  if  not  material^  it  should  be  proved  as  laid.  On 
the  first  pointy  the  object  of  stating  the  pretences  in  the 
indictment^  is  to  give  notice  to  the  prisoner  of  the  charge 
preferred  against  him.  The  evidence  showed  that  the 
prisoner  made  the  pretences  to  Baggally  alone,  and  that 
Baggally  knowing  something  of  him  would  not  trust 
him ;  the  false  pretences  were  not  made  in  the  presence 
or  hearing  of  any  of  the  other  partners. 

Patteson  J. — The  indictment  alleges  the  intent  cor- 
rectly. By  stat.  7  Geo.  4,  c.  64,  s.  14,  the  firm  may  be 
described  Baggally  and  Others. 

Jebvis  C.  J. — That  statute  does  not  apply  to  the  alle- 
gation of  the  pretences.  The  indictment  states  the  pre- 
tences to  have  been  made  to  Baggally  and  Others,  not  to 
Baggally  and  the  other  partners ;  and  it  is  not  stated  in 
the  case  that  other  persons,  not  partners,  were  not  pre- 
sent, when  the  pretences  were  made.  So  the  only  ques- 
tion is,  whether,  if  the  attempt  proved  was  to  get  the 
goods  of  the  firm,  pretences  made  to  Baggally,  in  the 
presence  of  strangers  would  not  be  suflBcient. 

Martin  B. — How  would  it  be,  if  the  pretences  had 
been  made  to  the  clerk  ? 

Parry.     That  would  be  sufficient,  if  so  laid. 

Jervis  C.  J. — The  case  does  not  convey  quite  an  accu- 
rate notion  of  the  indictment.  It  would  seem  from  the 
case,  that  the  pretences  were  stated  in  the  indictment  to 
have  been  made  to  Baggally  and  the  other  partners ;  but 
the  indictment  does  not  necessarily  mean  that. 

*Erle  J. — ^Your  objection  is  in  substance,  that 
the  indictment  charges  the  pretences  to  have  been    ^ 
made  to  John  Styles,  and  the  evidence  proves  them  to 
have  been  made  to  John  Nohes. 
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Patteson  J. — Why  should  not  the  words  "  and  others'* 
in  the  allegation  of  the  pretences  be  struck  out? 

Cresswell  J. — Suppose  the  indictment  alleged  the 
false  pretences  to  be  made  to  A.  B.  dk  (7.,  with  intent  to 
defraud  i).,  that  would  not  necessarily  mean  that  the 
pretences  were  made  to  all  the  three  jointly.  Proof  of 
a  false  pretence  to  any  one  would  be  sufficient. 

Jervis  C.  J. — The  whole  of  a  false  pretence  need  not 
be  proved. 

Martin  B. — Suppose  an  averment  in  a  declaration 
that  an  application  was  made  to  A.  &  B.,  partners,  to 
purchase  goods,  and  proof  of  an  application  to  A.  alone, 
would  not  that  be  sufficient  ?  Then,  suppose  that  the 
averment  in  the  indictment  respecting  the  false  pretences 
be  taken  to  mean,  that  they  were  made  to  Baggally  and 
the  partners,  would  the  proof  here  given  constitute  a 
variance  ?  For  the  question  of  variance  is  all  that  we 
have  to  consider. 

Patteson  J. — Suppose  the  pretences  laid  to  have  been 
made  to  Baggally  and  Others,  and  the  word  "others"  to 
have  been  omitted  in  the  subsequent  part  of  the  indict- 
ment, would  not  proof  of  a  pretence  to  B.  alone  be  suf- 
ficient? 

Jervis  C.  J. — Suppose  pretences  laid  to  have  been 
made  to  -A.  JB.  cfe  (7.,  and  JB.  &  G.  called  as  witnesses  and 
to  prove  that  they  did  not  hear  any  pretences  made, 
would  the  case  fail  ? 

Erle  J. — Is  there  such  a  thing  as  a  joint  false  pre- 
tence ?  If  three  persons  are  present,  must  they  not  each 
deal  with  the  pretence  severally,  each  *applying 
J  to  it  his  own  individual  faculties  ?  Can  there  be 
a  concerted  hearing  of  a  false  pretence  as  there  may  be 
a  concerted  making  of  a  false  pretence  ? 

Cresswell  J. — Suppose  a  firm  trading  under  the  name 
of  John  Thompson,  without  any  addition ;  John  Thompao^i 
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is  one  of  the  partners ;  a  letter  is  addressed  to  him  with 
the  intent  of  defraudmg  the  firm ;  could  it  not  be  laid  an 
addressed  to  John  Thompson  and  offiers  ? 

Mabtin  B. — Suppose  a  letter  addressed  to  Messrs. 
Childf  and  no  person  of  the  name  of  Child  in  the  firm  ; 
one  of  the  partners  opens  it,  and  he  alone  sees  it ;  could 
you  not  lay  it  as  addressed  to  the  firm  ? 

Panrry.  No :  It  should  be  laid  according  to  the  actual 
facts ;  and  if  necessary  it  should  be  explained  by  suit- 
able averments. 

Cresswell  J. — As  to  the  notice  to  the  prisoner,  he  can- 
not be  held  to  have  been  misled  by  the  word  "  others," 
even  if  it  were  proved  that  the  pretences  were  made  to 
Baggally  alone. 

Boirry.  Suppose  the  indictment  set  out  the  names  of 
the  other  partners  as  well,  and  .the  prisoner  knew  that 
the  pretences  were  not  actually  made  to  any  of  the  others, 
would  you  hold  that  proof  of  a  pretence  to  one  alone  was 
enough  ? 

Cresswell  J. — Yes. 

Jebvis  C.  J. — In  a  declaration  in  slander,  an  averment 
that  the  words  were  spoken  in  the  presence  and  hearing 
of  divers  subjects  of  our  lady  the  Queen  need  not  be 
proved  as  laid,  (a) 

Patteson  J. — If  Baggally  and  Others  be  taken  in  the 
allegation  of  the  pretences  to  mean  the  firm,  then  the  in- 
dictment is  bad  in  arrest  of  judgment ;  for  the  stat.  7 
*(7eo.  4,  c.  64,  s.  14,  does  not  authorize  that  mode  ...  ^ . 
of  description  in  that  part  of  the  indictment.  We  ■- 
may  therefore  take  it  to  mean  Baggally  and  the  other 
persons,  not  partners. 

Ihrry  then  proposed  to  move  in  arrest  of  judgment ; 
but  on  referring  to  the  stat.  11  &  12  Yict.  c.  78,  found 

(a)  If  words  are  laid  to  be  spoken  before  A,  and  others,  it  is  sufficient  to  prove 
them  spoken  in  the  presence  of  others  onlj.    Bull.  N.  P.  6. 


80  2  DENISON'S  CROWN  CASKS. 

that  such  a  course  was  not  open  to  him  before  this 
Courts  as  the  case  only  reserved  the  point  as  to  the 
variance. 

(In  the  course  of  the  argument,  Masters  v.  Barrets^  2 
C.  &  K.  715;  BrisUyw  v.  Wrighi,  Douglas,  665;  S.  (7.,  1 
Smith's  Leading  cases,  2nd  edit.  324,  &c. ;  R.  v.  Maaon^ 
2  T.  R.  581 ;  R.  v.  Rrrott,  2  M.  &  S.  379 ;  R.  v.  Lkmglas, 
1  Campb.  212;  R.  v.  PleatoWy  1  Campb.  494,  were 
cited.) 

No  Counsel  appeared  on  behalf  of  the  Crown. 

Jervis  C.  J. — I  am  of  opinion  that  this  conviction  was 
right.  The  averment  of  the  pretences  may  be  viewed  in 
three  ways.  The  words  ^^  Baggally  and  Others''  may 
either  mean  ^^  Baggally  and  the  rest  of  the  firm,"  in 
which  case  we  should  have  to  consider  whether  a  pre- 
tence made  to  one  partner  alone  may  be  laid  as  made  to 
the  whole  firm ;  or  they  may  mean  Baggally  and  other 
persons,  not  belonging  to  the  firm,  in  which  case  I  think 
proof  of  a  pretence  to  Baggally  alone  would  be  sufficient; 
or,  which  is,  I  think,  the  correct  view,  the  words  "  and 
others"  may  be  rejected  as  surplusage,  and  the  objection 
of  variance  thereby  removed. 

Patteson  J. — I  concur.  I  think  we  cannot  take  the 
words  "  and  others"  to  mean  "  the  other  partners ;"  they 
have  therefore  no  definite  meaning  at  all,  and  must  be 
rejected  as  surplusage. 

Cresswell  J.,  concurred. 

Erle  J. — I  think  that  the  allegation  of  a  pretence  to 

Baggally  and  Others  only  admitted  proof  of  *a 

-■     pretence   to  Baggally  alone;    it  would  perhaps 

have  been  different  if  the  pretence  had  been  laid  as  made 

to  two  persons,  A.  &  B.  by  name ;  proof  of  a  distinct 

several  pretence  to  each  might  then  have  been  required. 

Martin  B. — I  think  that  the  pretence  as  laid  means  a 
pretence  to  the  firm,  and  was  correctly  proved. 
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REOINA  V.  FREDERICK  AUGUSTUS  DAWSON. 

The  following  forged  docament  was  held  to  be  both  a  warrant  and  an  order 

within  Stat.  11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  3.     "Mr.  Lowcj  London,    Bought  of 

i  C  DawwoH,  English  and  foreign  fruit  merchant  and  potato  salesman,  two 

i  bushels  of  apples,  9«.  Xoy.  9.    Sir,  I  hope  jou  will  excuse  me  sending  for  such 

i  trifle,  but  I  have  received  a  lawyer's  letter  this  morning,  and  unless  I  can 

make  up  a  certain  amount  by  one  o'clock  there  will  be  an  action  commenced 

against  me,  and  I  am  obliged  to  hunt  after  eyeiy  shilling.    Tours,  &c.    F 

DawsonJ' 

At  the  Session  of  Gaol  Delivery,  holden  for  the  juris- 
diction of  the  Central  Criminal  Court,  in  November,  1850, 
Frederick  Augustus  Dawaon  was  tried  before  Mr.  Baron 
3fABTiN,  upon  an  indictment  founded  on  the  stat.  11  Qeo. 
4  &  1  Wm.  4,  c.  66,  s.  3,  charging  him  with  forging  and 
uttering  the  document  hereinafter  set  forth,  (and  which 
was  described  in  some  counts  as  an  order,  and  in  others 
as  a  warrant  for  the  pajnnent  of  nine  shillings)  with  in- 
tent to  defraud  John  Lowe.  The  forged  document  was  in 
the  following  form : — 

Ixmdon. 
Mr.  Lowej 

Bought  of  C.  Dawson,  English  and  for- 
eign fruit  merchant  and  potato  salesman. 
Nov,  9th.      2  bushells  of  apples    .    .    9^. 

I  hope  you  will  excuse  me  sending  for  such  ^ 
trifle,  but  I  have  received  a  lawyer's  letter  this;  morning, 
and  unless  I  can  make  up  a  certain  amount  by  one 
o'clock  there  will  be  an  action  commenced  against  me, 
and  I  am  obliged  to  hunt  after  every  shilling. 

Yours,  &c. 

F.  Dawson. 

It  appeared  upon  the  trial,  that  Mr.  John  Lowe^  to 

whom  the  document  was  directed,  was  indebted  to  Mrs. 
Vol.  n.- 
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Frances  Dawson,  by  whom  it  purported  to  be  signed,  and 
who  carried  on  business,  in  the  name  oS  G.  Tkauosmh,  in 
the  sum  of  nine  shillings  for  two  bushels  of  apples — that 
the  document  was  forged  and  uttered  by  the  prisoner  to 
Mr.  Lfme  qb  a  genuine  instrument  coming  from  Mrs. 
Dawson,  with  the  intention  of  fraudulently  obtaining 
from  Mr.  Lowe  the  said  sum  of  nine  shillings. 

The  facts  necessary  to  establish  the  case  were  clear, 
but  it  was  objected  on  the  part  of  the  defendant  that  the 
document  was  neither  an  order  or  a  warrant  within  the 
meaning  of  the  abpve  section  of  the  said  statute. 

The  learned  Judge  directed  the  jury  to  consider 
whether  the  prisoner  was  guilty  of  forging  and  uttering 
the  document  with  the  frai^dulenl;  intention  of  obtaining 
from  Mr.  Lotoe  the  sum  of  nine  shillings,  and  appropri- 
ating it  to  himself. 

The  jury  thereupon  found  the  prisoner  Guilty, 

But  doubting  whether  such  document  was  an  order  or 
a  warrant  within  the  above  section  the  learned  Judge 
respited  judgment,  and  remanded  the  prisoner  to  the 
geiol  of  NewgoJte,  in  order  to  take  th^  opinion  of  this  Court 
^,-«.-|  on  the  question  whether,  under  the  *circumstances 
the  above  document  was  such  an  order  or  warrant. 

On.  Saturday,  ISth  January,  A.  D.  1851,  this  case  was 
argued  before  Jervis  C.  J.,  Patteson  J.,  Cresswell  J., 
Erle  J.,  and  Martin  B. 

mbton  for  the  prisoner. 

The  instrument  is  neither  a  warrant  nor  an  order^  but 
a  mere  request.  The  ca^es  shew  that  an  order  is  a  re- 
quisition by  a  party  who  has  a  right  to  command  to  a 
party  who  is  bound  to  obey,  as  a  cheque  upon  a  banker 
with  whom  the  drawer  has  an  account. 

Cresswell  J. — The  doctrine  that  a  cheque  is  not  an 
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order  unless  there  are  funds  in  the  hands  of  the  drawee, 
has  been  long  overruled,  (a) 

Patteson  J. — If  this  had  been  a  genuine  instrument, 
would  it  not  hove  authorized  Mr.  Lowe  to  pay  the 
money? 

Erle  J. — Suppose  an  action  for  goods  sold  and  deli- 
vered brought  against  Mr.  Lowe  by  Mr.  Dawaony  plea 
payment;  evidence  that  the  payment  had  been  made  on 
the  production  of  a  genuine  instrument  in  the  tenor  of 
the  instrument  set  out  in  the  indictment :  would  not  the 
plea  be  proved  ? 

Ribton  referred  to  jB.  v.  Viviany  1  Den.  C.  C.  35 ;  S. 
C.y  1  C.  &  K.  721 J  the  expressions  of  Alderson  B.  in 
R.  V.  niidgey  1  Den.  C.  C-  404,(5)  oad  R.  v.  Thorny  2 
Moo.  C.  C.  212. 

No  Counsel  appeared  on  behalf  of  the  Crown. 

*  Jervis  C.  J.    I  think  if  this  had  been  a  genuine     -^^ 
document,  and  payment  had  been  made  on  its     ^ 
production,  proof  of  those  facts  would  have  been  a  good 
defence  to  an  action.     The  document  must  therefore  be 
held  to  be  a  warrant.     I  am  strongly  inclined  to  think 
that  it  is  also  an  order. 

Cresswell  J. — I  should  be  sorry  to  raise  a  doubt  as  to 
its  being  both  a  warrant  and  an  order. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 

(a)  See  R,  r.  Jackion,  3  Campb.  3*70 ;  R,  y.  Locketj  1  Leach,  G.  G.  63 ;  8.  G.,  2 
East,  PL  c.  19,  B.  38 ;  Clinch**  case,  Ibid.  s.  37 ;  Carter's  case,  1  Den.  G.  G.  67, 
per  PjiBKX  B. ;  R,  y.  Ftinait,  1  G.  ft  K.  721 ;  per  Golkbidob  J.,  as  to  a  warrant. 

(b)  The  Jndgmeiit  in  that^  caM  she'vrd  that  fiottie  of  those  expressions  need 
qnaUficatiofi. 
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REGINA  V.  PATRICK  WELCH. 

The  indictment  charged  A.  with  haying  "uttered  and  put  off''  false  coin. 

Held  proTed,  although  the  coin  was  refused  by  the  party  to  whom  it  was  offered. 

The  prisoner  was  convicted  at  the  Quarter  Sessions  of 
the  Peace  for  the  North  Riding  of  Yorkshire^  on  the  31st 
o(  Decemher^  1850,  and  the  following  case  was  stated  for 
the  consideration  of  the  Judges. 

The  indictment  charged  the  prisoner  with  having 
"  uttered  and  put  off,"  but  not  with  having  "  tendered" 
to  one  Benjamm  Dunning^  a  counterfeit  shilling. 

The  evidence  proved  that  the  prisoner  went  into  the 
shop  of  Dunnmg,  and  asked  to  purchase  some  coffee  and 
sugar,  and  in  pajnnent  of  the  same  he  put  down  on  Dun- 
ning^a  shop  counter  the  counterfeit  shilling  in  question, 
when  Dv/aning  took  it  up  and  said  to  the  prisoner  that 
the  shilling  was  a  bad  one.  The  prisoner  then  left  Dwi- 
nin^s  shop,  leaving  the  shilling ;  but  without  the  coffee 
and  sugar.  The  prisoner  was  found  guilty  and  sen- 
tenced to  be  imprisoned  and  kept  to  hard  labour  for  two 
^  -  *calendar  months;  but  execution  of  the  sentence 
J  of  hard  labour  was  respited  for  one  month.  The 
prisoner  remained  in  gaol  for  want  of  bail. 

The  question  for  this  Court  was  whether  the  charge 
of  having  "  uttered  and  put  off"  was  proved  by  the  above 
evidence  ? 


This  case  was  considered  on  18th  Jammry,  A.  n.  1851, 
by  Jervis  C.  J.,  Patteson  J.,  Cresswell  J.,  Erle  J.,  and 
Martin  B. 

Jervis  C.  J. — The  objection  seems  to  be  that  the  coin 
was  offered,  but  not  accepted ;  and  therefore  a  question 
is  raised  whether  the  terms  ^hittered  and  put  off"  are 
satisfied  by  the  evidence.     We  are  of  opinion  that  they 
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are.     It  has  often  been  decided  that  an  uttering  may  be 
proved  without  any  evidence  even  of  a  tender. 

Crbsswell  J.  referred  to  E.  v.  Sadfordy  1  Den.  C.  C. 
59. 

[The  staking  counterfeit  coin  at  a  gaining  table  as  good  money,  is  an  attempt 
to  utter  or  pass  the  same;  and  losing  it  at  play  is  a  passing  of  the  same  against 
law.     The  StaU  y.  Btderj  1  Breyard,  482.] 
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A  conspiracy  by  false  pretences  to  procure  an  infant  female  to  ha^re  illicit  carnal 
connection  with  a  man,  is  an  indictable  misdemeanor  at  common  law.(a) 

The  prisoners^  Mary  Ann  Mears  and  Amelia  Chalk, 
were  tried  at  the  Epiphany  Sessions  for  the  town  and 
county  of  the  town  of  Southamptoriy  held  on  the  7th  of 
January,  A.  D.  1851,  before  Edward  Smirke,  Esq.,  Re- 
corder, upon  the  following  indictment,  to  which  they 
pleaded  "  not  guilty." 

^Borough,  Town,  and  Comity  \      The  jurors   for     ^^^ 
of  the  Town  of  Southampton,  V  our  lady  the  Queen,      *■ 

to  wit.  J  upon  their  oath  and  affirm- 

ation, present  that  Mary  Ann  Mears,  late  of  the  parish 
of  St.  Mary^  in  the  town  and  coimty  of  the  town  afore- 
said, single  woman,  being  a  person  of  wicked  and  de- 
praved mind  and  disposition,  and  contriving  and  craftily 
and  deceitfully  intending  to  debauch  and  corrupt  the 
morals  of  one  Johanna  Carroll,  as  hereinafter  mentioned, 
and  to  seduce  her  into  an  infamous  and  wicked  course 
of  life,  heretofore  and  after  the  passing  of  a  certain  ax5t 
of  Parliament  for  the  better  preventing  the  heinous  of- 
fence of  procuring  the  defiling  of  women,  to  wit,  on  the 

(a)  &iniZ«.— The  above  note  is  equally  law,  if  the  words  "by  false  pretences" 
are  omitted. 
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fourteenth  day  of  Nocember^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty,  with  force  and  arms 
at  the  parish  aforesaid,  in  the  town  and  county  aforesaid, 
did  knowingly,  deceitfully,  and  unlawfully  attempt  and 
endeavour,  as  inuch  aa  in  her  lay,  to  procure  the  said 
Johanrwb  GarroU,  the  said  Jobanim  GarroU  being  then 
and  there  a  child  under  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of  fifteen  years,  an  orphan  and  a  servant 
out  of  place,  to  have  illicit,  carnal  connection  with  a  man, 
to  wit,  a  certain  man  whose  name  is  to  the  jurors  afore- 
said unk^0TVll,  by  then  and  tiiere  knowiiagly  and  unlaw- 
fully, falsely  and  firaudulently  pretending  and  representing 
to  the  said  Johanna  Chrroll  that  she  the  said  Mary  Ann 
Hears  was  the  friend  of  the  said  Johxinna  GarroU^  and 
Jmew  her  foither  and  mother,  and  that  if  she  the  said 
JblwLnna  Oarrdl  would  go  home  with  her  tibe  said  Mary 
Ann  ikarsj  she  the  said  Mary  Ann  Meara  would  keep 
her  untU  she  the  said  Jchanna  Carroll  could  get  a  place, 
and  that  she  the  said  Mary  Ann  Mears  would  herself  ixy 
all  she  could  to  get  her  a  place,  and  by  then  and  there 
under  such  false  and  fraudulent  pretences  and  represen- 
tations  taking  her  the  said  Johanna  Carrod  to  the 
J      *house  of  the  said  Mary  Ann  Mears^  and  keeping 
her  there  for  a  long  space  of  time,  and  soliciting  her  and 
trying  to  induce  her  then  and  there  to  have  illicit  carnal 
connection  with  the  said  man ;  whereas,  in  truth  and  in 
fact,  the  said  Mary  Ann  Mears^  was  not  the  friend  of  tlie 
said  Johanna  Carroll^  and  the  said  Mary  Ann  Msars  did 
not  intend  to  take  and  did  not  take  the  said  Jciuinna 
Oarroll  home  with  her  to  keep  the  said  Johanna  Carroll 
till  she  the  said  Johanna  Carroll  could  get  a  place,  or  till 
she  the  said  Mary  Ann  Mears  could  obtain  a  place  for 
her;  but  craftily  and  subtily  with  the  wicked  design  and 
purpose  by  the  said  false  and  fraudulent  pretences,  re- 
presentations, and  means  aforesaid,  to  procure  the  said 
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Johanna  Oarroil  to  hitve  cannectkm  with  a  man  aa  afore- 
said,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided^  and  t^adnst  the  peace  of  our  lady 
the  Queen,  her  Crown  imd  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  and  affirmor 
tikm  aforesaid,  do  further  present  that  Amelia  Chalky  late 
of  the  parish  aforesaid,  in  the  town  and  county  afore- 
said, labourer,  at  the  time  of  the  committing  of  the 
said  misdemeanor  by  the  said  Mary  Ann  Meara  as  afore- 
said, to  wit,  on  the  day  and  year  foresaid,  at  the  parish 
albresaid,  and  in  the  toWn  and  county  aforesaid,  the  said 
Mary  Ann  Hears  to  do  and  commit  the  said  misdemeanor 
wickedly,  knowingly,  and  imlawfuUy  did  aid,  abet,  and 
asedst,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  Crown  and  dignity 

And  the  jurors  afore^d,  upon  their  oath  and  affirmor 
tion  aforesaid,  do  fiirther  present  that  the  said  Mary  Ann 
Msara  and  Amelia  Chalk  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  with  force  and  arms  at  the  parish 
aforesaid,  in  the  town  and  county  *aforesaid,  wick-  p-^oo 
edly,  designedly,  and  unlawfully  did  attempt  and 
endeavout  by  false  pretences,  felse  representations,  and 
other  fraudulent  means  to  procure  the  said  Johanna  Gar- 
mil,  then  being  a  child  under  the  age  of  twenty-one  years 
to  wit,  of  the  age  of  fifteen  jrearS,  to  hare  illicit  carnal 
connection  with  a  man^  to  wit,  a  certain  man  whose  name 
is  to  the  jurors  aforesaid  unknown,  contrary  to  the  form 
of  the  statute  in  such  case  tnadiB  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  Crown  and  dignity. 

And  the  jurors  aforesaid,  upoil  their  oath  and  affirma- 
tion aforesaid  do  ftirther  present  that  the  said  Mary  Ann 
Mtdrs  and  the  said  Amelia  Chalk  afterwards^  to  wit,  on 
the  day  and  year  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  town  and  cdunty  aforesaid,  did 
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between  themselves  conspire,  combine,  confederate  and 
agree  together  wickedly,  knowingly,  and  designedly  to 
procure,  by  false  pretences,  false  representations,  and  other 
fraudulent  means  the  said  Johanna  (Jarrollj  then  being  a 
poor  child  under  the  age  of  twenty-one  years,  to  wit,  of 
the  age  of  fifteen  years,  to  have  illicit  carnal  connection 
with  a  man,  to  wit,  a  Qertain  man  whose  name  is  to  the 
jurors  aforesaid  unknown,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  Crown  and  dignity. 

The  following  was  the  case  proved  in  evidence  in  sup- 
port of  the  indictment,  so  far  as  is  material  to  the  ques- 
tions reserved. 

The  prosecutrix,  Johanna  GarroLly  a  girl  aged  fifteen, 
whose  father  and  mother  had  been  dead  for  two  years 
and  upwards,  had  been  put  out  to  service  by  the  Guar- 
dians of  the  Poor  within  the  town  and  coimty  of  the 
town  of  SoviJuimpton,  '  On  Monday  the  18^  of  Novemher 
^j.o-|  *last  she  left  her  last  place,  and  not  having  got 
another  she  applied  to  the  landlord  of  a  public- 
house  at  Samihamptcn  for  a  bed  for  that  night.  The  land- 
lord was  unknown  to  her  when  she  applied ;  the  prisoner 
Ghalk  was  present,  and  the  prisoner  Hears  joined  them 
shortly  afterwards.  The  landlord  said  he  could  not  give 
her  a  bed  that  night,  but  referred  her  to  Mrs.  Meara^  who 
said  she  would  let  her  have  a  bed  sooner  than  let  her 
sleep  out.  The  prisoners  were  at  this  time  living  in  the 
same  house  in  the  said  town,  and  had  no  apparent  means 
of  subsistence  except  by  prostitution  and  receiving  men 
in  the  house. 

The  two  prisoners  then  took  the  prosecutrix  home. 
In  the  course  of  conversation  on  the  way,  and  just  after 
they  got  home,  Meara  having  learnt  iroisi  the  prosecutrix 
who  she  was,  and  that  she  wanted  to  get  into  service 
again,  told  her  that  she  knew  her  father  and  mother,  and 


BBGINA  V.  MEARS.  gg 

that  she  would  let  the  prosecutrix  remam  in  the  house 
without  paying  anything  till  she  could  get  a  place^  and 
that  she  {Msars)  would  also  try  to  get  one  for  her. 

The  prosecutrix  remained  some  days  looking  for  a 
place,  and  doing  household  work  in  the  daytime,  and 
sleeping  with  a  little  girl  at  night.  Hears  gave  her  food 
while  there.  On  Tuesday  evening  the  prisoner  brought 
two  men  to  the  house,  who  stayed  some  time  there,  and 
drank  with  them.  On  Wednesday  the  two  men  again 
came  to  the  house,  and  slept  there,  each  with  one  of  the 
prisoners. 

On  Thursday  morning  the  prisoner  Chalk  talked  to 
the  prosecutrix,  and  advised  her  to  go  out  and  get  money 
by  "  going  along  with  men,  as  she  herself  did  ;*'  but  the 
prosecutrix  did  not  follow  her  advice.  On  that  day  three 
men  came  in  the  afternoon  to  the  house,  and  after  stay- 
ing a  short  time  went  away.  One  of  them  returned 
later  in  the  evening,  whilst  he  and  *the  prosecu-  . 
trix  and  both  prisoners  were  together  in  a  room  ^ 
of  the  house,  the  man  (who  was  unknown  to  the  prose- 
cutrix) called  Hears  out  for  a  few  minutes;  in  their 
absence  the  prisoner  Chalk  told  the  prosecutrix  that 
"  they  had  perhaps  gone  out  to  talk  about  her  (the  prose- 
cutrix), and  to  ask  the  man  whether  she  and  the  man 
would  go  into  the  bed-room  together."  On  the  return  of 
Hears  and  the  man,  Hears  called  her  aside,  and  asked 
her  whether  she  had  any  objection  to  go  into  the  bed- 
room with  the  man.  The  prosecutrix  refused ;  on  which 
Hears  said  to  her  that  it  was  the  best  way  of  getting  a 
living.  Chalk  also  urged  her  to  go  with  the  man,  and 
Hears  told  her  she  would  get  some  money  jfrom  him  if 
she  did  so.  The  prosecutrix  persisted  in  refusing,  and 
the  man,  after  drinking  with  the  women,  left  the  house 
late  at  night.  Hears  then  abused  the  prosecutrix; 
charged  her  with  being  sly ;  called  her  offensive  names, 
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and  said,  that  if  she  wanted  to  get  her  living  «ke  m^ist 
get  it  as  she  did,  if  she  bided  with  h€»r,  and  she  threat- 
ened to  turn  her  ont  without  her  clothes ;  the  prosecutrix 
said  she  would  go  then,  but  Meairs  said  she  ishould  stay 
till  next  morning. 

On  Friday y  a  child  of  the  prisoner  Ghalhj  who  was 
lying  dead  in  the  house,  was  buried.  Early  on  Saturday 
morning  the  prosecutrix  left  the  house  without  being 
allowed  to  take  back  her  clothes,  and  having  no  friends 
or  relations  to  go  to,  returned  to  iiie  work-house.  The 
prisoners,  or  one  of  them,  had  pawned  part  of  her  clothes, 
and  Hears  claimed  to  keep  the  rest  to  pay  for  the  prose- 
cutrix's lodging,  but  eventually  delivered  them  up  to  the 
inspector  of  police,  who  had  been  sent  to  demand  them. 
The  prosecutrix  had  no  knowledge  of  the  course  of  life 
followed  by  the  prisomers  till  the  tiiird  day^  but  she  owned 
that  she  suspected  it  on  the  second. 
^  *There  was  no  proof  that  the  prisoners,  or  either 

-*  of  them,  ever  knew  the  parents  of  the  prosecutrix, 
or  that  they,  or  either  of  them,  ever  tried  to  get  any 
place  as  a  servant  for  her. 

Several  witnesses  to  prove  the  girl  GarreXCs  previous 
habits  and  good  character,  and  other  circumstances^  were 
called  for  the  prosecution. 

The  prisoners  ojBTered  no  evidence,  and  made  no  state- 
ment in  defence,  nor  were  they  defended  by  Counsel. 

The  above  facts  were  left  to  the  jury  as  evidence  under 
all  the  counts,  and  the  jury  were  told  that  they  could  not 
find  hoih  prisoners  guilty  under  the  first  or  second  counts, 
nor  eiiher  of  them  guilty  under  the  last,  unless  they  be- 
lieved that  they  acted  in  concert,  and  with  the  common 
object  of  procuring  the  illicit  connection  alleged  in  the 
indictment  by  the  false  pretences  and  representations  or 
the  fraudulent  means  charged. 

The  jury  found  both  guilty  on  all  the  counts.     The 
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Becorder  parsed  sentence  of  imprisonment  of  twelve  ca- 
lendar months  on  each,  but  reg|pited  execution,  and  re- 
served the  following  questions  for  the  decision  of  this 
Court.  The  prisoner3  were  committed  to  prison  for  want 
of  bail. 

Mrst.  Whether  the  above-stated  facts  were  evidence 
to  go  to  the  jury  on  all  or  any  of  the  counts? 

Second.  Whether  the  counts  or  any  of  them  diiKslose 
an  indictable  offence  and  are  valid  in  point  of  law  ? 

On  ScUurdayy  18th  JcmiMry,  1851,  this  case  was 
itfgued  before  Jertis  0.  J.,  Pattesoit  J.,  Cresswell  J., 
Ebijb  J.,  and  Martin  B. 

Sanders,  for  tiie  Crown,  (with  him  Cocke)  said  that 
the  indictment  was  framed  under  stat.  12  &  13  p,„^.. 
^Yid.  c.  76,  the  provisions  of  which  were  intend-  ^ 
ed  to  be  as  comprehensive  as  possible :  that  under  this 
statute  it  would  be  sufficient  to  prove  falsity  of  purpose, 
not  falsity  of  fact,  as  in  an  ordinary  case  of  false  pre- 
tences ;  the  words  of  the  statute  were  ^  false  pretences, 
false  representations,  (x  other  fraudulent  means."  The 
two  first  counts  of  the  indictment  were  good  under  the 
statute,  and  were  proved ;  the  third  was  for  a  conspiracy 
at  common  law,  as  was  also  proved. 

Jertis  C.  J. — The  only  question  for  this  Court  is, 
whether  any  one  count  in  this  indictment  discloses  an 
indictable  offence  ?  As  to  the  first  and  second  counts  it 
is  unnecessary  to  give  any  opinion,  since  we  all  think 
that  the  third  count  sufficiently  charges  an  indictable 
offence  at  common  law ;  and  there  was  evidence  upon 
which  the  jury  were  entitled  to  find  a  verdict  of  guilty. 
(The  Chief  Justice  mentioned  i2.  v.  Delcuoal,  3  Burr.  1436.) 

[A  conspiracy  to  8e4ao9  and  carry  off  a  female  is  fadioiable  though  thasadnc- 
tion  and  abduction  be  not  indictable.  Anderton  t.  The  Commonweallhf  6  Ran- 
dolph, 637 ;  Retpublica  y.  Hevice,  2  Teates,  114.  A  confederacy  to  assist  a  female 
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infant  to  escape  from  the  father's  control,  with  a  view  to  marry  her  against  his 
will,  is  indictable  as  a  conspiracy  at  common  law.  Mifflin  t.  The  Common- 
toealih,  5  Watts  k  Sergeant,  461.] 


REGINA  V.  WILLIAM  DOVEY  AND  ELIZABETH  GRAY. 

I 

Two  persons  charged  in  an  indictment  with  a  joint  felony,  onght  not  to  be  sen- 
tenced thereon  on  proof  of  two  distinct  felonies.  If  a  verdict  of  gnilty  be 
given  against  both,  judgment  may  be  given  against  the  party  who  is  proved  to 
have  committed  the  first  felony  in  order  of  time. 

At  the  Epiphany  Quarter  Sessions  for  the  County  of 
Hanta^  holden  at  Winchester,  on  the  30th  of  December, 
1850,  William  Daoey  and  Elkabeih  Qray,  were  charged, 
in  the  first  count  of  the  indictment,  with  stealing ;  and, 
in  the  second  count,  with  receiving  twelve  turkies,  know- 
ing them  to  have  been  stolen. 

^Daoey  and  a  man  named  Hodder,  who  had 
J  absconded,  both  resided  at  Brook,  in  the  county 
of  Hants,  near  the  premises  of  the  prosecutor,  from  which 
the  property  was  stolen ;  they  were  both  in  company 
with  others  at  a  public  •  house  at  eleven  o'clock  in  the 
night  on  which  the  turkies  were  stolen,  and  at  eight 
o'clock  the  following  morning  they  were  seen  together 
ten  miles  firom  Brook,  on  the  road  fix)m  that  place  to 
Saliahury,  with  a  horse  and  cart  belonging  to  Dovey.  The 
same  day  Dovey  sold  two  of  the  turkies  at  Salisbury ; 
and  the  other  prisoner,  MizabetJi  Gray,  who  resided  at 
Salisbury,  was  proved  to  have  disposed  of  the  remaining 
ten  at  Salisbury  on  the  same  day. 

The  prisoner  Dovey  made  a  statement,  which  wa« 
given  in  evidence,  that  he  was  called  up  at  two  o'clock 
A.  M.,  in  the  night  on  which  the  turkies  were  stolen  by 
Hoddtr,  who  brought  the  turkies  to  him  in  a  sack,  and 
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that  he  took  them  to  jSaliabtm/,  and  sold  them  for  Sad- 
der. 

The  jury  returned  a  verdict  of  Guilty  against  both 
pri£K)ners  on  the  second  count  for  receiving. 

It  was  objected  by  Counsel  for  Elizabeth  Gray,  citing 
U.  V.  MeseingTuxm,  1  Moo.  C.  C.  257,  that  the  prisoners 
could  not  be  convicted,  inasmuch  as  the  indictment 
charged  a  joint  receiving,  whereas  the  evidence  shewed 
separate  acts  of  receiving.  •  The  jury  were  thereupon 
asked  whether  they  found  a  joint  or  separate  receiving, 
upon  which  they  returned  the  following  verdict : — . . 

*^  We  find  that  William  Davey  received  on  the  road 
between  Brook  and  SaJisbury,  and  Elizabeth  Gray  at 
Salisbury.  The  prisoners  were  not  together  at  the 
time." 

Sentence  of  imprisonment  was  passed  on  both  pri- 
soners, and  execution  respited.     EKzabetfi  G)*ay 
was  ^admitted  to  bail,  and  William  Dacey  was     ^ 
remanded  to  prison. 

The  question  for  this  Court  was  whether  upon  this 
verdict  the  judgment  ought  to  be  reversed  in  favour  of 
both  or  either  of  the  prisoners  ? 

On  Saturday,  18th  January,  1851,  this  case  was  argued 
before  Jekvis  C.  J.,  Patteson  J.,  Cresswell  J.,  Erle  J,, 
and  Martin  B. 

Saunders  for  the  prisoner  Gray  {a)  was  stopped  by 
Jervis  C.  J.,  who  said  that  the  Court  were  of  opinion 
that  the  first  receiver,  Dovey,  was  properly  convicted : 
and  as  R.  v.  Measingham^  1  Moo.  C.  C.  257,  shews  that 
f9everal  persons  cannot  be  convicted  of  distinct  felonies 
which  are  charged  in  an  indictment  as  a  joint  felony,  the 
evidence  ought  to  have  been  confined  to  the  case  of  the 

(a)  Saundert  stated  that  the  mala  prisoner  had  hanged  himself  since  his  con- 
Ttdtion. 
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jfirst  receiver,  and  a  verdict  of  acquittal  taken  in  favour 
of  Gray. 


THE  QUEEN  v.  GEORGE  REID,  WILLIAM  ACKROTD 

and  WILLIAM  ROTHWBLL. 

A.  WB8  indicted  for  felonioQsly  assaalting  B.^  putting  him  in  fear  and  danger  of 
bis  life,  felonioaslj  and  violentlj  stealfbg  from  liis  person,  and  before,  at  and 
after  each  robbery  felonioaaly  beating  him  agaiflst  the  form  of  the  statute,  and 
against  the  peace.  Verdict,  guilty  of  assaulting  and  beating,  with  intent  to 
rob. 

HM,  that  the  above  finding  would  not  warrant  a  conyiction  of  assault  either  at 
common  law  or  under  the  stat.  7  &  8  TTm.  4  and  1  ViU,  c  85,  s.  11,  and  that 
the  judgment  must  be  arrested. 

At  the  York  Winter  assizes,  A.  D.,  1850,  the  prisoners 
were  tried  before  Mr.  Baron  MABTiNr,  on  the  following 
indictment. 

«QQi  ^YorkMrej  (to  wit).  The  jurors  for  our  lady 
-'  the  Queen  upon  their  oath  present  that  Qeorge 
Reidy  late  of  the  parish  of  DancasteTy  in  the  county  of 
York,  labourer,  WUliam  Aokroydj  late  of  the  same  parish 
labourer,  and  William  BothtoeUy  late  of  the  same  parish, 
labourer,  on  the  eighteenth  day  of  September,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  fifty,  with  force 
and  arms  at  the  parish  aforesaid,  in  the  county  afores€dd,  in 
and  upon  George  Smith  in  the  peace  of  God,  and  our  said 
lady  the  Queen,  then  and  there  being,  feloniously  did  make 
an  assault,  and  him  the  said  George  Smithy  in  bodily  fear 
and  danger  of  his  life  then  and  there  feloniously  did  put, 
and  two  pieces  of  the  current  silver  coin  of  thb  realm 
called  shillings,  two  pieces  of  the  current  coin  of  the 
realm  called  sixpences,  and  one  silk  handkerchief  of  the 
value  of  two  shillings  of  the  m<»ieys,  goods,  and  chattels 
of  the  said  George  Smith,  from  the  person  and  against 
the  will  of  the  said  George  Smith,  then  and  there  feloni- 
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ously  and  violently  did  rob,  (a)  steal,  take,  and  oarry 
away*  And  that  the  said  George  Heidy  WiUiam  Ackrayd 
and  WUlvam  Bothwell  immediately  before,  at  the  timo  of, 
and  also  immediately  after  such  robbery  as  aforesaid,  did 
then  and  ihese  feloniously  beat  and  strike,  and  use  other 
personal  violence  to  the  said  Qeorge  Smith  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  Crown  and 
dignity. 

The  jury  found  that  the  prisoners  were  guilty  of  as- 
saulting and  beating  George  Smith  (the  person  named 
in  the  indictment)  with  intent  to  rob  him. 

It  was  objected  by  the  Counsel  for  the  prisoners,  that 
*upon  this  finding  the  prisoners  were  entitled  to 
have  a  verdict  of  not  guilty  entered  for  them.  ^ 

The  learned  Baron  thought  not,^  and  that  it  was  law- 
ful to  proceed  to  judgment  i^ainst  the  prisoners ;  but  at 
the  request  of  their  Counsel,  and  with  the  concurrence  of 
the  Counsel  for  the  prosecution,  he  respited  the  judgment 
until  the  next  ajssizes,  in  order  that  the  question  might 
be  submitted  to  this  Coiurt. 

On  the  18th  Javmaryy  A.  D.  1851,  this  case  stood  for 
argument  before  j£RVis  C.  J.,  Patteson  J.,  Cbesswjbll 
J.,  EiOJB  J.,  and  Martin  B. 

Chet-end  appeared  for  the  prisoners,  Beid/  and  Boikwdl. 
Deonreley  for  Ackroyd.  This  case  was  adjourned  to  the 
8th  Fehrvaryy  by  order  of  tli<e  C!ourt,  in  order  that  Coun- 
sel might  be  heard  on  behalf  of  the  Crown.  And  on  that 
day  it  was  argued  before  Jxbyis  C.  J.,  Alqebson  B»,  Y. 
Williams  J.,  Platt  B.,  and  Martin  K: 

Ckerend  (with  him  Dearaley.) — Mrsl.  The  indictment 
does  not  include  an  assault  witli  intent  .to«  rob«    The 

(a)  In  the  conrse  of  the  argument  Y.  WaLUHS  J.  remarked  that  the  word  rob 
was  here  insensible  and  sap^fluoas. 
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offence  charged  is  robbing,  t.  e,  larceny  with  aggravation ; 
robbery  does  not  necessarily  include  an  assault ;  there 
may  be  a  robbery  by  putting  in  fear.  The  foundation  of 
the  charge  of  robbery  is  larceny ;  whereas  the  foundation 
of  a  charge  of  cussault  with  intent,  is  an  assault. 

Aldeeson  B. — Is  there  any  instance  of  a  person  being 
found  guilty  of  one  felony  on  a  charge  of  another  felony, 
unless  such  felony  is  charged  in  the  indictment,  expressly 
or  by  necessary  implication?  At  common  law  a  felony 
was  partible,  and  therefore  if  the  charge  necessarily  in- 
cluded two  felonies,  there  might  be  a  conviction  of  the 
lesser,  and  an  acquittal  of  the  greater,  but  not  otherwise. 
♦01  T  *  Overend.  The  jury  here  only  find  the  prisoners 
guilty  of  the  matter  of  aggravation,  they  acquit 
of  the  thing  itself  of  which  the  aggravation  is  an  inci- 
dent, viz.,  the  robbery.  Therefore  the  verdict  finds  a 
crime  to  have  been  committed,  which  was  not  charged, 
viz.,  an  assault  with  intent  to  rob.  2  East,  P.  C.  614, 
515.    B.  V.  Watkins,  C.  &  M.  264. 

Seocmdly.  The  finding  of  the  jury  is  not  warranted 
by  the  stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11.  That  statute 
was  passed  in  order  to  obviate  the  necessity  of  two  in- 
dictments, where  the  offence  charged  involved  a  felony 
as  well  as  misdemeanor.  It  could  not  have  been  meant 
to  provide  for  a  case  in  which  several  distinct  felonies 
are  charged,  for  that  case  needed  no  such  provision; 
since  any  number  of  felonies  which  were  involved  in  one 
act  could  have  been  all  charged  in  the  same  count  at 
common  law.  The  statute  would  therefore  have  been 
inoperative,  except  in  the  view  above  suggested.  The 
jury  have  acquitted  the  prisoners  of  all  the  felo- 
nious acts  charged  in  the  indictment,  and  have  found 
them  guilty  of  another  felony;  which  they  had  no 
power  to  do,  {Vav^deroomb's  case,  2  East,  P.  C.  519.) 
The  stat.   7  Wm.  4  &  1  Vict.  c.   85,  was    not  in- 
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tended  to  alter  the  forms  of  criminal  pleading,  but  merely 
to  enable  the  jury  to  convict  of  that  portion  of  an  offence 
which  was  charged  in  an  indictment  for  a  particular  class 
of  felonies^  but  which,  owing  to  its  being  a  misdemeanor, 
was  not  punishable  on  that  indictment.  The  words  in 
the  finding  "  with  intent  to  rob  him/'  cannot  be  rejected 
as  surplasage,  because  they  are  sensible  and  material 
where  they  stand,  and  give  the  assault  the  character  of 
a  felony,  instead  of  that  of  a  misdemeanor. 

Hall  for  the  Crown,  contended  that  the  stat.  7  Wm.  4 
and  1  Vict.  c.  85,  s.  11,  applied  to  any  felony,  and  au- 
thorized an  acquittal  of  the  particular  felony  charged, 
^imd  a  conviction  of  assault;  that  it  left  it  quite  r^M 
uncertain  what  sort  of  assault  was  meant ;  that 
assaults  are  of  two  kinds ;  some  felonious,  some  mere 
misdemeanors,  and  that  the  statute  seemed  to  include 
both.  But  if  not,  he  contended  that  the  verdict  was  a 
good  finding  of  a  felony  at  common  law ;  that  any  num- 
ber of  felonies  might  be  charged  in  the  same  count ;  that 
a  felonious  assault  was  charged  in  the  indictment ;  that 
an  assault  with  intent  to  rob  was  the  only  instance  of 
a  mere  assault  with  intent,  which  amounted  to  felony ; 
that  VanderoomVa  case  was  different,  because  there  the 
intent  might  relate  to  any  sort  of  felony,  but  here  it  is 
confined  to  one  class,  viz.,  an  intent  to  rob ;  that  if  the 
verdict  were  held  to  be  bad,  it  would  be  error  on  the  re- 
cord, and  a  venire  de  novo  must  be  awarded. 

Aldebson  B. — We  cannot  award  a  venire  de  ru/oo;  no 
judgment  has  been  given.  The  proper  course  would  be 
to  arrest  the  judgment. 

Overend  referred  to  Campbell  v.  The  Queen,  2  Cox,  C. 
C.  463;  R.  V.  Evadey,  C.  &  M.  596 ;  R.  v.  Walker,  2  M. 
&  R.  446. 

Jervis  C.  J. — I  am  of  opinion  that  the  finding  of  the 

jury  does  not  warrant  a  conviction,  and  that  the  judg- 
VoL.  n.— 7 
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ment  must  be  arrested.     There  are  two  ways  in  which 
the  case  is  presented  to  the  Court.     It  is  first  said  that 
the  finding  of  the  jury  was  one  of  a  felony  that  was 
technically  included  in  the  indictment,  and  therefore, 
without  reference  to  the  statute,  the  prisoners  might  be 
convicted  at  common  law.     I  think  that  not  the  correct 
view  of  the  case.     In  order  to  convict  of  a  felony  which 
was  not  the  felony  primarily  charged,  it  is  necessary 
that  the  minor  felony  should  be  substantially  stated  in 
the  indictment.     There  is  the  case  of  an  indictment  for 
burglary,  which  comprehends  in  its  statement  an  indict- 
ment for  housebreaking,  and  generally  for  larceny  in  the 
^o-i     house;   it  has  been  *contended  that  the  party 
might  be  convicted  of  intending  to  steal ;  but  it 
was  decided  in  VandercomVs  case^  that  in  an  indictment 
for  burglary  and  stealing  you  could  not  find  the  party 
guilty  of  intending  to  steal.    If  that  be  the  true  criterion 
you  must  look  at  the  indictment  and  strike  out  that  por- 
tion of  it  which  the  jury  have  negatived.     The  jury 
here  have  struck  out  that  he  did  violently  seize  and  carry 
away  the  goods,  and  have  thereby  left  the  assault  only, 
and  not  an  assault  with  intent  to  rob.     It  is  said,  in  ad- 
dition, that  "  robbery"  is  a  word  of  art  which  includes 
the  intent ;  I  do  not  think  that  can  be  maintained.    The 
mere  insertion  of  the  words  rob  or  robbery  in  the  indict- 
ment, cannot  be  taken  to  have  that  efiect.     The  convic- 
tion cannot  therefore  be  sustained  at  common  law,  be- 
cause the  jury  have  found  the  prisoners  guilty  of  a  felony 
which  is  not  charged  in  the  indictment.     Seocmdly^  it  is 
said  that  the  late  statute  enabled  the  jury  to  find  a  ver- 
dict of  an  assault  with  intent  to  rob.     But  the  only  as- 
sault which  that  statute  refers  to,  is  an  assault,  with  the 
legal  incidents  of  an  assault,  viz.,  the  legal  character  of 
a  misdemeanor;  but  that  is  not  the  assault  here  found. 
The  consequence  is,  that  when  the  record  is  made  up,  it 
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would  show  an  indictment  for  a  robbery,  which  included 
a  stealing  and  an  assault,  and  a  verdict  of  guilty  of  a 
felony  which  was  not  charged :  such  a  finding  would  not 
be  warranted,  and  would  be  equivalent  to  no  finding  at 
all.  The  conviction  therefore  is  bad.  The  certificate 
however  will  not  be  issued  for  a  few  days,  and  in  the 
meantime  the  Justices  can  take  the  requisite  steps  to 
bring  the  prisoners  to  trial  on  the  charge  of  assaulting 
with  intent  to  rob. 
The  rest  of  the  CJourt  concurred. 


♦THE  QUEEN  v.  ROBERT  COURTICE  BIRD  AND 

SARAH  BIRD.  t   ^ 

B.  and  wife  indicted  for  having  on  10th  Abv.  1849,  assaulted  A,  with  intent  to 
wound,  and  with  intent  bj  such  wounding  to  do  her  grieyous  bodily  harm. 

Plea,  autrefois  acquit,  setting  out  an  indictment  for  murder,  containing  six  counts ; 
the  third  count  alleging  beating^  o^  the  6th  liov,,  1st  Dee.,  and  Ist  Jan.,  and 
on  diTen  other  days  between  5th  Nov,  and  1st  of  Jan,  The  plea  then  averred 
the  identity  of  the  assaults  charged  on  this  and  the  former  trial. 

Replication,  that  the  prisoners  were  not  acquitted  of  the  felony  and  murder,  in- 
cluding the  same  identical  assaults  charged  in  the  present  indictment. 

On  the  trial  for  murder  the  Counsel  for  the  Grown  had  opened  the  assaults 
alleged  in  the  third  count,  (among  others)  as  conducing  to  the  death,  and  had 
given  evidence  of  them  in  support  of  the  charge  of  murder. 

It  was  proved  on  that  trial,  as  it  also  was  on  this,  that  the  death  which  took 
place  on  the  4th  of  January  was  caused  exclusively  by  one  particular  blow  on 
the  head  inflicted  shortly  before  the  death  of  the  deceased,  and  there  being  no 
evidence  to  shew  that  that  blow  had  been  struck  by  either  of  the  prisoners, 
they  were  acquitted  on  the  whole  indictment. 

It  was  not  shewn  on  the  present  trial  that  there  were  any  other  assaults  com- 
mitted but  those  which  had  been  given  in  evidence  on  the  former  trial. 

The  Judge  directed  the  Jury  that  if  they  were  satitfied  that  there  were  several  dieiinct 
and  ind^endent  anauUe,  some  or  any  of  wkkh  did  not  m  any  way  conduce  to  the 
dtaih  of  the  deceaeedf  U  would  be  their  duty  to  find  a  verdict  for  the  Crown, 

Verdict,  Guilty. 

Sddj  by  eiyhi  Judges,  that  the  conviction  was  right;  by  six  Judges,  that  the  con- 
viction was  wrong. 

The  prisoners  were  tried  before  BvsaeU  QunMy^  Esq., 
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Q.  C,  at  the  Devon  Summer  assizes^  on  an  indictment^ 
which  charged  them  with  having  on  the  10th  Naoemhery 
1849,  assaulted  Mary  Ann  Pouraona  with  intent  to  wound, 
and  with  intent  by  such  wounding  to  do  her  grievous 
bodily  harm. 

The  prisoners  pleaded  that  they  had  been  before  ac- 
quitted of  the  offence  charged. 

The  plea  set  out  an  indictment  for  murder,  the  first 
count  of  which  charged  a  murder  of  Mary  Ann  Bxraans. 
by  striking  on  the  5th  of  Naoemher^  1849,  with  a  stick, 
on  the  head,  chest,  shoulders,  back,  arms,  legs,  and 
thighs,  causing  divers  mortal  bruises  of  which  she  died 
on  the  4th  of  Janva^ry^  1850. 

2nd  count.  Alleged  the  morta,!  bruises  to  have  been 
caused  by  divers  beatings  between  5th  November  and 
1st  of  Janv/try. 

*Q^1  *^^  count.     Alleged  beatings  on  5th  November^ 

1st  December  J  and  1st  January ^  and  on  divers  other 
days  between  5th  November  and  1st  Janvary, 

4th  count.  Alleged  the  mortal  bruises  to  have  been 
caused  by  blows  inflicted  with  a  scourge  made  of  leather 
thongs. 

5th  count.  Alleged  the  mortal  bruises  to  have  been 
caused  by  casting  and  throwing  her  against  the  ground 
on  the  1st  oi  January,  1850. 

6th  count.  Alleged  the  mortal  bruises  to  have  been 
caused  by  throwing  her  on  the  ground,  and  then  kicking 
and  beating  her  on  the  1st  oi  January ,  1850. 

It  then  alleged  that  the  indictment  including  divers 
assaults  against  ifory  Ann  BxraonSy  and  that  the  prisonen^ 
were  acquitted  upon  the  said  indictment,  and  that  the 
assaults  included  in  the  felony  and  murder  charged  upon 
them  in  the  said  indictment  were  the  same  as  those 
charged  in  the  present  indictment.  The  replication  to 
this  plea  averred, 
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That  the  prisoners  were  nQil^\acquitted  of  the  felony 
and  murder,  including  the  same  identical  assaults  charged 
in  the  present  indictment.  * '     / 

The  former  record  was  put  in,  and  it.-was  proved  that 
on  the  former  trial  evidence  had  been  git^flb^f  diflferent 
assaults  committed  by  the  prisoners  upon  til^'deceased 
through  the  months  of  November  and  December.  '':Odb  on 
the  5th  of  November  with  a  stick  upon  the  arm  and  neck, 
one  at  the  end  of  November ,  or  beginning  of  December 
with  a  stick  across  the  shoulders,  another  with  a  furze 
bush  about  the  11th  of  December^  and  it  vxis  cdao  shewn 
that  some  time  before  the  deathj  hut  the  precise  O/me  was  not 
fixedy  the  deceased  had  been  flogged  with  a  hirdi  on  the  legs 
and  thighs,  {a) 

*The  counsel  for  the  prosecution  in  opening  the  r^g^ 
case  to  the  jury  on  the  former  trial  had  opened 
these  different  assaults  as  conducing  to  death,  but  stated 
that  if  he  should  fail  in  proving  that  they  conduced  to 
the  death,  they  would  furnish  evidence  of  the  anvmvs  of 
the  prisoners. 

It  being  proved,  however,  on  that  trial,  as  it  also  was 
on  this,  that  the  death  which  took  place  on  the  4th  of 
January,  was  caused  exclusively  by  one  particular  blow 
on  the  iiead  inflicted  shortly  before  the  death  of  the  de- 
ceased, and  there  being  no  evidence  to  shew  that  that 
blow  had  been  struck  by  either  of  the  prisoners,  they 
were  acquitted. 

It  was  not  shewn  at  the  present  trial  that  there  were 
any  other  assaults  committed  but  those  which  had  been 
given  in  evidence  on  the  former  trial. 

Under  these  circumstances,  the  following  question  of 
law  arose,  whether  the  general  acquittal  pronounced  at 

(a)  Struck  oat  by  consent  at  the  hearing  before  this  Court.     ( Vide  remarks  on 
thiSj  on  the  second  argument,  po9t.) 
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the  former  trial  could.-op^te  aa  a  bar  to  a  prosecution 
for  each  and  every  AT-ih6  assaults  so  given  in  evidence. 

After  telling 'ttte  jiiry  that  the  burden  of  proof  lay 
upon  the  pris6^;n'who  were  bound  to  establish  the  truth 
of  their  pl£aj'*tbe  learned  Commissioner  directed  them, 
that  if-.ili^'Were  aatisfied  ihat  there  were  several*' distimst 
amfk  ir^efpendent  assavlts,  some  or  any  of  which  did  not  in 
any  way  conduce  io  the  death  of  the  deceased,  it  vxnUd  he 
ikeinr  duty  tofivd  a  verdict  for  the  Orovm. 

The  jury  thereupon  found  a  verdict  for  the  Crown. 
But  a  doubt  existing  in  the  mind  of  the  learned  Commis- 
sioner as  to  the  correctness  of  his  direction  to  the  jury, 
he  stated  the  above  case  for  the  opinion  of  this  Court. 
The  prisoners  were  not  sentenced  but  remained  in  cus- 
tody. 

On  Wednesday^  20th  November,  1850,  this  *case 
-I  was  argued'  before  Pollock  C.  B.,  Wigktman  J., 
V.  Williams  J.,  Talfoued  J.,  and  Mabtin  B. 

Slade  appeared  as  Counsel  for  B.  C.  Bird. 

Oox  for  S.  Bird. 

Gockbum  Q.  C.  (Solicitor  General),  with  him  Raioe 
Q.  C,  and  Karelake  for  the  Crown. 

Slade.  The  prisoners  when  tried  upon  the  second  in- 
dictment had  already  been  in  peril  for  the  oflfence  therein 
charged  on  a  previous  indictment,  and  were  therefore 
entitled  to  an  acquittal.  The  plea  of  atdre/oia  acquit 
raised  the  issue  of  the  identity  of  the  two  charges,  and 
on  proof  of  such  identity  the  prisoners  were  entitled  to 
an  acquittal.  If  by  any  evidence  whatever  the  prisoners 
could  have  been  legally  convicted  on  the  first  indictment, 
whether  such  evidence  were  offered  by  the  Crown  or  no, 
then  the  plea  of  autre/oU  acquit  entitled  them  to  a  ver- 
dict of  not  guilty.  It  was  material  on  the  second  trial 
to  shew  that  the  assaults  there  charged  were  part  of  the 
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very  act  or  transaction  for  which  the  Crown  prosecuted 
on  the  first  trial.  They  were  bo.  The  Counsel  for  the 
Crown  relied  on  the  proof  of  those  very  assaults  as  part 
of  the  proof  of  the  felony  and  murder;  and  when  the 
medical  evidence  shewed  clearly  that  the  death  was  not 
attributahle  to  any  of  the  assaults  there  charged,  there 
was  a  general  verdict  of  acquittal.  On  the  first  trial  the 
question  whether  the  prisoners  could  be  convicted  of  an 
assault  underwent  no  discussion.  The  point  was  sug- 
gested; but  the  learned  Judge  decided  on  the  authority 
of  Beg.  V.  Orumpton,  C.  &  M.  597,  that  they  could  not, 
and  they  were  therefore  acquitted  on  all  the  counts. 

On  the  second  trial,  the  identity  of  the  assaults  being 
clearly  proved,  it  was  submitted  to  the  learned  Commis- 
sioner that  the  issue  raised  by  the  repUcation  was  proved 
in  favour  of  the  prisoners,  and  that  they  *were  r  *qQ 
therefore  entitled  to  an  acquittal.  But  instead 
of  putting  to  the  jury  the  facts  which  went  to  make  up 
the  issue  which  was  so  raised,  the  learned  Commissioner 
adopted  the  words  used  by  Patteson  J.  in  E.  v.  Crump- 
ton,  C,  &  M.  697,  and  told  the  jury  that  if  they  were 
satisfied  that  there  were  several  distinct  and  indepen- 
dent assaults,  some  or  any  of  which  did  not  in  any  way 
conduce  to  the  death  of  the  deceased,  it  would  be  their 
duty  to  find  a  verdict  of  guilty.  There  are,  therefore, 
two  questions  for  this  Court.  1.  Whether  upon  proof 
of  the  identity  of  the  assaults  charged  in  the  two  indict- 
ments the  prisoners  were  not  entitled  to  any  acquittal. 
2.  Whether  the  questions  left  to  the  jury  by  the  learned 
Commissioner  were  not  a  misdirection. 

The  two  questions  may  be  considered  together :  it  will 
be  convenient  to  consider  the  cases  which  have  been  de- 
cided on  stat.  7  Wm.  4  &  1  Yict.  c.  85,  s.  11,  in  chrono- 
logical order.  The  statute  provides  "  That  on  the  trial 
of  any  person  for  any  of  the  offences  hereinbefore  men- 
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tioned,  or  for  any  felony  whatever,  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and 
to  find  a  verdict  of  guilty  of  assault  against  the  person 
indicted,  if  the  evidence  shall  warrant  such  finding ;  and 
when  such  verdict  shall  be  found  the  Court  shall  have 
power  to  imprison  the  person  so  found  guilty  of  an  as- 
sault for  any  term  not  exceeding  three  years."  Suppose, 
tlierefore,  that  a  prisoner  indicted  for  a  felony  could  be 
legally  convicted  of  an  assault  on  any  evidence  which 
might  conceivably  be  oflfered,  he  would,  when  tried  for 
such  a  felony,  be  in  peril  of  being  convicted  for  an  as- 
sault, and  would  therefore  be  entitled  to  plead  such 
record  in  bar  of  a  second  indictment  for  such  assault. 
^  The  cases  shew  that  Mr.  Qreavea  (in  his  note 

^  (/)  to  1  *Russell  on  Crimes,  782,)  has  put  too 
narrow  a  construction  on  the  statute  7  Wm.  4  &  1  Vict.. 
c.  85,  s.  11.  In  R,  V.  Ellis,  8  C.  &  P.  654,  A.  d.  1838, 
the  charge  of  felony  was  negatived,  aad  therefore  the 
assault  of  which  the  prisoner  was  convicted  could  not 
have  been  committed  in  the  endeavour  to  commit  a 
felony.  Yet  Parke  J.  and  Alderson  B.  held  the  con- 
viction good. 

V.  Williams  J. — That  case  would  be  in  point  if  there 
had  been  a  robbery,  but  no  conviction  of  the  robbery : 
for  here  there  has  been  a  death. 

Slade.  It  seems  that  there  was  a  robbery  in  fact,  in 
that  case.  In  B.  v.  GouM,  9  C.  &  P.  364,  A.  d.  1840  A. 
was  indicted  for  burglary.  He  had  been  previously  tried 
for  the  murder  of  jB.,  at  the  time  when  the  alleged  bur- 
glary was  committed,  and  in  furtherance  and  prosecution 
of  its  commission.  Parke  B.  in  summing  up  the  case, 
told  the  jury  that  the  charge  in  the  indictment  did  not 
affect  the  life  of  the  prisoner,  as  there  was  not  an  alle- 
gation that  the  burglary  was  accompanied  by  violence, 
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and  that  if  he  had  been  indicted  for  burglary,  with  vio- 
lence,  as  he  might  have  been  convicted  of  manslaughter 
or  even  of  assault  on  the  indictment  for  murder,  on  which 
he  had  been  acquitted  altogether,  in  his  opinion  that  ac- 
quittal would  have  been  an  answer  to  the  allegation  of 
violence  if  it  had  been  inserted  in  the  present  indictment. 
In  jB.  v.  GuUeridge,  9  C.  &  P.  471,  A.  d.  1840,  Parke  B. 
said,  "  I  quite  agree  with  the  learned  Counsel,  that  on 
an  indictment  for  felony,  you  ought  not,  under  the  late 
statute^  to  convict  of  a  completely  independent  and  dis- 
tinct assault;  but  only  of  such  an  assault  as  is  connected 
with  the  felony  charged."  In  12.  v.  Iboly  9  C.  &  P. 
728,  A.  D.  1841,  no  evidence  of  the  manslaughter  was 
offered,  but  Gurnet  B.  said,  "  Taking  that  to  be  so,  we 
should  have  evidence  as  to  *the  blows,  because  r  ^-i  r.r. 
on  this  inquisition  the  prisoner  may  be  convicted 
of  an  assault  under  stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11. 
In  jB.  v.  McPhane  and  Others,  C.  &  M.  212,  A.  n.  1841, 
A.  B.  &  G,  were  jointly  indicted  for  a  felonious  assault ; 
C.  was  proved  not  to  have  come  up  till  after  the  feloni- 
ous acts  had  been  committed  by  the  others,  and  they  had 
left  the  spot,  and  therefore  as  the  assault  conmiitted  by 
G.  was  totally  disconnected  from  the  felony,  Tindal  C.  J. 
held  that  G.  must  be  acquitted.  And  with  regard  to  A. 
&  B.  he  directed  the  jury  that  if  they  were  not  satisfied 
that  they  had  the  intent  either  of  wounding  with  intent 
to  maim,  or  with  intent  to  do  grievous  bodily  harm,  but 
still  were  of  opinion  that  they  struck  the  prisoner  in  the 
way  described  by  the  evidence,  they  were  at  liberty  to 
convict  them  of  a  common  assault  only.  Therefore,  in 
the  opinion  of  Tindal  C.  J.  the  assaults  need  not  be  such 
as  conduced  to  the  felony  charged,  so  long  as  they  were 
a  part  of  the  transaction  which  was  charged  as  a  felony 
in  the  indictment.  It  is  not  contended  that  a  person  can 
be  convicted  of  an  assault  which  was  wholly  disconnected 
from  the  transaction  charged,  as  a  felony.   In  B.  v.  PJielps, 
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C.  &  M.  180 ;  S.  G.l  Greaves's  Russell,  781 ;  2  Moo.  C. 
C.  240,  A.  B.  1841,  the  fifteen  Judges  held  that  the  as- 
sault must  be  a  fact  compri^d  among  those  which  if 
proved  would  amount  to  the  greater  charge  of  felony,  not 
a  distinct  and  separate  assault  such  as  was  there  proved. 
But  they  did  not  hold  that  the  assault  must  be  so  con- 
nected with  such  greater  charge  as  to  "  oandiuse  to  the 
felony''  The  whole  difficulty  arises  fix)m  the  expressions 
reported  to  be  used  by  Patteson  J.  in  E.  v.  Grwmptcm^ 
C.  &  M.  600,  A.  D.  1842.  "  I  think  no  assault  is  included 
in  a  charge  of  manslaughter  which  does  not  conduce  to 
the  death  of  the  deceased,  although  the  death  itself  be 
*inn  *^^*  manslaughter.  Here  the  surgeon  discon- 
^  nects  this  assault  from  the  death,  and  I  think 
therefore  that  the  prisoner  is  entitled  to  be  acquitted 
altogether."  This  seems  to  be  much  too  narrow  a  con- 
struction of  the  act,  and  one  which  has  not  received  the 
sanction  of  the  other  Judges.  It  would  seem  to  involve 
the  doctrine  that  where  there  was  no  conviction  for  the 
felony,  there  could  be  no  conviction  for  the  assault,  which 
is  certainly  not  law.  In  R.  v.  Art^ver^  2  Moo.  C.  C.  283, 
A.  D.  1843,  Patteson  J.  held  that  where  a  felonious  as- 
sault has  been  committed  by  divers,  one  of  the  parties 
charged  may  be  acquitted  of  the  felony  and  convicted  of 
the  assault,  while  the  others  may  be  convicted  of  the 
felony ;  and  the  fifteen  Judges  affirmed  the  decision.  In 
R.  V.  Bodm,  1  C.  &  K.  399,  A.  d.  1844,  Parke  B.  is  re- 
ported to  have  said,  "  There  appear  to  be  two  construc- 
tions of  the  statute,  either  of  which  will  authorize  a 
conviction  for  the  assault  in  this  case.  The  first  is,  that 
the  statute  warrants  a  conviction  for  an  assault,  in  every 
case  where  the  felony  charged  includes  an  assault.  It 
may  have  been  the  intention  of  the  Legislature  to  do 
away  with  the  distinction  that  formerly  prevailed,  that 
on  an  indictment  for  felony  the  prisoner  could  not  be 
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convicted  of  a  misdemeanor  included  in  such  felony^ 
although,  in  the  case  of  complicated  felonies,  as  murder 
and  burglary,  he  might  be  convicted  of  a  lesser  felony 
included  in  such  charges.  One  groimd  of  the  former 
distinction  was,  that  in  felony  the  prisoner  was  not  enti- 
tled to  make  his  full  defence  by  Counsel ;  and  therefore 
if  he  was  convicted  of  a  misdemeanor,  on  an  indictment 
for  felony,  he  would  have  been  deprived  of  the  benefit  of 
his  Counsel's  address  to  the  jury.  But  since  the  Prison- 
ers' Counsel  Act  this  distinction  is  done  away  with ;  and 
it  may  therefore  have  been  the  intention  of  the  Legisla- 
ture to  permit  a  conviction  for  an  assault  *in  the  r*-i  qo 
case  of  any  felony  including  an  assault^.  The 
second  construction  is,  that  the  statute  authorizes  a  con- 
viction of  that  assault  which  is  o£fered  in  evidence  on  the 
part  of  the  prosecution  in  support  of  the  felony  charged. 
Therefore,  qudcunque  vidy  the  prisoner  in  this  case  may 
be  convicted  of  an  assault.  Another  view  of  the  statute 
has  been  suggested  in  a  very  learned  note  to  a  recent 
edition  of  Mr.  Serjeant  Russell's  work  on  the  Criminal 
Law;  but  it  seems  to  me  that  the  view  of  the  statute 
would  exclude  a  large  number  of  cases,  such  as  cutting 
with  intent  to  do  grievous  bodily  harm ;  and  there  are  so 
many  instances  in  which  it  has  been  held  that  the  statute 
applies  to  such  cases,  that  I  think  it  cannot  be  so  limited. 
I  shall  therefore  sentence  the  prisoner,  and  not  reserve 
the  point." 

Talfoubd  J. — Is  it  contended  that  imder  this  statute 
a  prisoner  charged  with  a  felony  involving  an  assault 
may  be  convicted  of  several  assaults,  as  when  charged 
with  a  misdemeanor?  La  the  latter  case,  there  may  be 
several  counts  charging  several  assaults,  and  upon  each 
count  there  may  be  a  separate  sentence  and  punishment. 
Can  several  distinct  beatings  in  distinct  weeks  be  treated 
as  one  assault,  under  this  statute  ? 
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Slade.  In  R.  v.  L&msy  1  C.  &  K.  421,  A.  d.  1844, 
Coleridge  J.  said, "  Whenever  a  charge  of  felony  includes 
an  assault,  and  the  jury  think  the  felony  is  not  made  out, 
the  party  may  be  convicted  of  an  assault."  There  the 
prisoner  was  indicted  for  manslaughter.  In  jB.  v.  Birch^ 
1  Den.  C.  C.  185,  A.  d.  1846,  all  the  authorities  were 
reviewed  by  the  fifteen  Judges,  and  Parke  B.  gave  a 
written  statement  to  the  reporter  of  the  grounds  of  that 
decision,  and  laid  down  a  rule  which,  as  applied  to  this 
case,  shews  beyond  question  that  the  direction  here  given 
to  the  jury  was  wrong.  "The  Judges  thought,  upon 
^consulting  all  the  authorities,  that  this  enact- 
J  ment  was  not  to  be  confined  to  cases  where  the 
prisoner  committed  an  assault  in  the  prosecution  of  an 
attempt  to  commit  a  felony,  nor  was  it  to  be  extended 
to  all  oases  in  which  the  indictment  for  a  felony  on  the 
face  of  it  chained  an  assault.  But  they  were  of  opinion, 
that  in  order  to  convict  of  an  assault  under  this  section, 
the  assault  must  be  included  in  the  charge  on  the  face  of 
the  indictment,  and  also  be  part  of  the  very  act  or  trans- 
action which  the  Crown  prosecutes  as  a  felony  by  the 
indictment." 

Pollock  C.  B. — The  expressions  there  used  are  am- 
biguous, and  open  to  several  interpretations. 

Slade.  That  decision  has  been  often  acted  upon  since, 
and  invariably  recognised  as  good  law.  R.  v.  King,  2 
Cox  C.  C.  96,  A.  D.  1846 ;  R.  v.  Auty,  ibid.  282,  A.  d.  1847. 
Those  cases  are  stronger  than  the  present  one,  because 
there  the  death  charged  as  a  manslaughter  was  proved 
to  have  resulted  from  natural  causes.  It  is  true  that  in 
R.  V.  GomvoTy  2  C.  &  E.  518,  A.  n.  1847,  Murphy  Serjeant, 
after  consulting  with  Pollock  C.  B.,  held  that  on  proof 
of  a  similar  state  of  facts  the  prisoner  could  not  be  con- 
victed of  an  assault.  But  in  R.  v.  Bamett,  2  C.  &  K.  59 
S.  a  3  Cox  C.  C.  432,  a.  d.  1848,  Cresswell  J.  held 
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where  three  men  were  indicted  for  an  assault  and  robbery, 
if  the  jury  were  not  satisfied  that  any  of  the  prisoners 
committed  any  robbery,  yet  they  might  all  be  convicted 
of  an  assault,  because  the  assault  proved  was  included  in 
the  offence  charged  in  the  indictment.  In  B.  v.  Booke, 
tried  at  the  Central  Criminal  Court,  Atbgust  1850,  Platt 
B.  acted  upon  the  decision  of  the  judges  in  R.  v.  Bircfi. 
Thus  all  the  authorities  with  the  exception  of  R.  v. 
CrumpUm^  C.  &  M.  597,  and  R.  v,  Gonncyrj  2  C.  &  K. 
518,  shew  that  the  position  that  there  cannot  be  a  con- 
viction for  an  assault  under  *stat.  7  Wm.  4  &  1 
Met.  c.  85,  s.  11,  unless  the  assault  proved  con-  *■ 
duce  to  the  felony  charged,  is  incorrect,  and  confines  the 
operation  to  the  statute  within  much  too  narrow  limits  ; 
therefore,  the  direction  of  the  learned  Commissioner  in 
this  case  cannot  be  supported.  Slade  aften^^ards  added 
to  the  above  authorities  R.  v.  Walker,  2  M.  &  R.  446, 
A.  D.  1843. 

Cox  (on  the  same  side.)  First.  Autrefois  acquU  is 
pleadable  in  this  case.  It  may  be  contended  that  an 
acquittal  for  a  felony  cannot  be  pleaded  in  bar  of  an  in- 
dictment for  a  misdemeanor.  That,  perhaps,  was  so  be- 
fore the  stat.  7  Wm.  4  &  1  Vkt.  c.  85,  but  cannot  be  so 
now ;  for  if  so,  a  prisoner  could  be  convicted  of  an  as- 
sault on  a  prosecution  for  a  felony,  and  be  afterwards 
liable  to  a  second  conviction  for  the  same  assault  on  an 
indictment  for  a  misdemeanor. 

Secondly.  On  the  general  principles  of  a  plea  of  autre- 
fois acquit,  the  prisoners  were  entitled  to  an  acquittal. 

Pollock  C.  B. — Suppose  A.  indicted  for  an  assault  on 
J9.,  and  acquitted.  After  the  trial  B.  dies,  and  A.  is  then 
indicted  for  murder ;  could  he  plead  autrefois  acquit  ? 

Cox.  In  this  case  the  only  question  raised  by  the 
replication,  was,  had  the  prisoners  been  tried  before  for 
the  assaults  which  were  charged  in  this  indictment  ^  a 
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misdemeanor:  were  they  the  same  assaults  in  fa/d?  It 
is  said  that  the  test  whether  the  plea  of  autrefoia  acquit 
applies  in  any  given  case  is—  "  would  the  evidence  ne- 
cessary to  support  the  second  indictment  have  been  suflB- 
cient  to  procure  a  legal  conviction  upon  the  first?"  Archb. 
Cr.  PI.  11th  ed.  p.  89. 

Perhaps  it  may  be  more  complete  if  stated  thus — 
Do  the  two  indictments  contain  any  counts  which  are 
so  far  identical  that  the  evidence  necessary  to  support 
any  count  in  the  second  would  have  been  sufficient, 
♦lO'il  *^®^  ^*  happened  to  have  been  offered,  to  have 
warranted  a  conviction  on  any  count  in  the  first  ? 
jB.  v.  Vanderoomby  2  Leach,  C.  C.  3rd  ed.,  case  276 ;  JB. 
V.  Sheeny  2  C.  &  P.  639.  Apply  that  test  to  this  case. 
1st.  The  two  indictments  contained  counts  charging 
similar  offences.  2nd.  The  evidence  of  assaults  offered 
on  the  second  is  admitted  to  be  identical  with  the  evi- 
dence of  assaults  offered  on  the  first :  they  were  the  very 
same  identical  beatings  in  fact.  3rd.  The  prisoners  might 
conceivably  have  been  convicted  on  the  first,  and  cer- 
tainly would  legally  have  been  convicted,  had  the  jury 
chosen  to  have  thought  that  a  different  character  and 
incidents  were  to  be  attached  to  those  beatings,  from 
that  which  the  medical  witnesses  attached  to  them,  and 
had  either  attributed  the  death  to  the  assaults,  or  thought 
that  the  assaults  either  conduced  to  the  death  (if  E.  v. 
CrumpUmy  C.  &  M.  597,  is  good  law),  or  were  connected 
with  the  felonious  transaction  (according  to  B.  v.  Birch,  1 
Den.  C.  C.  186 ) 

It  is  clear,  therefore,  that  the  evidence  given  upon  the 
second  indictment  would  have  warranted  a  conviction  of 
an  assault  upon  the  first ;  and  had  the  Judge  left  it 
to  the  jury  on  the  first  trial  to  say  whether  or  no 
they  thought  the  prisoners  guilty  of  a  common  assault, 
the  jury  might  legally  have  convicted  them  of  such 
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assault;  and  then  on  a  second  indictment  they  could 

have  pleaded  autre/oie  oonvicty  just  as  tlCey  were  entitled 

to  plead  avirefcns  ojoquU  in  the  pre^nt  case.    For  the  only 

issue  raised  by  the  replication  was,  were  the  assaults 

charged  on  the  second  indictment  the  same  heatinga,  &c.^ 

in  point  of  fact  as  the  beatings,  &c.  charged  and  proved 

on  the  first  indictment? 

Pollock  C.  B. — ^You  must  go  the  length  of  saying  that 

this  plea  and  proof  of  the  identity  of  the  assaults  would 

have  entitled  the  prisoners  to  an  aquittal,  even 

^ough  there  had  been  no  evidence  offered  on   ^ 

the  first  indictment. 

OcKC.  Yes.  The  only  difficulty  in  that  case  would 
have  been  the  proof  of  the  identity.  Probably  the  date 
of  the  assaults  as  laid  in  the  first  indictment  would  have 
been  held  prima  fade  evidence,  at  all  events,  of  the 
assaults  intended  to  be  proved  in  support  of  it. 

Pollock  C.  B. — ^The  verdict  is  not  guilty  of  the  felony 
and  murder  aforesaid.  The  stat.  7  Wm.  4  &  1  Yid.  c. 
86,  has  made  no  alteration  in  the  form  of  thejmding.  If  it 
had  pronounced  distinctly  that  the  issue  upon  the  assaults 
is  before  the  jury,  and  that  they  might  by  their  verdict 
pronounce  the  prisoner  not  guilty  of  all  the  charges,  the 
case  would  have  been  firee  from  difficulty.  But  all  that 
the  statute  provides  is  that  the  jury  may  find  a  verdict 
of  guilty,  and  says  nothing  at  all  about  an  acquittal. 

Cox.  Suppose  the  jury  on  the  first  trial  had  chosen  to 
convict  the  prisoners,  would  not  that  have  been  a  legal 
conviction  ?  Must  not  there  have  been  a  verdict  of  guilty 
entered  on  the  record,  and  could  that  have  been  got  rid 
of — except  by  a  pardon  ? 

Pollock  C.  B. — ^Yes.  Suppose  the  Judge  had  said 
there  is  no  evidence  of  an  assault  in  this  case  which  will 
warrant  a  conviction,  and  the  jury  had  notwithstanding 
persisted  in  returning  a  verdict  of  guilty,  the  Attorney 
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General  might  bring  a  writ  of  error  in  fact,  and  confess 
that  the  judgment  could  not  be  sustained. 

The  Court  adjourned  till  Friday^  22nd  November,  on 
which  day 

The  Solicitor  Qeneral  proceeded  to  address  the  Court 
on  the  part  of  the  Crown.  He  felt  there  was  considera- 
ble conflict  of  opinion  upon  the  true  construction  of  the 
^n  A7-1  statute  7  Wm,  4  &  1  Vict.  c.  85,  and  it  *was  nece?- 
sary  to  start  with  the  law  as  laid  down  by  the 
Judges  in  the  case  of  the  King  v.  Va7ideroo7nb,  2  Leach, 
C.  C,  case  276,  by  Mr.  Justice  Bulleb,  who  had  stated 
that  the  true  criterion  upon  the  plea  of  autrefois  aequit 
was,  whether  the  facts  charged  in  the  second  indictment 
would  have  been  suflBcient  to  support  a  conviction  upon 
the  first  indictment.  That  was  the  principle  of  the  true 
foundation  of  the  doctrine  upon  which  the  plea  should 
rest.  Starting  with  the  proposition  that  the  plea  of 
autrefois  acquit  could  not  be  sustained  unless  the  feicth 
involved  in  the  second  charge  would  have  warranted  a 
conviction  on  the  first,  it  reduced  the  question  to  this — 
whether  these  prisoners,  upon  the  facts,  could  have  been 
convicted  upon  the  first  indictment;  and  he  thought 
there  could  not  be  the  least  doubt  in  the  world  that  it 
was  quite  clear  they  could  not  have  been  convicted  of 
murder.  The  facts  were  these: — These  two  persons 
being  charged  with  the  murder  of  an  apprentice  girl,  it 
appeared  that  a  series  of  acts  of  cruelty  and  ill-usage  had 
been  inflicted  upon  her  by  the  prisoners,  but  it  appeared 
that  it  was  not  these  beatings  and  ill-usages  which  had 
occasioned  the  death — ^the  surgeons  negativing  that,  and 
proving  the  death  to  be  attributed  to  a  particular  blow 
inflicted  a  few  days  before  the  death.  There  was  evi- 
dence to  shew  that  the  two  prisoners  had  inflicted  beat- 
ings, &c.,  which  the  surgeons  disconnected  with  the  cause 
•of  the  deaUi.     There  was  no  evidence  to  shew  by  whom 
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the  last  fatal  blow  had  been  inflicted.  And  he  would, 
therefore,  venture  to  assort,  as  a  proposition  upon  the 
highest  authority,  that  under  these  circumstances  it  was 
impossible  either  of  these  parties  could  have  been  con- 
victed. The  matter  had  caused  considerable  sensation, 
and  he  might  say  that  the  Profession  were  unanimous  in 
♦thinking  that  neither  of  these  parties  could  have  r*i  aq 
been  convicted. 

The  Chief  Baron  was  glad  to  hear  this  observation, 
because  it  was  desirable  that  the  administration  of  justice 
should  be  free  fix)m  the  reproach  of  having  caused  a 
failure  of  justice.  In  the  case  of  the  Mannings  he  had 
felt  himself  obliged  to  tell  the  jury,  and  he  did  tell  them, 
that  if  they,  upon  deliberation,  thought  that  a  murder 
had  been  committed  beyond  a  doubt,  and  committed  by 
one  of  the  prisoners,  but  after  the  utmost  deliberation 
they  thought  the  other  was  innocent,  and  they  could  not 
fix  the  guilt  distinctly  upon  either,  they  would  be  bound 
to  acquit  both.     That  was  clearly  the  law  of  the  land. 

The  Solicitor  Qeneral  thought  his  Lordship  would  not 
think  he  was  making  an  observation  which  was  imperti- 
nent, if,  after  the  discussion  which  had  taken  place  with 
reference  to  this  memorable  trial,  he  expressed  not  only 
his  own  profound  conviction,  but  the  unanimous  con- 
viction of  every  lawyer  in  Westmvnater  Hall  that  the  law 
was  so.  It  was  admitted  by  his  friend  on  the  first  trial ; 
the  moment  the  assault  was  suggested  on  the  part  of  the 
prosecution  it  was  met  by  the  authority  of  the  Queen  v. 
OrymptoUj  C.  &  M.  597,  and  it  was  asserted  that  the 
assault  was  not  connected  with  the  charge  of  murder  with 
which  these  two  persons  were  charged ;  and  he  would 
submit  that  the  learned  Judge  was  perfectly  right  in 
principle  and  was  supported  by  some  very  strong  authori- 
ties ;  and  it  was  right  that  the  question  of  assault  should 

be  treated  under  a  substantive  indictment.     The  authori- 
VoL.  n.- 
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ties  had  been  so  much  commented  upon  that  he  would 
only  take  a  rapid  review  of  them.  He  admitted  that  there 
was  considerable  conflict  in  the  cases,  and  he  must  have 
recourse  to  principle  in  order  that  the  Court  might  lay  down 
*1091  *®^™^®  ^®  which  might  be  considered  as  authori- 
ty. The  whole  question  turned  on  the  effect  of 
the  statute  7  Wm.  4  &  1  Vht.  c.  85.  Prior  to  that  statute 
a  person  charged  with  felony  could  not  be  convicted  of 
a  misdemeanor  involved  in  that  felony ;  but  the  statute 
had  provided  for  such  a  case.  It  frequently  happened 
that  persons  charged  with  felony  from  various  causes 
were  acquitted,  the  proof  failing,  so  that  there  appeared 
to  be  a  complete  failure  of  justice,  because  it  might  be 
clear  that  they  were  guilty  of  grievous  assaults,  though 
such  assaults  might  not  be  felonious.  These  cases  were 
what  the  statute  intended  to  apply  to.  The  object  of  the 
statute  was,  in  case  of  a  failure  to  make  out  the  charge 
of  felony,  to  enable  the  jury  to  convict  the  party  of  an 
assault.  Some  cases  seemed  to  have  gone  to  this  extent — 
that  if  a  felony  was  charged  and  a  misdemeanor  of  as- 
sault proved,  although  that  assault  should  not  be  con- 
nected with  the  felony  still  the  party  might  be  convicted 
of  the  assault.  Such  had  been  the  opinion  of  Baron 
Gurnet  in  the  Quem  v.  JboZ,  9  C.  &  P.  728.  Still  he 
did  not  think  when  the  Court  reviewed  the  cases  thev 
would  feel  bound  by  the  opinion  thrown  out  in  that  case, 
which  certainly  had  been  overruled.  His  (the  Solicitor 
GenerdTs)  proposition  was  this,  that  in  order  that  a  con- 
viction might  take  place,  the  assault  must  be  one  con- 
nected with  the  circumstances  relied  upon  to  make  out 
the  felony — ^in  this  case  with  the  death — ^in  others  with 
the  robbery,  or  rape,  &c.  There  must  be  something  con- 
nected with  the  main  felony  itself,  and  although  one 
learned  Judge  might  throw  out  and  act  upon  one  princi- 
ple, and  another  upon  another,  they  would  find  that  the 
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assault  -was  connected  and  immediately  connected  with 
the  chief  transaction  which  was  charged  as  the  felony 
and  inseparable  from  it^  and  that  in  all  the  cases  some 
♦other  ingredient  only  was  wanting  to  make  out  p^|  ^ .. 
the  felony.  In  one  of  the  cases  cited  on  the  other 
side,  R.  V.  EUia^  8  C.  &  P.  654,  the  parties  were  charged 
with  robbery,  but  the  particular  prisoner  was  not  seen  to 
have  committed  the  robbery,  but  was  seen  to  commit  an 
assault.  He  was  seen  in  the  course  of  the  transaction 
which  led  to  the  robbery — the  robbery  was  part  and  par- 
cel of  the  same  transaction — connected  in  point  of  time — 
connected  in  point  of  immediate  sequence ;  but  there  was 
a  failure  of  proof  of  the  robbery.  It  was  said  that  it 
was  competent  for  the  jury  to  convict  of  the  assault;  but 
that  was  the  judgment  of  a  single  Judge,  and  very 
shortly  afterwards  the  doctrine  was  not  upheld.  In  R. 
V.  Ckmldj  9  C.  &  P.  364,  there  had  been  no  argument. 
It  was  not  because  the  statute  made  it  competent  to  the 
jury  to  convict  a  man  of  the  misdemeanor  that  it  was 
necessary  he  should  be  convicted,  and  by  that  means  es- 
cape the  higher  penalty  which  would  attach  to  the  minor 
felony  involved  in  the  matter.  As  to  R.  v.  Archer,  2 
Moo.  C.  C.  283,  the  question  was,  whether  upon  a  joint 
indictment  one  party  could  be  convicted  of  a  felony  and 
the  other  of  a  misdemeanor.  It  was  held  they  could. 
That  case  is  not  much  in  point  either  way.  Then  in  R. 
V.  Gutteridge,  9  C.  &  P.  471,  Pabke  B.  said,  that  in  an 
indictment  for  felony  they  ought  not  to  convict  of  a  com- 
pletely independent,  and  distinct  assault,  but  only  of  such 
an  assault  as  was  connected  with  the  felony  charged.  In 
R.  V.  Si.  Oeorge,  9  C.  &  P.  491,  where  the  prisoner  was 
charged  with  attempting  to  fire  a  pistol  with  intent,  &c., 
the  question  was  whether  the  prisoner  could  be  convict- 
ed of  an  assault  committed  with  his  hand  prior  to  having 
drawn  out  the  pistol.     Baron  Parke  held  that  the  pri- 
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soner  could  only  be  found  guilty  of  that  assault  which 
was  involved  in  and  connected  with  firing  the  pistol. 
*n  n  *'^^^^  came  the  case  which  underwent  the  con- 
■"  sideration  of  the  fifteen  Judges,  E.  v.  Phelps^  C. 
&  M.  180,  2  Moo.  C.  C.  240, 1  Greaves's  Russell,  781. 
Phelps  and  others  were  indicted  for  murder.  He  had 
struck  the  deceased  with  his  fist  several  times,  but  then 
went  away,  and  was  not  present  when  the  fatal  blow  was 
struck.  The  jury  found  Phelps  guilty  of  the  assault,  but 
acquitted  the  others  altogether.  The  point  was  reserved 
and  the  Judges  unanimously  held  that  the  conviction 
was  wrong  because  the  blows  were  disconnected  with  the 
cause  of  death.  How  was  it  possible  to  distinguish  that 
case  jfrom  the  present  ?  Then  they  came  to  the  case  which 
had  been  relied  upon  at  the  trial  for  the  murder,  R.  v. 
Orumptoriy  1  C.  &  M.  597.  It  might  have  been  thought 
that  these  cases  would  have  completely  settled  the  law ; 
but  in  E.  V.  Boden,  1 C.  &  K.  398,  Parke  B.  is  reported  to 
have  adopted  a  view  of  the  statute  in  some  degree  oppo- 
ed  to  those  decisions.  The  report  seems  not  very  accu- 
rate ;  but  be  that  as  it  may,  even  in  that  case  the  assault 
was  directly  involved  in  the  felony  charged  :  and  upon 
conviction,  Parke  B.  gave  so  slight  a  punishment  that 
the  point  was  not  reserved.  It  was  monstrous  to  suppose 
that  where  a  party  was  acquitted  of  a  felony  he  might 
be  convicted  of  an  assault  which  was  totally  disconnect- 
ed from  the  felony.  It  was  not  because  a  felony  in- 
volved an  assault  that  therefore  you  might  convict  a 
man  of  any  assault  whatever.  In  E.  v.  Mrch^  1  Den. 
C.  C.  185 ;  S.  C.  2  C.  &  K.  193,  the  prisoner  was  in- 
dicted for  robbery ;  he  was  acquitted  of  the  robbery  and 
convicted  of  the  assault,  but  it  was  clear  the  assault  and 
the  robbery  were  considered  as  one  transaction,  although 
the  jury  negatived  the  intent  to  rob.  The  greatest  con- 
8[ideration  was  given  to  Mr.  Greaves's  note  to  Kussell,  who 
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bad  contended  that  it  was  necessary  that  the  intent  to 
commit  the  felony  *should  be  made  out  in  order  p^-.  ^  ^^ 
to  warrant  the  conviction  for  the  assault.  The 
correctness  of  that  note  was  questioned,  and  the  decision 
in  -B.  V,  Bhvhy  must  be  viewed  with  reference  to  that 
note ;  and  the  opinion  of  the  Judges,  as  there  given  by 
Baron  Pabke,  cannot  be  construed  to  apply  to  a  case  like 
the  present,  where  the  assaults  were  wholly  disconnected 
with  the  felony.  But  even  if  it  is  to  be  so  construed,  it 
seems  to  be  rather  the  opinion  of  Baron  Parke  individu- 
ally than  the  actual  judgment  of  the  Bench.  This  ap- 
pears from  the  case  of  B.  v.  Oreemooody  2  C.  &  K.  339,  in 
which  WiGHTMAN  J,  who  tried  the  case,  consulted  Mr. 
Justice  Cb£SSW£LL,  and  then  said  the  prisoner  could  not 
be  found  guilty  of  the  assault  unless  it  appeared  that  it 
was  committed  in  the  progress  of  something  which  when 
completed  would  be  with  intent  of  committing  a  felony ; 
therefore;  unless  the  jury  were  satisfied  the  prisoner  in- 
tended to  rob  at  the  time  he  assailed  the  prosecutor  he 
could  not  be  convicted.  It  is  clear,  therefore,  that  the 
above  opinion  of  Pajike  B.  could  not  then  have  been  pre- 
sent to  the  mind  of  Wightman  J.,  and  therefore  may  fair- 
ly be  considered  rather  the  dictum  of  a  single  Judge  than 
a  judgment  of  the  whole  Bench.  E.  v.  Conner ,  2  C.  & 
K.  518,  was  directly  in  point.  An  acquittal  was  direct- 
ed by  Serjeant  Murphy ^  after  consulting  the  Chief  Baron, 
because  the  death  was  not  connected  with  the  assault. 
The  same  remark  may  be  here  made  respecting  the 
judgment  in  B.  v.  Bir(Ji ;  and  in  B,  v.  Bamett  aaid  Otkersy 
2  C.  &  K.  594. 

Cresswell  J.  said,  the  jury  ought  not  to  convict  of  an 
assault  which  was  unconnected  with  the  robbery.  In  all 
the  cases  there  was  not  one  in  which  the  party  had  been 
convicted  of  an  assault  which  was  unconnected  with  the 
principal  transaction  charged.     In  B.  v.  Kingy  2  Cox  C. 
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*1 1  ^1   ^'  ^^'  ^^  Denman  seems  to  *have  construed  the 
statute  somewhat  diflferently,  but  even  there  the 
assault  may  be  regarded  an  an  actual  part  of  the  trans- 
action. 

V.  WiLLUMS  J,  said,  in  the  case  of  E.  v.  Auti/y  2  Cox, 
C.  C.  282,  he  had  concurred  with  Baron  Platt,  and  he 
believed  the  distinction  in  which  he  concurred  was  this : 
— If  the  prisoner  was  charged  with  killing  by  violence, 
and  the  evidence  for  the  Crown  shewed  that  there  was 
such  a  transaction,  but  that  the  prisoner  was  not  one 
who  was  implicated,  then  he  must  be  acquitted  generally, 
although  he  may  be  guilty  of  an  assault  upon  the  de-.. 
ceased,  because  that  assault  was  not  part  of  the  imputed 
transaction ;  but  if  the  evidence  for  the  Crown  failed  to 
shew  that  there  was  any  such  transaction  as  a  death  by 
violence,  but  that  it  was  attributable  to  natural  causes, 
but  the  evidence  shewed  a  transaction  amounting  to  an 
assault,  in  which  the  prisoner  was  implicated,  and  nothing 
more,  then  the  jury  might  convict  of  the  assault,  because 
the  only  transaction  charged,  was  proved,  and  the  pri- 
soner was  shewn  to  have  been  guilty  of  it. 

The  Solicitor  General.  Death  there  appeared  to  have 
proceeded  from  natural  causes,  and  there  was  nothing 
beyond  the  assault.  The  charge  terminated  with  the 
assault  and  could  be  carried  no  further.  But  in  the  pre- 
sent case  they  had  the  fact  of  a  death  by  violence  occa- 
sioned by  somebody  else ;  and  it  involved  this  question, 
whether  if  A.  was  indicted  for  murder,  and  it  appeared 
that  jB.,  and  not  A.,  had  occasioned  the  death  and  was 
guilty  of  the  murder,  you  could  find  A.  guilty  of  an 
assault  which,  in  truth,  was  quite  an  independent  trans- 
action. 

Talfourd  J.  Suppose  the  order  of  proof  had  been  in- 
verted, and  the  medical  men  had  been  first  called  and 
proved  the  death  to  have  been  occasioned  in  some  other 
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way  than  what  waa  charged  in  the  indictment, 
*the  Judge  would  have  stopped  the  case  before   •- 
any  evidence  of  assault  had  been  offered  by  the  Crown. 
Could  the  prisoners  in  such  case  have  pleaded  avirefois 
acqmt  of  the  assault  ? 

The  Solicitor  Qenercd.  In  R.  v.  Bophe,  Central  Crimi- 
nal Court,  Aug.  1 850,  it  was  proved  that  the  ill-treatment 
had  taken  place  many  months  before,  but  there  was  no 
evidence  to  connect  the  death  with  the  violence,  and  it 
was  proved  that  the  deceased  had  died  from  natural 
causes,  still  Baron  Platt  held  that  the  prisoners  might 
be  convicted  of  an  assault.  He  (the  Solicitor  General) 
was  desirous  of  treating  every  decision  with  the  greatest 
possible  respect ;  but  he  owned  he  could  not  understand 
the  principle  upon  which  that  decision  was  come  to, 
because  it  would  almost  seem  from  that,  that  you  might 
convict  a  man  of  an  assault  upon  an  indictment  charging 
another  offence,  if  it  turned  out  that  at  some  time  or 
other  the  man  had  committed  an  assault.  There  are 
many  cases  in  which  in  order  to  shew  the  mind  and  dis- 
position of  the  accused  towards  the  deceased — to  shew  a 
grudge  of  old  standing — it  might  be  very  important  to 
introduce  evidence  of  an  assault,  but  supposing  the  proof 
wholly  to  fail  in  connecting  the  prisoner  with  the  death, 
could  any  one  say  that  the  jury  could  turn  round  and 
convict  the  party  of  an  assault  ?  What  limitation  would 
the  Court  apply  to  the  statute  ?  Was  not  the  true  prin- 
ciple to  be  collected  from  all  the  cases — ^that  a  party 
might  be  convicted  of  an  assault  where  an  indictment 
for  felony  involved  a  charge  of  violence,  if  the  assault 
was  so  immediately  connected  with  the  felony  so  charged, 
that  on  a  failure  of  proof  of  any  of  the  circumstances  to 
constitute  the  felony,  the  transaction  actually  proved 
was,  at  all  events,  clearly  an  assault  ?  It  was  quite  clear 
that  the  acts  charged  in  this  second  indictment  did  not 
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^^  occasion  the  *death,  and  therefore  these  parties 
J  were  not  before  put  in  peril.  It  has  been  con- 
tended that  they  must  be  taken  to  have  been  in  peril, 
because  it  is  conceivable  that  they  might  have  been  con- 
victed of  murder,  had  the  evidence  been  different,  or  the 
jury  taken  a  different  view  of  it.  But  we  must  look  at 
the  actual  facts  They  shew  that  the  Counsel  for  the 
prisoners  relied  on  the  very  fact,  that  the  assaults  were 
wholly  disconnected  from  the  death ;  and  on  the  second 
trial  the  proof  was  precisely  the  same.  Further,  the 
statute  said  that  in  cases  of  felony,  where  the  evidence 
did  not  warrant  a  conviction  for  the  felony,  the  jury 
might  convict  of  an  assault.  But  was  it  (Migaiory  upon 
the  jury  to  convict  of  the  assault  ?  or  was  it  incumbent 
on  the  Judge  to  direct  the  jury  to  convict  of  the  assault  ? 
He  apprehended  not. 

Pollock  C.  B. — Does  the  statute  bring  the  assault 
before  the  jury  with  all  its  consequences,  or  does  it 
merely  auOunize  the  jury  to  convict,  so  that  such  con- 
viction shall  not  be  bad  on  error,  which  at  common  law 
it  would  be  ?  The  framer  of  the  statute  never  contem- 
plated all  the  consequences  arising  from  the  incidents  of 
pleading. 

The  Solicitor  Oeneral.  Suppose  A.  indicted  for  a 
felony,  the  case  proved;  the  Judge  sees  that  the  jury 
are  unwilling  to  convict,  and  that  if  they  have  the  loop- 
hole of  a  verdict  of  assault,  they  would  avail  themselves 
of  it ;  must  the  Judge  give  them  such  loophole  ?  Surely 
this  statute  cannot  be  construed  to  make  it  impercUive  on 
the  Judge  to  be  a  party  to  such  a  defeat  of  justice. 

V.  Williams  J. — Your  argument  seems  to  prove  too 
much.  Would  it  not  equally  apply  to  a  case  of  murder, 
where  the  jury  might  be  bent  on  acquitting  of  the  mur- 

*1161    ^^''  ^^^  convicting  of  the  manslaughter?     Yet 
*there  the  Judge  would  have  no  discretion  in  the 
matter. 
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The  Solicitor  Qenercd.  There  is  this  difitinction. 
Manslaughter  is  involved  in  murder. 

V.  Williams  J, — At  common  law  there  could  not  be 
a  conviction  for  an  assault  on  a  trial  for  murder,  because 
it  was  a  misdemeanor;  it  thus  was  taken  out  of  the  gene- 
ral rule  that  on  an  indictment  for  any  offence  of  a  com- 
pound nature,  there  might  be  a  conviction  of  any  one  of 
the  criminal  elements  of  which  such  offence  was  com- 
posed. The  statute  has  brought  it  within  the  rule, 
although  it  has  left  the  original  reason  of  the  exception 
unaffected.     It  is  thus  a  wholly  anomalous  case. 

The  Solicitor  Qeneral.  Suppose  twenty  assaults  charged 
in  the  indictment,  would  the  statute  authorize  a  convic- 
tion of  the  assaults  ?  It  is  said  that  it  would,  because 
there  might  be  twenty  distinct  counts.  But  in  an  indict^ 
ment  for  felony  the  prisoner  has  the  right  to  put  the 
Crown  to  an  election,  and  therefore  there  could  only  be 
a  conviction  on  one  count.  Here  therefore  as  the  various 
assaults  were  all  introduced  merely  because  they  were 
supposed  all  to  verge  together  and  blend  in  one  crowning 
conclusion,  there  could  only  be  a  conviction  of  one  as- 
sault; and  the  statute  evidently  contemplates  such  a 
result.  The  jury  therefore  must  either  be  empowered 
to  select  one  particular  assault,  or  to  convict  of  a  great 
number.  Must  they  so  select?  If  so,  then  the  plea  of 
mdrefois  aeqxvU^  according  to  the  view  on  the  other  side, 
would  entitle  the  prisoners  to  go  scot  free,  if  charged 
afterwards  with  the  other  nineteen  assaults. 

Pollock  C.  B. — You  say  that  the  statute  must  be  con- 
strued to  mean  that  if  the  prosecutor  prove  an  assault 
so  connected  with  a  felony  as  to  form  part  of  *the  v^yVI 
transaction  charged  as  a  felony,  but  fails  to  shew 
that  such  assault  actually  became  a  constituent  part  of 
the  felony  so  as  to  have  an  actually  felonious  character, 
then  the  jury  may  convict  of  an  assault.     The  punish- 
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ment  seems  to  shew  that  the  Legislature  never  meant  it 
to  apply  to  mere  common  assaults. 

The  Solicitor  QeTverdl.  It  is  said  that  if  the  assault  is 
charged  in  the  indictment,  and  brought  before  the  jury- 
in  evidence  by  the  Counsel  for  the  Crown,  then  the  plea 
of  aiUre/ois  acquit  applies.  That  is  contrary  to  the  cri- 
terion to  be  found  in  R.  v.  Vanderoomb^  2  Leach,  C.  C, 
case  276,  and  R.  v.  Bircherumghy  1  Moo.  C.  C.  477;  S. 
a  1  Greaves's  RusseU,  836, 7. 

Martin  B. — Assume,  for  argument  sake,  that  the  se- 
cond count  were  the  only  count  in  the  indictment,  and 
that  the  Crown  had  proved  all  the  assaults  there  charged, 
that  then  the  prisoners  had  called  the  surgeons,  and  that 
the  medical  evidence  shewed  that  the  death  was  not 
caused  by  the  assaults  charged  and  proved ;  the  prisoners 
would  have  been  acquitted ;  but  would  they  not  have 
stood  their  trial  and  been  in  peril  of  a  legal  conviction  ? 
What  substantial  difference  is  there  between  that  case 
and  the  present? 

The  Solicitor  Oenercd.  The  statute  creates  the  diflB- 
culty  in  this  case.  Now  as  to  the  misdirection.  The 
pleadings  raise  this  issue.  Have  the  parties  been  acquitted 
before  on  this  charge  ?  The  Judge's  direction  is  in  effect 
this.  They  have  been  tried  for  some  assaults,  but  only 
for  assaults  connected  with  the  ^eath ;  therefore  the  only 
question  now  is,  whether  the  assaults  here  charged  were 
the  assaults  which  caused  the  death  ?  He  merely  meant 
to  point  out  that  on  the  first  trial  the  prisoners  would 
not  have  been  liable  for  any  assaults  other  than  such  as 
conduced  to,  or  caused  the  death,  i.  6.,  were  connected 
with  the  death  in  the  way  of  cause  or  effect.  "  Oon- 
duced  to''  *is  an  expression  more  favourable  to  the 
J  prisoner  than  ''connected  with!'  The  direction 
was  therefore  right. 

Shde  and  Gox^  in  reply,  called  the  attention  of  the 
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Court  to  the  great  number  of  decisions,  as  well  of  single 
Judges  as  of  the  whole  Bench,  which  would  be  over- 
ruled, if  the  Solicitor  QeneniCs  argument  were  to  suc- 
ceed :  also  to  the  position  in  which  the  prisoners  would 
have  been  placed  in  consequence  of  those  decisions,  had 
Talfourd  J.  left  the  question  of  assault  to  the  jury  and 
they  had  returned  a  verdict  of  guilty ;  that  in  the  face 
of  those  decisions  the  prisoners  on  a  case  reserved  would 
not  have  had  the  least  chance  of  a  favourable  decision. 
Why  then  should  the  Crown  be  entitled  to  greater  favour, 
when  R.  v.  OrwmpUmy  C.  &  M.  591,  was  the  only  autho- 
rity on  that  side? 

V.  Williams  J. — ^You  say  that  the  Judge  was  boimd 
to  put  the  question  of  assault  to  the  jury :  and  that  the 
prisoners  were  therefore  put  in  peril  of  a  conviction. 
Suppose  the  case  of  a  woman  indicted  for  the  murder  ot 
her  bastard  child,  the  jury  are  at  liberty  under  stat.  9 
Geo.  4,  c.  31,  s.  14,  to  acquit  of  the  murder,  and  to  find 
her  guilty  of  endeavouring  to  conceal  the  birth.  Is  the 
Judge  bound  to  leave  this  alternative  to  the  jury? 

SsHade.     In  my  opinion  he  is.  Our.  adv.  vult. 

On  Saiiirdayj  25th  January ^  A.  D.  1851,  this  case  was 
re-argued  in  the  Court  of  Exchequer,  before  the  fourteen 
following  Judges — Lord  Campbell  C.  J.,  Pollock  C.  B., 
Jervis  C,  J.,  Parke  B.,  Pattbson  J.,  Alderson  B., 
Coleridge  J.,  Maulb  J.,  Wightman  J.,  Cresswell  J., 
Erle  J.,  V.  Williams  J.,  Talfourd  J.,  and  Martin  B. 

*Slade  for  R.  C.  Bird.     Cox  for  S.  Bird.  f  *n  Q 

The  Solicitor  Qeneraly  and  Rowe  Q.  C,  and  Kara- 
lalce,  for  the  Crown. 

Slade  read  the  case,  and  on  his  mentioning  that  a  por- 
tion of  the  case  had  been  struck  out  on  his  application, 
wilii  the  consent  of  the  Counsel  for  the  Crown,  but  with- 
out the  knowledge  of  the  Judge  who  had  reserved  the 
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case,  some  discussion  took  place  as  to  the  power  of  Coun- 
sel to  make  such  alteration  in  a  case  reserved,  without 
the  express  sanction  of  the  Judge  by  whom  the  case  had 
been  stated  for  the  opinion  of  the  Court  of  Appeal ;  but 
as,  on  referring  to  the  Master,  it  was  found  that  the  alter- 
ation had  been  made  by  the  order  of  the  Court  to  whom 
the  case  had  in  the  first  instance  been  referred,  the  case 
was  heard  in  its  amended  form. 

Slade  then  said  he  should  submit  two  propositions, 
and  if  he  succeeded  in  establishing  either  of  those  pro- 
positions he  should  submit  that  he  was  entitled  to  the 
judgment  of  the  Court.  The  first  proposition  was,  that 
the  true  issue  raised  by  the  pleadings  was  not  presented 
to  the  jury,  but  another  and  a  totally  different  issue,  and 
that  if  the  true  issue  had  been  put,  the  prisoner  would 
have  been  entitled  to  a  verdict.  The  seccmd  was  a  gen- 
eral proposition  of  law,  that  a  jury  having  already  had 
the  prisoners  in  charge  upon  those  assaults,  upon  a  felony 
which  included  the  assaults,  they  could  not  be  tried 
again.  The  prisoners  were  tried  at  the  Spring  assizes 
for  the  murder  of  Mary  Ann  Pa/raaaa.  The  cause  of 
death  was  stated  in  as  many  as  six  counts.  He  admitted 
that  it  was  not  necessary  to  prove  all  the  assaults  pre- 
cisely as  laid,  nor  was  it  necessary  to  prove  the  time  at 
which  it  was  stated  they  had  taken  place,  but  it  was 
material  to  consider  the  mode  in  which  the  prosecutor 
had  stated  his  case,  for  the  Court  would  then  be  able  to 
collect  that  these  assaults  were  part  of  the  act  and  tran- 
*1201  ®^*^^^  *which  the  Crown  had  prosecuted  as  a 
felony  by  the  indictment.  -B.  v,  Birch^  1  Den.  C. 
C.  185,  shewed  that  that  was  the  test  by  which  they 
were  to  arrive  at  the  conclusion  whether  a  party,  on  a 
charge  of  felony,  including  an  assault,  could  be  convicted 
of  an  assault.  In  this  case  there  could  be  no  doubt  it 
was  so,  for  it  was  not  only  so  charged,  but  it  was  opened 


EEGINA  V,  BIRD.  125 

by  the  Counsel  for  the  Crown  that  they  should  rely  upon 
the  assaults  as  tending  to  prove  the  charge  of  murder. 
At  the  trial  for  murder  three  assaults  were  proved,  and 
three  were  relied  upon.  The  first  was  proved  to  have 
taken  place  on  the  5th  of  November;  the  second  at  the 
end  of  November y  or  beginning  of  December;  and  the  third 
on  the  11th  of  December.  No  other  assault  was  proved. 
On  the  second  trial  the  same  three  assaults  were  proved, 
and  no  other.  The  first  trial  proceeded  at  very  great 
length  until  it  was  necessary  to  call  the  medical  evidence 
to  prove  the  cause  of  death.  The  medical  men  swore 
that  the  cause  of  death  was  a  blow  upon  the  head,  given 
apparently  shortly  before  death,  and,  as  there  was  a 
total  absence  of  evidence  to  shew  whether  either  of  the 
prisoners  gave  the  blow,  the  prisoners  were  acquitted. 
This  evidence  of  the  medical  men  came  upon  the  Crown 
completely  by  surprise,  and  the  Counsel  were  not  pre- 
pared to  argue  whether  the  parties  could  be  convicted  of 
an  assault.  It  was  asked  by  the  learned  Judge  whether 
they  could  not  be  convicted  of  the  assault  ?  He  (Slade) 
submitted  that  they  could  not,  and  cited  E.  v.  OrumpUm^ 
C.  &  M.  597,  and  there  was  an  end  of  the  question. 
There  was  no  argument. 

Talfoitrd  J.  said.  What  took  place  was,  I  believe,  this ; 
when  I  was  asked  whether  the  prisoners  could  not  be 
found  guilty  of  an  assault,  I  asked  whether  there  was 
any  evidence  of  a  joint  assault  ?  Then  some  assault  was 
mentioned  which  I  said  seemed  to  be  quite  unconnected 
with  the  death ;  and  while  I  was  saying  *this,  B.  r^-.  o-i 
V.  Orumptoriy  was  cited  as  an  authority  against  a 
conviction  for  an  assault  in  such  a  case,  and  as  the  Coun- 
sel for  the  Crown  said  that  they  could  carry  the  case  no 
further,  I  directed  an  acquittal. 

Slade.     At  the  last  Summer  assizes  these  prisoners 
were  indicted  for  an  assault,  and  that  raised  the  question 
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whether  they  might  be  again  tried  for  an  assault.  The 
prisoners  put  in  a  plea  of  autrefois  acquit,  that  the  assaults 
included  in  the  felony  and  murder  charged  upon  them, 
of  which  they  had  already  been  acquitted^  were  the  same 
as  those  charged  in  the  present  indictment.  The  repli- 
cation was  that  they  were  not  acquitted  of  the  felony  and 
the  murder,  including  the  same  assaults  charged  in  this 
indictment.  The  learned  Commissioner,  before  whom 
this  trial  took  place,  put  the  prisoners  to  the  proof  of  the 
identity  of  the  assaults,  though  he  (Slade)  contended  that 
it  was  for  the  Crown  to  prove  the  non-identity ;  and  he 
then  proved  the  identity  of  the  assault  charged  in  the 
second  indictment  with  one  of  those  charged  and  proved 
at  the  former  trial.  The  learned  Commissioner  then 
directed  the  jury  that  if  they  were  satisfied  that  there 
were  several  distinct  and  independent  assaults,  some  or 
any  of  which  did  not  in  any  way  conduce  to  the  death  of 
the  deceased,  it  would  be  their  duty  to  find  a  verdict  for 
the  Ci'own.  That  was  not  the  proper  issue ;  the  prisoners 
had  no  chance  upon  that  direction.  K  the  assaults  had 
conduced  to  the  death  of  the  deceased,  the  prisoners  were 
guilty  of  murder,  and  should  have  been  convicted  on  the 
first  trial.  This  was  an  issue  which  the  learned  Judge 
was  not  justified  in  pressing  upon  the  prisoners,  and  it 
amounted  to  such  a  misdirection  that  he  submitted  the 
prisoners  were  entitled  to  the  judgment  of  the  Court. 
No  such  question  as  that  left  to  the  jury  by  the  learned 
Commissioner  arises  on  the  record;  for  the  replication 

*1221  ^^t*^^  t^^*'  *there  was  a  good  subsisting  judg- 
Tnent  of  acquittal,  and  raised  the  simple  question, 
were  the  prisoners  thereby  acquitted  on  a  charge  of  the 
same  heatings  in  fact  as  they  are  charged  with  on  the 
second  indictment  ?  The  replication  in  eflfect  said,  "  I 
admit  you  were  tried  before ;  I  admit  you  were  acquitted 
on  that  trial,  and  that  there  is  a  good  subsisting  record  of 
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acquittal ;  but  I  say  that  the  facts  alleged  against  you  on 
that  trial  were  totally  different  from  the  facts  alleged 
against  you  on  this,  and  therefore  you  are  not  entitled 
to  an  acquittal/'  Thus  the  replication  and  the  plea 
together  raised  the  simple  issue  of  the  identity  of  the 
assaulis  in  point  of  fcLct^  and  as  they  were  confessedly  the 
same,  the  prisoners  were  entitled  to  an  acquittal.  For 
even  assuming  that  ujpon  the  evidence  as  given  ai  the  first 
trialj  there  could  not  have  been  a  conviction  for  an 
assault,  (whether  the  Judge  had  directed  the  ywy  accord- 
ing to  the  dictum  in  B.  v.  Orvmpton  or  the  decision  in 
B.  V.  Birdi),  still,  that  had  nothing  to  do  with  the  ques- 
tion raised  by  the  pleadings,  for  it  would  merely  shew 
that  the  Crown  had  chosen  to  prosecute  for  an  offence  on 
which  they  ought  to  have  known  the  evidence  would 
probably  not  enable  ^hem  to  get  a  conviction.  But  hav- 
ing so  prosecuted,  the  prisoners  have  been  in  peril — they 
have  incurred  a  chance  of  being  convicted,  and  by  the 
law  of  England  may  not  a  second  time  be  put  in  peril  on 
tJie  8ame  facts^  which  the  Crown  has  by  a  former  failure 
at  last  learnt  to  deal  with  less  unskilfully.  If  the  Crown 
wished  to  raise  the  other  issue  it  should  have  been  raised 
by  the  pleadings,  and  then  the  important  question  might 
have  been  discussed  whether  it  was  necessary,  in  the 
case  of  murder,  that  an  assault  of  which  the  party  might 
be  convicted  under  the  stat.  7  Wm.  4  &  1  Viet.  c.  85,  s. 
11,  must  be  an  assault  conducive  to  the  death;  but  upon 
these  pleadings  *that  was  not  raised.  The  point  r*i  os 
was  only  glanced  at  when  this  case  was  argued 
before  the  Court  of  Appeal,  K  the  Counsel  for  the 
Crown  had  replied  to  his  plea  that  none  of  these  assaults 
conduced  to  the  death,  he  would  have  demurred,  he 
would  not  have  gone  to  trial  upon  that  replication. 

Lord  Campbell  C.  J. — The  matter  turns  upon  the 
construction  of  stat,  7  Wm.  4  &  1  Vict,  c.  85,  s.  11.     If, 
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upon  the  construction  of  that  act  of  Parliament,  the  pri- 
soners might  have  been  convicted  on  the  first  trial  of  an 
assault,  then,  upon  the  second,  they  would  be  in  peril  a 
second  time. 

Alderson  B. — If  they  could  have  been  convicted  the 
first  time  no  doubt  they  were  in  peril. 

Lord  Campbell  C.  J. — They  could  not  have  been  con- 
victed of  the  assault  except  under  Lord  Denman's  Act, 
and  therefore  that  is  the  question. 

Slade  submitted  that  that  did  not  get  rid  of  the  ques- 
tion whether  the  proper  issue  had  been  left  to  the  jury. 
He  would  now  turn  to  the  second  proposition,  that  the 
prisoners,  having  been  once  in  peril,  cannot  now  be  tried 
again  for  the  same  offence. 

Lord  Campbell  C.  J. — You  have  only  to  shew  that 
they  were  in  peril  the  first  time  for  this  offence,  with 
which  they  are  charged  on  the  second  occasion. 

SUxde  then  cited  and  commented  on  the  same  cases 
which  he  had  already  brought  before  the  notice  of  the 
Court  of  Appeal,  and  in  addition,  R.  v.  Brimilow^  2  Moo. 
C.  C.  122. 

In  the  course  of  the  argument,  Parke  B.  said  that  the 
judgment  in  the  case  of  R,  v.  Birchy  referred  to  two  classes 
of  assaults ;  one,  those  which  conduced  to  the  felony ;  an- 
other, those  which  were  wholly  disconnected  with  it;  and 
it  was  there  determined  that  the  operation  of  the  stat.  7 
.-  Wm.  4  &  1  Tiet.  c.  85,  s.  11,  was  not  on  the  one 
J  hand,  to  be  confined  exclusively  to  the  *former 
class,  nor  on  the  other  to  be  extended  to  the  latter;  but 
that  it  related  to  such  assaults  as  were  included  in  the 
felony  charged,  either  expressly  or  by  legal  implication, 
and  were  part  of  the  very  act  or  transaction  which  the 
Crown  prosecuted  as  a  felony  by  the  indictment. 

Alderson  B.  said,  if  the  assault  was  charged  in  the 
first  indictment,  and  the  jury  might  legally  have  found 
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the  prisonefs  guilty  of  the  murder  upon  any  evidence 
which  might  conceivably  have  been  given  to  prove  those 
assaults,  then  they  have  been  in  peril  before  about  these 
assaults,  and  cannot  be  tried  a  second  time. 

Lord  Campbell  C.  J.  said,  that  the  question  whether 
the  parties  had  been  in  peril  before  could  not,  as  regarded 
the  evidence,  depend  solely  on  whether  the  evidence 
offered  in  support  of  the  second  indictment  had  been  in 
point  of  fact  offered  in  support  of  the  charge  contained 
in  the  first;  for  though  offered  it  might  be  inadmissible 
on  the  first  trial.  It  must  be  legal  evidence  and  relevant 
to  the  charge.  In  this  case  I  do  not  see  why,  if  the  jury 
had  chosen  to  think  the  medical  evidence  unsatisfactory, 
or  to  disbelieve  it,  the  prisoners  might  not  legally  have 
been  convicted  of  the  murder.  It  is  contended,  on  the 
part  of  the  prisoners,  that  the  jury  should  have  been 
directed  to  consider  whether  the  assault  charged  in  the 
second  indictment  was  the  same  as  any  of  the  assaults 
charged  in  the  first  indictment  as  a  part  of  the  felony, 
and  given  in  evidence  in  support  of  such  charge. 

Pabke  B.  said  the  question  was,  whether  the  assault 
in  the  second  indictment  formed  part  of  the  felony 
charged  in  the  first  indictment,  as  explained  by  the  evi- 
dence given  on  that  occasion  on  the  part  of  the  prosecu- 
tion. 

Maule  J.  said,  suppose  at  the  first  trial  a  series 
of  ^assaults  proved,  and  a  death,  but  it  to  be  quite  ^ 
uncertain  whether  the  death  had  been  caused  by  the  as- 
saults, or  by  some  other  cause,  it  is  difficult  to  see  why 
the  prisoners  could  not  have  been  convicted  of  an  assault. 
Suppose  A.  charged  with  the  murder  of  JB.,  a  body  found, 
supposed  to  be  that  of  j5.,  and  at  the  trial  £.  to  appear 
and  give  evidence  against  A.  of  assaults,  why  should  not 
the  jury  acquit  A.  of  the  felony  and  murder,  and  convict 

him  of  the  assault? 
Vol.  n.— 9 
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QxB,  for  S.  Bird,  was  stopped  by  Lord  Campbell  C.  J., 
who  observed  that  as  there  was  only  one  plea  of  atUre/ois 
acquit  pleaded  by  both  of  the  prisoners,  the  practice  of. 
the  Court  was  only  to  hear  one  Counsel  on  a  side.  In 
Frosfe  cascj  2  Moo.  C.  C.  145,  note,  the  prisoners  had 
pleaded  separately  and  been  tried  separately.  But  upon 
hearing  that  Slade  and  Cox  had  been  under  the  impres- 
sion that  they  should  both  be  heard,  and  had  arranged 
the  argument  with  that  view  Lord  Campbell  C.  J.,  inti- 
mated that,  under  those  particular  circumstances,  the 
Court  would  hear  him. 

Cox  then  used  the  same  arguments  that  he  had  ad- 
dressed to  the  Court  of  Appeal. 

Bcnjoe  Q.  C,  for  the  Crown,  (a)  admitted  that  if  the  pri- 
soners could  have  been  legally  convicted  of  the  assault  in 
question  on  the  first  trial,  they  could  not  be  tried  for  that 
assault  again ;  but  contended — 1st,  that  they  could  not 
have  been  so  legally  convicted ;  2d,  that  they  had  not  in 
fact  been  acquitted  of  that  assault. 

Lord  Campbell  C.  J. — They  were  acquitted  on  the 
first  trial  of  every  charge  upon  which  they  might  have 
been  convicted.  Therefore  the  only  question  is  of  what 
*1 2fi1  ^^8^*  *^®y  have  been  convicted  on  the  first  *trial  ? 
"^  The  whole  case  turns  upon  the  construction  of  the 
statute. 

Bowe  Q.  C.  The  words  in  the  statute  "when  the 
crime  charged  shall  include  an  assault,"  need  not  mean 
"  crime  averred  on  the  face  of  the  indictment." 

Alderson  B. — No.  It  means  such  crime  as  in  its  na- 
ture includes  an  assault,  even  though  that  assault  is  not 
expressly  averred  in  the  indictment.  Thus  manslaughter 
may  or  may  not  include  an  assault ;  a  manslaughter  by 
blows,  &c.,  does  so,  and  manslaughter  by  negligence,  &c., 
does  not ;  so  administering  poison  with  intent  to  murder 

(a)  The  Solicitor  General  had  left  the  Court. 
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does  not  neoeaaarUy  include  an  assault ;  B.  v.  Ihuper,  1 
C.  &  K.  176.  (a)  It  was  for  this  reason  that  the  Judges 
in  H.  Y.  Birchj  1  Den,  C.  C.  185,  suggested  that  the  in- 
dictment should  expressly  aver  an  assault  in  those 
cases  to  which  .the  statute  applied. 

Maule  J. — But  of  course  if  an  assault  is  improperly 
averred,  that  will  not  make  the  crime  charged  include 
an  assault  within  the  meaning  of  the  statute.  But  in 
this  case  the  first  indictment  chaises  an  assault  ex  vi 
termirdj  for  it  charges  a  death  by  beating ;  the  word  as- 
sault need  not  be  used  in  such  a  case  as  that. 

Rawe  Q.  C,  contended  that  the  assaults  charged  in  the 
first  indictment  were  wholly  unconnected  with  the  felony 
and  murder,  and  that  the  words  of  the  stat.  7  Wm.  4  &  1 
Vict.  c.  85,  s.  11,  where  the  crime  charged  shall  include 
an  assault  against  the  person,  it  shall  be  lawfiil  for  the 
jury  to  acquit  of  the  felony,  and  *to  find  a  ver-  r*-|o'- 
diet  of  guilty  of  assault  against  the  person  indict- 
ed,  if  the  evidence  shall  warrant  such  finding^'  shewed 
that  the  prisoners  could  not  have  been  convicted  of  the 
assault,  because  the  evidence  did  not  warrant  such  find- 
ing. On  being  asked  by  Lord  Campbell,  to  give  a  defi- 
nition of  a  disconnected  assault,  he  referred  to  jR.  v. 
Crumphmj  C.  &  M.  600,  where  Patteson  J.  said,  "  I  think 
that,  no  assault  is  included  in  a  charge  of  manslaughter 
which  does  not  conduce  to  the  death  of  the  deceased, 
although  the  death  itself  be  not  manslaughter.  Here 
the  surgeon  disconnects  this  assault  from  the  death ;  and 
I  think,  therefore,  that  the  prisoner  is  entitled  to  be  ac- 
quitted altc^ether." 

(a)  This  case  seems  to  shew  that  where  the  crime  charged  in  the  indictment 
may  include  an  assault,  but  no  assault  is  expressly  or  impliedly  averred  iu  the 
indictment,  it  will  depend  upon  the  nature  of  the  crime,  m  ascertained  by  the 
evidmee,  whether  it  includes  an  assault  or  no,  so  as  to  come  within  stat.  7  Wm.  4 
k  1  Vkt.  c.  85,  s.  11.  It  seems  that  the  Indictment  per  ae  would  be  an  insuffi- 
cient test.    Comp.  R.  y.  DUworth^  2  M.  ft  R.  531. 
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Lord  Campbell  C.  J.  said  that  if  that  statement  were 
a  little  qualified  it  would  be  an  excellent  description. 

Parke  B.  said  that  the  view  there  taken  by  Patteson 
J.  rather  favoured  the  opinion  expressed  in  1  Greaves's 
Russell,  782,  note(/),  that  the  statute  was  only  intend- 
ed to  apply  to  inchoate  felonies.  But  that  doctrine  had 
been  overruled  by  jB.  v.  Birch,  1  Den.  C.  C.  185,  and  the 
true  construction  of  the  statute  was  there  given. 

Iiov)e,  Q.  C.  cited  B.  v.  OonnoTy  2  C.  &  K.  619. 

Maule  J. — That  in  that  case  the  report  left  it  uncer- 
tain in  what  form  the  crime  is  charged  in  the  indictment. 
From  the  report  it  would  seem  probable  that  it  included 
an  assault.  But,  suppose  an  indictment  to  charge  a 
death  by  stabbing,  it  would  not  be  a  parallel  case  to  the 
present;  for  here  the  death  was  ascribed  to  a  series  of 
acts,  any  or  all  of  which  may  probably  turn  out  to  have 
been  the  cause  of  it. 

Alderson  B. — Suppose  you  translate  into  plain  lan- 
guage what  actually  took  place  on  the  first  trial.     The 

*1281  ^""^^  ^"^^  *?  the  jury,  "Two  sets  of  assaults 
-•  *have  been  given  in  evidence ;  one  set  alone  is 
said  to  have  caused  the  death ;  the  other  set  is  said  not 
to  have  caused  it.  If  you  are  of  opinion  that  the  pri- 
soners committed  the  former  set,  and  that  they  thereby 
caused  the  death,  it  is  your  duty  to  find  them  guilty  of 
the  murder;  if  not,  it  is  your  duty  to  acquit  them/' 
The  jury  thereupon  found  that  the  former  set  caused  the 
death,  but  that  the  prisoners  did  not  commit  them ;  and 
as  to  the  latter  set,  they  are  then  told  that,  whether  the 
prisoners  committed  them  or  not,  they  could  not  find 
them  guilty  of  them ;  and  they  are  thereupon  acquitted. 
But  prior  to  the  verdict  being  given,  were  not  the  prisoners 
in  peril  ?  The  latter  set  of  assaults  are  not  disconnected 
from  the  murder  till  the  verdict  has  been  given.     The 
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jury  might  have  found  that  they  caused  the  death,  and 
were  oonunitted  by  the  prisoners. 

Bowe  Q.  C.  said,  that  the  evidence  was  all  one  way, 
and  that  the  Judge  could  not  let  it  go  to  the  jury,  except 
as  evidence  for  an  acquittal. 

GoLERn)6£  J. — That  depended  solely  on  the  medical 
evidence,  and  the  effect  of  that  evidence  was  a  question 
of  fact  for  the  jury  to  determine.  They  might  not  have 
agreed  with  it,  and  might  have  thought  that  the  death 
proceeded  from  the  previous  assaults. 

Lord  Campbell  C.  J. — You  are  trying  to  shew  that 
the  assaults  were  clearly  unconnected  with  the  death, 
whereas,  in  point  of  fact,  they  were  given  in  evidence  as 
the  causes  of  it,  and  might  have  been  found  to  have 
caused  it,  had  the  medical  evidence  either  been  indif- 
ferent, or  been  disbelieved,  or  not  been  given  at  all.  If 
you  say  that  the  medical  evidence  shewed  that  the 
assaults  were  disconnected  from  the  death,  it  is  saying 
that  the  assaults  were  connected  at  one  time  with  the 
death,  but  afterwards  were  *disconnected  from  it  ^ 
by  something  prior  to  the  verdict.  Unless  you  '- 
can  shew  that  this  evidence  was  inadmissible,  and  that, 
therefore,  the  Judge  ought  not  to  have  left  it  to  the  jury, 
the  prisoners  would  have  been  in  peril  upon  that  trial. 

Alderson  B. — The  assault  would  be  connected  with 
the  felony,  if  the  jury  found  the  facts  in  one  way,  and 
disconnected  from  it,  if  they  found  them  in  another  way. 
Till  the  verdict  was  given,  it  was  impossible  to  say  whe- 
ther they  were  connected  or  disconnected.  The  verdict 
is  the  only  criterion  in  such  a  case. 

Bowe  Q.  C.  cited  E.  v.  Phelpe,  C.  &  M.  180;  S.  G.  2 
Moo.  C.  C.  240. 

Lord  Campbell  C.  J.  said  that  the  decision  in  that  case 
proceeded  on  the  supposition  of  the  assault  being  quite 
distinct  and  separate  from  the  felony. 
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Batjoe  Q.  C,  Suppose  the  evidence  to  have  shewn  that 
one  of  the  prisoners  alone  had  given  the  blow  which 
caused  the  death,  could  the  other  have  been  convicted  of 
an  assault  committed  at  a  different  time? (a)  Another 
question  in  this  case  is,  whether  this  statute  authorizes  a 
plea  of  autrefois  ojoquit  upon  an  acquittal  of  an  assault  ? 

Jebvis  C.  J.  said,  that  the  case  reserved  did  not  raise 
that  point.  The  question  whether  the  plea  was  bad  or 
no,  was  on  the  record,  and  was  therefore  matter  of  error. 

Baioe  Q.  C.  then  contended  that  there  was  no  misdi- 
rection. In  the  course  of  the  above  arguments,  be  com- 
menced on  the  several  cases  cited  on  the  other  side,  and 
cited  jB.  v.  Oisaouy  2  C.  &  K.  781 ;  jB.  v.  WcUkinSy  2  Moo. 
C.  C.  217 ;  B.  V.  Allen,  2  Moo.  C.  C.  179. 

*Patteson  J.  asked  the  Counsel  for  the  prisoners, 
J  in  what  form  a  verdict  of  guilty  of  assault  could 
liave  been  entered  on  the  record  on  the  first  trial  ? 

Alderson  B.  said,  that  a  verdict  of  guilty  of  assault 
could  have  been  entered  on  the  1st,  2nd,  and  3rd  counts, 
and  a  verdict  of  not  guilty  on  the  other  counts  of  the  in- 
dictment. « 

WiGHTMAN  J.  asked  whether,  if  Mrs.  Bird  had  been 
found  guilty  of  giving  the  fatal  blow,  but  that  the  hus- 
band had  been  away  at  the  time,  he  could  have  been 
convicted  of  an  assault? 

Cur.  adv.  vuU. 

On  the  12th  February^  A.  D.  1851,  the  Judges  not  in 
the  Court  of  Queen's  Bench,  and  delivered  the  following 
Judgments  eeriatim : — 

(a)  The  answer  to  this  seems  to  be,  that  the  latter  prisoner  could  not  be  con- 
victed of  SQch  assaalt;  bat  still  he  would  have  been  in  peril  once  for  that  assault; 
and  prior  to  the  verdict  it  would  have  been  uncertain  whether  he  could  have 
been  convicted  or  no. 
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Naiim8  of  the  Eight  Judges  who  affirmed     Names  of  the  Six  Judges  who  thought 
the  conviction.  that  the  prisoners  were  entitled  to 


Pollock  C.  B. 
Patteson  J. 

COLEBIDGE  J. 
WiGHTMAN,  J. 

Cresswell  J. 
Erle  J. 

V.  Williams  J. 
Talfourd  J. 


an  acquittal. 

LoBB  Campbell  C.  J. 
Jervis  C.  J. 
Parke  B. 
Alderson  B. 
Maule  J. 
Martin  B. 


Martin  B. — The  prisoners  were  indicted  at  the  Exeter 
Spring  assizes,  1850,  for  the  murder  of  Mary  Ann  Jbr- 
sona.  The  indictment  contained  six  counts.  The  first 
charged  the  murder  by  striking  with  a  stick ;  the  second 
by  divers  beatings  between  the  5th  of  Novemhery  1849, 
and  the  1st  of  Jarmary,  1850 ;  the  third,  by  beatings  on 
the  5th  of  November  and  1st  of  December,  1849,  and  the 
1st  of  Jcmtiart/y  *1850,  and  on  divers  other  days  - 
between  the  5th  of  Navemher  and  the  Ist  of  Janvr  "- 
ary  ;  the  fourth,  by  blows  inflicted  with  a  scourge,  and 
the  fifth  and  sixth,  by  casting  her  on  the  ground. 

At  the  trial  of  the  indictment,  the  Counsel  for  the 
prosecution  opened  all  the  above  assaults  as  conducing 
to  the  death,  but  stated,  that  if  he  should  fail  in  proving 
that  they  conduced  to  the  death  they  would  furnish  evi- 
dence of  the  animvs  of  the  prisoners. 

It  was  proved  at  the  trial,  that  the  death  (which  took 
place  on  the  4th  of  January,  1850)  was  caused  exclu- 
sively by  one  particular  blow  on  the  head,  and  there 
being  no  evidence  that  this  blow  had  been  struck  by 
either  of  the  prisoners,  they  were  acquitted. 

At  the  last  Exeter  Summer  assizes  the  prisoners  were 
indicted  for  the  misdemeanor  of  having  assaulted  Mary 
Ann  Baraons.     The  prisoners  pleaded  autrefois  acquit, 


136  2  DBNISOirS  CROWN  CASES. 

which  was  traversed,  and  issue  joined  thereon.  The 
record  of  the  former  trial  was  put  in  evidence,  and  it 
was  proved  that  evidence  had  heen  given  thereat  of  dif- 
ferent assaults  committed  by  the  prisoners  upon  the  de- 
ceased throughout  the  months  of  Nacemher  and  December ^ 
1849 ;  one  on  the  5th  of  November ,  with  a  stick,  another 
at  the  end  of  Nocemher  or  beginning  of  Decemhery  also 
with  a  stick ;  and  another  with  a  Airze-bush  about  the 
11th  of  December  ;  and  it  was  not  proved  at  the  second 
trial  that  there  were  any  other  assaults  committed  but 
those  which  were  given  in  evidence  at  the  first  trial. 

The  learned  Judge  directed  the  jury,  that  if  there 
were  several  distinct  and  independent  assaults,  some  or 
one  of  which  did  not  in  any  way  conduce  to  the  death 
of  the  deceased,  it  would  be  their  duty  to  find  a  verdict 
for  the  Crown.  Upon  this  direction  the  jury  found  a 
verdict  for  the  Crown.  And  the  learned  Judge  stated 
a  case,  containing  the  foregoing  statement,  for  the  opinion 
of  this  Court. 

*The  substantial  question  now  to  be  decided  is, 
-*  whether,  upon  the  trial  for  the  murder,  the  pri- 
soners could  lawfully  have  been  convicted  of  these  as- 
saults under  the  11th  section  of  the  statute  7  Win.  4  & 
1  Vict.  c.  85,  for  it  was  conceived  by  the  Counsel  for  the 
Crown,  that  if  they  could  have  been  so  lawfully  con- 
victed they  could  not  be  tried  a  second  time  for  the  same 
assaults,  the  principle  of  law  being,  that  a  person  cannot 
be  more  than  once  put  in  peril  of  the  same  character  for 
the  same  act  or  acts. 

I  am  of  opinion  that  they  could  have  been  so  lawfully 
convicted. 

The  section  enacts,  "  that  on  the  trial  of  any  person 
for  any  felony  whatever,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  it  shall  be  lawful 
for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict 
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of  guilty  of  assault  against  the  person  indicted,  if  the 
evidence  shaU  warrant  such  finding." 

I  think  the  true  rule  for  the  construction  of  a  statute 
is  that  laid  down  by  Burton  J.,  in  Warburton  v.  Laveland, 
1  Hudson  and  Brooks'  Irish  Bep.  648,  and  stated  by 
Pabke  B.,  in  2  M.  &  W.  193,  viz.y  That  Courts  ought  to 
adhere  to  the  ordinary  meaning  of  the  words  used,  and 
to  the  grammatical  construction,  unless  that  is  at  vari- 
ance with  the  intention  of  the  Legislature,  to  be  collected 
firom  the  statute  itself,  or  leads  to  any  manifest  absurdity 
or  repugnance,  in  which  case  the  language  may  be  varied 
or  modified  so  as  to  avoid  such  inconvenience,  and  no 
fiurther. 

Now  to  apply  this  rule  to  the  present  case.  The  first 
trial  of  the  prisoners  was  for  a  felony.  The  crime  charg- 
ed, viz.  murder  by  violence,  included,  in  all  the  several 
counts  of  the  indictment,  assaults  against  the  person ; 
the  evidence  of  the  assaults  was  lawfiiUy  given  and  re- 
ceived in  proof  of  the  alleged  murderous  death.  The 
jury  acquitted  of  the  felony ;  *and  the  evidence 
in  point  of  fact  clearly  warranted  the  finding  the  "- 
prisoners  guilty  of  assault,  and  so  also  in  law,  inasmuch 
as  there  was  no  lawful  excuse  or  justification  of  them. 
The  case,  therefore,  seems  to  me  to  fall  within  the  very 
words  of  the  statute. 

Then,  is  this  construction  at  variance  with  or  repug- 
nant to  the  intention  of  the  Legislature,  to  be  collected 
firom  the  statute,  or  does  it  lead  to  any  manifest  absurdi- 
ty ?  It  seems  to  me  that  it  is  in  conformity  with  the  in- 
tention of  the  Legislature,  so  far  as  I  can  collect  it,  and  I 
am  not  aware  that  any  one  has  contended  that  it  isabsurd. 

The  statute  was  to  amend  the  laws  relating  to  offences 
against  the  person.  At  common  law  a  misdemeanor 
could  not  be  joined  in  the  same  indictment  with  a  felony 
and  the  consequence  was,  that  in  all  cases  of  alleged 
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felonious  offences  against  the  person,  if  the  prisoner  was 
acquitted  of  the  felony  he  was  free  altogether  upon  that 
indictment,  and  a  fresh  indictment  was  necessary  in  order 
to  bring  the  offender  to  justice.  The  object  of  this  enact- 
ment was  to  prevent  this  necessity  and  make  provisions 
for  the  conviction  and  punishment  of  the  offender  on  the 
then  present  trial — and  it  seems  to  me  that  the  object 
and  spirit  of  the  enactment  is  to  enable  the  guilty  person, 
although  he  be  acquitted  of  the  felony,  to  be  at  once  con- 
victed and  punished  for  assault,  if  he  be  charged  with  it 
in  the  indictment. 

If  the  construction  contended  for  by  the  Counsel  for 
the  Crown  be  the  correct  one,  and  the  assault  must  con- 
duce to  the  death,  the  consequence  seems  to  me  inevita- 
ble, that  in  all  cases  of  alleged  murder  or  manslaughter 
there  cannot  be  a  conviction  for  an  assault  at  all  under 
the  statute,  for  if  the  assault  conduces  to  the  death,  the 
party  whose  assault  is  so  conducive  *must  either 
-■  be  guilty  of  murder  or  manslaughter,  or  his  as- 
sault must  be  a  lawful  and  justifiable  act. 

It  would  be  absurd  to  contend,  that  a  lawfdl  and  jus- 
tifiable act  would  be  an  assault  within  the  meaning  of 
the  section,  and,  therefore,  it  seems  to  me  the  argument 
for  the  Crown  must  go  the  length  of  contending  that  the 
statute  does  not  apply  to  cases  of  murder  or  manslaugh^ 
ter  at  all. 

I  do  not  think  it  necessary  to  go  into  cases  of  other 
felonies,  although  I  believe  the  same  consequence  will 
legitimately  follow  from  the  same  line  of  reasoning,  and 
the  statute  would  (if  it  be  correct)  be  wholly  operative. . 

But  I  do  not  think  this  is  the  correct  construction  of 
the  statute,  and,  in  my  opinion,  the  true  criterion  is. 
First,  Is  the  assault,  in  point  of  fact,  charged  upon  the 
face  of  the  indictment,  and,  secondly,  is  it  part  of  the  act 
or  transaction  which  the  prosecutor  gives  evidence  of  as 
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conduciTe  to  the  felony  ?  K  it  falls  within  these  two 
catteries,  in  my  opinion  the  prisoners  may  be  lawfully 
convicted  of  it  by  virtue  of  the  statute.  The  third  count 
of  this  indictment  charges  beatings  on  the  5th  of  Nofoemr 
her,  and  1st  of  December,  1849,  and  the  1st  of  Janvary, 
1850,  and  on  divers  other  days  between  the  5th  of  No- 
vemher,  and  the  1st  of  Jarmary.  Suppose  there  had  been 
no  evidence  in  respect  of  the  particular  blow  which  is  said 
to  have  caused  the  death,  and  the  jury  had  not  been  sat- 
isfied that  the  beatings  (which  it  seems  to  me  are  specifi- 
cally stated  in  this  count)  had  caused  the  death,  but  that 
the  case  had  been  left  to  them  by  the  Judge  as  a  fair  case 
for  the  exercise  of  their  judgment.  If  these  beatings  con- 
duced to  the  death,  the  prisoners  were  guilty  either  of 
murder  or  manslaughter — ^but  if  they  did  not  conduce  to 
the  death,  according  to  the  argument  for  the  Crown,  the 
^ury  ought  to  have  been  told  that  they  could  not  ^ 
find  the  prisoners  guilty  of  the  assault.  ^ 

It  seems  to  me  that  the  statute  was  intended  to  meet 
this  very  case ;  and  if  so,  I  think  the  evidence  in  respect 
of  the  particular  blow  that  caused  the  death  cannot 
alter  it. 

Again,  suppose  the  evidence  in  respect  of  the  parti- 
cular blow  had  been  given  by  a  witness  called  on  behalt 
of  the  prisoners,  it  would  have  been  a  question  of  fact 
for  the  jury,  whether  the  violence  by  the  beatings  or  by 
that  blow  caused  the  death.  This  seems  to  me  to  be 
directly  within  the  statute,  and  it  cannot,  in  my  judg- 
ment>  make  any  difference  whether  the  evidence  was 
given  at  the  trial  by  a  witness  called  on  behalf  of  the 
Crown  or  of  the  prisoners. 

On  the  argument,  a  great  number  of  cases  were  cited, 
but  there  are  only  three  to  which  I  think  it  necessary  to 
refer,  viz.,  R.  v.  Phelps,  C.  &  M.  180;  jB.  v.  Orwrajgion, 
Ibid.  597,  which  were  principally  relied  on  by  the  Coun- 
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sel  for  the  Crown;  and  R.  V.  Birdiy  1  Dent.  C.  C.  185; 
S.  C.J  2  C.  &  K.  193,  which  was  principally  relied  on  by 
the  Counsel  for  the  prisoners. 

B.  V.  PTidpa  was  tried  at  the  Summer  assises,  1841, 
and  the  report  states,  that  the  first  count  of  the  indict- 
ment charged  the  prisoners  as  principals  in  the  first 
degree  for  the  murder  o{John  Overhvnry,  by  striking  and 
beating  him.  The  second  and  third  counts  charged 
Phelps  as  principal,  and  two  others  as  principals  in  the 
second  degree,  in  the  following  form  : — "  That  the  said 
Sc/aih  and  JShniih"  (the  two  other  persons  in  the  indict- 
ment with  Phelps)  y  "  at  the  time  the  felony  and  murder 
was  committed,  were  feloniously  present,  abetting,  aid- 
ing, and  assisting  the  said  John  Phelps!' 

The  statement  of  the  evidence  is,  that  as  the  deceased 
*was  going  away  from  a  public-house,  Phelps 
-*  struck  him  several  times,  and  he  was  aflterwards 
killed  by  violence ;  and  the  evidence  went  to  shew  that 
the  prisoner  Phelps  had  gone  away  before  the  violence 
which  caused  the  death  was  inflicted.  The  charge  of 
murder,  therefore,  failed,  and  the  prisoner  Phdps  was 
found  guilty  of  an  assault.  The  Counsel  for  the  pri- 
soners objected  that  Phelps  could  not  be  convicted  of  the 
assault,  as  the  assault  was  totally  independent  of  the 
felony.  It  was  urged  by  them,  that  it  was  only  when 
the  assault  is  included  in  the  felony  charged,  that  a  con- 
viction for  an  assault  can  take  place.  That  the  case  was 
the  same  as  if  Phelps  had  struck  the  deceased,  and  after- 
wards some  person  wholly  unconnected  with  Phelps,  and 
not  knowing  that  he  had  struck  the  deceased,  had  killed 
him  after  Phelps  had  gone  away.  Mr.  Justice  Coltman 
reserved  the  point,  and  the  Judges  were  of  opinion  that 
the  conviction  for  the  assault  was  wrong. 

I  think  this  case  distinguishable  from  the  present. 
According  to  the  report,  the  indictment  does  not  charge 
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the  prisoner  with  heating  the  deceased,  specifying  with 
particularity  and  precision  certain  heatings  alleged  to 
have  heen  given,  and  drawing  a  conclusion  that  therehy 
the  death  was  caused,  hut  rather  seems  to  charge  as  the 
beatings  those  only  by  which  the  death  was  effected. 
Now,  if  this  be  the  true  construction  of  the  indictment, 
the  decision  is  exactly  conformable  to  my  view  of  the 
right  construction  of  the  statute  ;  for  the  beatings  charg- 
ed in  the  indictment  would  be  the  beatings  which  caused 
the  death, — ^beatings  with  which  Phelpe  had  nothing  to 
do,  and  therefore  the  beatings  which  Phetpa  inflicted 
were  not  charged  in  the  indictment  at  all ;  and  if  so,  in 
my  opinion  he  could  not  be  lawfully  convicted  of  them. 

But  in  the  present  case,  the  beatings  which  are  charged 
*in  the  indictment  for  the  misdemeanor,  are  the  ^^^07 
same  identical  beatings  which  are  charged  in  the  ■- 
indictment  for  the  felony,  stated  and  ear-marked,  as  it 
were,  with  certainty  and  precision.  In  the  latter  indict- 
ment, it  is  true,  a  false  conclusion  in  fact  iB  alleged, 
namely,  that  they  caused  the  death,  which  they  did  not. 
But  they  were  charged  in  the  indictment  as  the  cause  of 
death ;  and,  as  I  have  already  said,  in  my  opinion  it  was 
competent  for  the  jury  to  find  the  prisoners  guilty  of  these 
beatings,  and  to  acquit  them  of  the  felony.  If,  however, 
the  indictment,  did  charge  the  specific  assaults  committed 
by  Phdpsy  I  can  only  say,  that  the  judgment  seems  to 
me  to  be  at  variance  with  the  subsequent  case  of  R.  v. 
Birchy  which  I  consider  a  better  authority  and  in  point 
with  the  present  case. 

R.  V.  Grampicn  was  tried  at  the  Spring  assizes,  1842, 
and  the  first  count  of  the  indictment  charged  that  the 
deceased  was  the  apprentice  of  the  prisoner ;  that  it  was 
the  duty  of  the  prisoner  to  suffer  and  permit  him  to  take 
such  proper  exercise  as  was  necessary  for  hiB  bodily 
health,  and  to  find  and  supply  him  with  proper  and  ne- 
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cessary  nourishment,  medicine,  medical  care  and  attend- 
ance, and  that  the  deceased  being  weak  in  body,  the  pri- 
soner struck  and  beat  him,  and  forced  him  to  work  for 
an  unreasonable  time,  and  would  not  allow  him  to  take 
proper  exercise  and  recreation,  and  neglected  to  supply 
him  with  proper  nourishment  and  medicine,  medical  care 
and  attendance,  by  means  whereof  he  died.  The  second 
count  charged,  that  the  deceased,  being  such  apprentice? 
the  prisoner  feloniously  did  make  an  assault  on  the  de- 
ceased, and  being  weak  in  body,  the  prisoner  forced  him 
to  work  for  unreasonable  and  improper  times,  and  beat 
him,  by  means  whereof  he  died. 

The  evidence  was,  that  the  prisoner  was  a  tailor,  and 
*the  deceased  was  his  apprentice ;  that  the  latter 
■-  had  been  in  ill  health  for  a  year  before  his  death, 
and  had  a  bad  cough,  and  was  kept  at  work  on  some  oc- 
casions from  six  o'clock  in  the  morning  until  eight  or 
nine  in  the  evening,  and  that  about  five  weeks  before  his 
death  the  prisoner  beat  him  with  a  small  cane ;  that 
about  three  weeks  before  his  death  he  left  the  prisoner  s 
house  and  went  to  his  grandfather's,  where  he  died ;  and 
the  surgeon,  wh(/made  d^post  mortem  examination,  stated 
that  he  died  of  consumption,  that  over  work  and  ill  usage 
might  have  accelerated  his  death,  but  he  was  not  able  to 
say  that  it  had  done  so ;  he  stated  also  that  there  were 
some  bruises  on  his  legs,  but  that  they  could  not  have  at 
all  contributed  to  his  death. 

It  was  urged  that  the  prisoner  might  be  convicted  of 
the  assault.  Mr.  Justice  Patteson  is  reported  to  have 
said,  "  I  think  that  in  order  to  convict  a  person  of  an  as- 
sault under  the  statute,  it  must  be  an  assault  which  is 
the  subject-matter  of  the  charge,  and  embodied  in  the 
chaige,  and  which  would  itself  be  the  felony  but  for  some 
other  cause."  Now  this  in  my  judgment  is  the  true  con- 
struction of  the  statute,  and  it  is  because  the  assaults  in 
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the  present  case  were  the  subjeci-matter  of  the  charge, 
and  embodied  in  the  charge,  and  if  the  death  had  arisen 
from  them  they  would  have  been  the  felony,  that  I  am 
of  opinion  that  the  case  is  within  the  statute.  But  the 
learned  judge  goes  on  to  say,  "  I  think  no  assault  is  in- 
cluded in  a  charge  of  manslaughter,  which  does  not  con- 
duce to  the  death  of  the  deceased,  although  the  death  it- 
self be  not  manslaughter;"  and  as  the  surgeon  disconnected 
the  assault  from  the  death,  he  directed  an  acquittal  alto- 
gether. 

Upon  the  best  consideration  I  have  been  able  to  give 
to  this  question,  I  cannot  concur  in  this  latter  part  of 
*his  Lordship's  judgment.     The  conducing  to  the 
death  does  not  in  my  opinion  form  the  test.  "- 

In  JR.  V.  Birch,  which  was  tried  at  the  Spring  assizes, 
1846,  the  indictment  charged  the  prisoner  with  an  as- 
sault and  a  robbery  of  a  watch  and  money.  The  person 
supposed  to  have  been  robbed  did  not  appear  at  the  trial, 
but  witnesses,  who  saw  the  transaction,  proved  that  the 
prisoner  struck  the  person  named  in  the  indictment. 
The  jury  stated  that  they  were  not  satisfied  that  there 
was  any  intent  to  rob,  and  they  found  the  prisoner  guilty 
of  an  assault.  Mr.  Armstrong j  who  tried  the  indictment 
(after  consulting  with  Mr.  Justice  Patteson,)  reserved 
the  case  for  the  opinion  of  the  Judges.  They  were 
unanimously  of  opinion  that  the  conviction  was  right, 
and  in  delivering  their  judgment  they  gave  an  exposi- 
tion of  the  statute.  It  is  thus  stated  in  1  Den.  C.  C. 
186,  "The  enactment  is  not  to  be  confined  to  cases 
where  the  prisoner  committed  an  assault  in  the  prosecu- 
tion of  an  attempt  to  commit  a  felony,  nor  is  it  to  be 
extended  to  all  cases  in  which  the  indictment  for  a  felony 
on  the  face  of  it  charges  an  assault.  In  order  to  convict 
of  an  assault  under  the  section,  the  assault  must  be  in- 
cluded in  the  charge  on  the  face  of  the  indictment,  and 
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also  be  part  of  the  very  act  or  transaction  which  the 
Crown  prosecutes  as  a  felony  by  the  indictment."  It  is 
thus  stated  in  2  C.  &  K.  194,  "The  opmion  of  the 
Judges  was,  that  the  statute  applies  whenever  the  in- 
dictment charges  an  assault,  and  the  jury,  negativing 
the  felony,  finds  guilty  of  the  assault,  provided  always 
that  the  finding  be  in  respect  of  the  very  same  acts 
which  the  Crown  seeks  to  make  felonies,  identity  being 
the  question,  and  not  the  intention  of  the  prisoner  to 
commit  felony ;  otherwise  the  statute  would  not  apply 
*14.m  ^  ^^®  ordinary  cases  *of  wounding  with  intent," 
&c.  In  my  opinion  this  is  the  correct  exposition 
of  the  statute. 

But  even  supposing  I  did  not  concur  with  this  judg- 
ment, it  seems  to  me,  it  would  nevertheless  be  my  duty 
to  submit  to  it ;  it  is  the  unanimous  judgment  of  the 
Judges  given  judicially  upon  the  construction  of  a  statute, 
and  if  such  a  judgment  is  not  to  be  held  conclusive,  I 
am  at  a  loss  to  know  how  certainty  in  the  law  can  be 
attained.  I  do  not  mean  to  say  that,  if  the  very  impro- 
bable case  occurred  of  an  unanimous  judgment  being 
clearly  and  obviously  and  manifestly  wrong,  I  would  con- 
sider myself  absolutely  estopped  from  exercising  my  own 
reason  and  judgment  in  respect  of  the  point  decided ; 
but  what  I  mean  is,  that  if  there  be  an  imanimous  judg- 
ment upon  a  point  of  difficulty  and  nicety,  upon  which 
a  diflference  of  opinion  might  reasonably  have  existed, 
and  did  exist  before  such  judgment,  I  think,  after  such 
judgment,  I  ought  to  be  bound  by  it,  and  act  upon  it, 
and  consider  the  matter  settled  and  at  rest. 

In  my  opinion  this  judgment  directly  applies  to  the 
present  case,  and  ought  to  be  conclusive  upon  it. 

As  I  am,  therefore,  of  opuiion  upon  the  substantive 
question,  that  the  prisoners  were  by  law  entitled  to  have 
had  the  verdict  found  for  them  upon  the  issue  on  the 


RE6INA  V.  BIRD.  145 

plea  of  autrefois  acquit,  I  do  not  think  it  necessary  to 
give  any  opinion  upon  the  other  two  questions  raised  by 
the  Counsel  for  the  prisoners. 


Talfoubd  J. — ^I  am  of  opinion  that  this  conviction  is 
right,  that  the  plea  of  previous  acquittal  was  not  and 
could  not  be  sustained,  and  that  the  charge  of  the  learned 
Judge  who  tried  the  issue  joined  on  that  plea,  presented 
to  the  jvtry  the  only  question  which,  if  *decided  niAi 
in  favour  of  the  prisoners,  could  have  entitled 
them  to  judgment. 

On  behalf  of  the  prisoners  two  points  were  argued, 
and  most  ably  argued,  at  the  bar :  First,  that  the  prison- 
ers might  have  been  legally  convicted  of  the  assault, 
which  formed  the  subject  of  the  indictment  for  misde- 
meanor on  the  previous  indictment  for  murder ;  and  Se- 
oomdly,  that  the  learned  Judge,  at  the  trial  of  the  issue 
on  the  special  plea,  misdirected  the  jury. 

The  first  and  main  question  turns  on  the  construction 
of  the  statute,  which,  for  the  first  time,  enabled  juries  to 
convict  of  common  assault  in  an  indictment  for  felony  ; 
that  statute  passed  ^^  to  amend  the  laws  relating  to  ofiences 
against  the  person,"  and  repealing  antecedent  acts,  it  pro- 
ceeds to  define  the  punishment  of  several  offences  of  the 
description  which  its  title  indicates,  and  it  is  not  imma- 
terial to  the  true  construction  of  the  clause  which  refers 
to  these  offences  to  bear  in  mind  their  character.  These 
are,  attempts  to  murder  by  various  means  stated,  pro- 
ducing wounds  or  bodily  injury,  which  are  made  punish- 
able with  death ;  the  attempt  to  administer  poison,  the 
act  of  shooting,  the  attempt  to  discharge  loaded  arms, 
the  attempt  to  drown,  suffocate,  or  strangle  with  intent  to 
murder,  though  no  bodily  injury  be  produced,  which  are 

made  felony  and  punishable  with  transportation ;  similar 
Vol.  n.— 10 
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acts  committed  with  intents  short  of  murder,  made  pun- 
ishable also  with  transportation ;  and  other  felonies  which 
do  not  necessarily  involve  violence.  All  these  crimes 
are,  in  their  nature,  single  definite  acts,  not  results  from 
several  acts,  each  act  itself  being  a  substantive  felony. 

The  11th  section  enacts,  "that  on  the  trial  of  any  per- 
son for  any  of  the  oflences  hereinbefore  mentioned,  or 
for  any  felony  whatsoever,  where  the  crime  charged  shall 
iti-iAoi  iiiclude  an  assault  against  the  person,  it  «7iaZZ  he 
"*  Hawjvl  for  the  jury  to  acquit  of  the  felony  and 
to  find  a  verdict  of  assault  against  the  person,  '  if  the 
evidence  shall  warrant  such  finding.'"  The  consequence 
of  such  a  verdict  of  guilty  of  assault  may  be,  imprison- 
ment for  three  years  with  hard  labour,  and  solitary  con- 
finement for  a  month  at  a  time,  not  exceeding  three 
months  in  any  one  year,  at  the  discretion  of  the  Court. 

Two  questions  arise  upon  this  clause — ^what  is  the 
meaning  of  "  the  crime  charged  ?"  and  what  is  the  case 
in  which  "  the  evidence  shall  warrant  the  finding^'  of 
guilty  of  assault  against  the  person  ? 

By  "  the  crime  charged,"  I  understand  the  act  Of  felony 
of  which  the  prisoner  is  accused,  and  for  which  he  is 
tried,  which,  by  the  practice  of  the  law  well  settled  long 
before  the  statute,  can  only  be  a  single  felony,  and  in  the 
case  of  murder  must  be,  of  physical  necessity,  single, 
when  applied  to  one  person.  "  The  crime  charged"  has, 
in  my  judgment,  no  reference  to  the  various  statements 
which,  at  his  will  in  various  counts,  the  prosecutor  places 
on  the  record,  but  to  the  corpus  delicti  for  which  alone, 
though  variously  stated,  the  prisoner  can  be  required  to 
answer;  considered  with  relation  to  the  context  the 
meaning  of  this  phrase  is  obvious ;  that  whereas  some  of 
the  offences  "  before  mentioned"  in  the  act  do  include  an 
assault  against  the  person,  as  rape  or  stabbing,  and  others 
do  not  include  it,  as  the  attempt  to  procure  abortion  or 
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the  administration  of  poison,  the  statute  applies  its  pro- 
visions to  the  former  class  of  crimes  and  other  felonies 
the  like  in  character.  To  support  the  construction  that 
the  "  crime  charged"  means  the  crime,  as  varied,  and 
presented  as  many  crimes  on  the  face  of  the  indictment, 
the  words  should  have  been  "  crime  as  charged."  It  is 
further  to  be  observed,  that  it  is  not  necessary  to  state  in 
the  indictment  that  the  party  accused  ^'made  an  as- 
sault," where  *the  oflfence  necessarily  implies  vio-  r^-.  i  q 
lence,  as  has  been  decided  in  the  case  of  rape 
{R.  V.  Allen,  Moo.  C.  C.  179,)  and  will  be  found  illus- 
trated by  the  greater  number  of  precedents  of  indict- 
ments for  murder  by  violence  in  the  second  volume  of 
Chitty's  Criminal  Law.  The  crime  of  murder  is  compre- 
hended in  the  terms  "  any  felony  whatsoever,"  and  there- 
fore, if  there  is  any  case  of  murder  to  which  the  statute 
can  be  practically  applied,  it  may  be  so  applied;  but 
considering  that  the  statute  enumerates  many  felonies  of 
inferior  atrocity  to  murder,  of  which  the  attempt  to  com- 
mit murder  is  the  highest,  all  single  acts,  to  which  the 
application  of  the  statute  is  easy,  I  do  not  believe  it  was 
in  the  contemplation  of  the  Legislature  to  inlcude,  under 
the  word  "  felony,"  cases  of  death,  which  are  not  cases 
of  mere  act,  but  of  act  followed  by  a  consequence.  With- 
out, therefore,  meaning  to  affirm  that  the  case  of  murder 
cannot  be  brought  within  the  statute,  by  reason  of  the 
insufficiency  of  its  language,  I  think  no  argument  will  be 
supplied  against  a  construction  which  excludes  the  case 
in  judgment,  if  it  should  follow  that  few  cases,  or  even 
no  case  of  felony  involving  death,  would  be  practically 
within  its  operation. 

The  next  question,  arising  on  the  meaning  of  the  words 
"  where  the  evidence  shall  warrant  such  finding"  is,  when 
does  the  evidence  warrant  a  finding  of  assault  on  an  in- 
dictment for  felony  ?    The  answer  I  offer  is,  when  the 


148  2  DENISOFS  CROWN  CASES. 

very  assault  which  the  crime  includes,  and  which,  either 
by  reason  of  the  noncompletion  of  a  purposed  felony,  or 
the  absence  of  intent,  imparting  to  the  assault  a  felonious 
character,  though  proved  by  the  evidence,  is  also,  by  the 
evidence,  shewn  not  to  amount  to  felony.  The  word  "  an 
assault"  in  the  first  member  of  the  clause,  and  the  word 
"assault"  in  the  last  member  of  it,  are  correlative 
J  *terms ;  they  do  not  reasonably  import,  that  if 
the  crime  includes  one  assault  the  party  accused  may  be 
found  guilty  of  another  assault,  but  must  be  read  as  if 
the  word  "said"  or  "such"  preceded  that  latter  word 
"  assault,"  in  which  case,  thus  far  at  least,  the  meaning 
would  be  clear. 

K  this  construction,  which  seems  to  me  to  be  the  true 
literal  interpretation  of  the  passage  is  erroneous,  I  see  no 
other  sensible  construction  than  that  which  has  been  re- 
pudiated in  argument,  that,  wherever  a  crime  includes 
an  assault,  and  the  evidence  proves  an  assault,  however 
unconnected  with  the  felony  charged,  and  for  whatever 
purpose  offered  in  proof,  the  statute  applies.  If  once  it 
be  conceded  that  it  does  not  so  necessarily  apply,  I  see  no 
middle  course  that  is  not  founded  on  arbitrary  conjecture, 
and  dependent  on  circumstances,  rendering  its  appUcation 
uncertain. 

The  intermediate  course  of  construction  proposed,  I 
take  to  be,  that  wherever,  in  an  indictment  for  murder, 
assaults  are  charged  in  any  of  its  counts  as  the  means  of 
oom-oittiog  the  felony,  Jn^om  .sss^i.  «e  <uid«ced  in 
proof  by  the  prosecution  as  conducing  to  the  death,  and 
are  proved  by  the  evidence  to  have  been  in  fact  com- 
mitted, although  by  that  evidence  they  are  entirely  dis- 
connected from  the  corpus  delicti  charged,  the  party 
accused  may  be  convicted  of  such  assaults;  and  this, 
although  the  indictment  contains  a  count  correctly  de- 
scribing the  means  of  the  death,  which  is  not  brought 
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home  to  the  prisoner.  If  this  be  so,  consequences  never 
oontemplated  may  follow  from  the  allowance  of  several 
oomits  in  an  indictment  for  murder.  In  case  of  murder, 
as  in  case  of  oiher  felonies,  each  count  on  the  face  of  it 
charges  a  separate  felony,  and  yet  it  is  obvious,  that 
unless  a  different  person  be  supposed  to  be  murdered, 
*only  one  felony  of  death  can  be  proved ;  and  it  is  ^ .  ^  .  - 
certain,  that  if  the  Court  were  apprised  before  ^ 
plea  that  two  distinct  murders  are  meant  to  be  alleged, 
they  would  quash  the  indictment,  or  if  after  plea,  they 
would  compel  the  prosecutor  at  once  to  make  his  election 
on  which  charge  he  would  proceed.  But  if  by  the  intro- 
duction of  six  counts  into  the  indictment,  stating  the 
cause  of  the  same  death  in  six  different  ways,  the  prose- 
cutor  might  obtain  a  verdict  of  guilty  of  assault,  on  any 
count  which  charged  it,  though  the  assault  was  proved 
in  fact  to  have  had  no  connection  with  the  death,  he 
would  obtain  the  benefit  of  substantially  charging  as 
many  felonies  as  counts,  not  to  obtain  a  conviction  of  the 
principal  charge,  but  of  an  assault  altered  in  its  penal 
consequences  by  arbitrary  position  on  the  record.  Nay, 
if  there  should  happen  to  be  as  many  defendants  as 
counts,  and  each  count  should  charge  (as  it  must)  a  dif- 
ferent mode  of  death,  and  by  different  assaults,  although 
the  death  should  be  proved  to  result  from  one  act  only, 
and  that  act  committed  by  a  single  prisoner,  or  by  a 
stranger,  but  each  prisoner  had  committed  such  assaults 
as  there  alleged,  each  might  be  convicted  of  his  own 
separate  assault,  and  this  although  the  prosecutor  would 
not  be  permitted  to  prove  more  than  a  single  felony  as 
involving  them.  A  single  charge  of  murder  may  thus 
justify  a  conviction  of  numerous  assaults  on  counts 
which  may  be  introduced  or  used  for  the  purpose  of 
affixing  to  a  single  offence,  or  to  such  offences,  aggravated 
penalties. 
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But  again,  the  statute,  when  describing  the  offences 
to  which  it  applies,  uses  the  word  in  the  singular,  "  an 
assault;"  in  stating  the  matter  of  which  the  accused  may 
be  convicted,  it  uses  the  word  ''  assault."  Is  it  assumed 
that  the  party  accused  can  be  convicted  of  more  than 
-  one  assault?  If  he  cannot,  there  is  an  end  *of 
-*  this  plea  of  previous  acquittal,  because  the  second 
indictment  in  this  case  charges  two  assaults ;  and,  surely, 
if  the  priscmers  could  only  by  law  have  been  convicted 
of  one  on  the  former  trial  they  were  only  in  peril  in  re- 
spect of  one,  and  the  plea  is  no  answer,  unless  one  can 
be  found  to  be  identical  with  two.  If  it  is  contended 
that  they  may  be  so  convicted,  what  is  the  consequence  ? 
A  count  in  an  indictment  may  charge  divers  assaults  at 
least  between  the  first  and  last  days  of  a  year,  then  as- 
saults may  be  charged  in  general  terms,  under  which 
proof  of  the  most  aggravated  assault,  or  of  assaults  not 
amounting  to  batteries,  may  be  offered,  and  a  party, 
proved  to  have  committed  one  of  the  slightest  possible 
assaults,  may  be  convicted  and  subjected  to  infamous 
punishment,  which  else  could  not  have  been  inflicted. 

If  the  circumstance,  that  the  indictment  comprises  a 
count  which  charges  assaults  to  which  proof  corresponds, 
does  not  bring  the  case  within  the  statute,  surely  the 
.opening  speech  of  the  prosecutor  s  Counsel,  founded  on 
instructions  given  by  an  individual  client,  though  using 
the  name  of  the  Crown — ^perhaps  made  from  imperfect 
materials,  cannot  change  the  legal  character  of  an  act 
elicited  in  proof,  so  as  to  affect  the  prisoner's  liability  to 
punishment.  The  evidence  does  not  the  more  or  less 
"  warrant  the  finding,"  because  of  the  preface  made  to  it, 
or  the  purpose  for  which  it  is  used.  The  question  is  not 
whether  the  proof  of  assault  was  relevant  to  the  issue — 
as  it  might  be  to  prove  malice,  or  whether  it  was  offered 
in  the  expectation  that  it  would  be  shewn  to  be  con- 
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nected  with,  by  oondacing  to,  the  death, — but  whether 
on  the  whole  case  developed  in  evidence,  it  was  in  very 
deed  parcel  of  the  act  which  is  prosecuted  as  felony ;  this 
I  take  to  be  the  doctrine  acted  upon  by  Patteson  J.,  in 
the  case  of  J2.  v.  Orumpton,  and  acted  upon  at 
the  ^'first  trial ;  and  adopted  by  the  learned  Judge  '- 
Mr.  Muaaell  Gwm/ey  on  the  second  trial. 

Of  the  authorities  cited  in  argument  the  most  important 
are,  R.  v.  Phelpe^  decided  in  1841,  2  Moo.  C.  C.  241,  re- 
lied on  for  the  prosecution ;  and  R.  v.  Birchy  decided  in 
1846,  relied  on  for  the  prisoners,  because  these  are  the 
unanimous  decisions  of  all  the  Judges.  In  R.  v.  Phelps 
the  prisoner  was  indicted  for  the  murder  of  John  Over- 
bury,  who  was  slain  in  a  scuffle.  PhdpSy  with  others, 
had  assaulted  the  deceased  on  the  evening  of  his  death, 
but  quitted  the  aflfray,  which  was  afterwards  renewed, 
and  iu  which  mortal  bbws  ^ere  inflicted  by  persons  J. 
known.  There  was  no  distinct  evidence  to  shew  what 
led  to  the  second  assault  on  Overhury^  or  to  connect  it 
with  the  prior  assault  by  Plielps.  The  jury  acquitted 
Phelps  of  the  murder,  but  found  him  guilty  of  an  assault, 
and  the  point  whether  he  could  be  so  legally  convicted 
was  reserved.  The  Judges  were  unanimously  of  opinion 
that  the  conviction  was  wrong,  and  they  observed  that 
^'  the  assault  must  be  such  aa  forms  one  constituent  part 
of  the  greater  charge  of  felony,  not  a  distinct  and  sepa- 
rate assault  as  this  was."  It  seems  so  difficult  to  distin- 
guish that  case  from  the  case  in  judgment,  that  if  this 
conviction  be  held  wrong,  it  must  in  my  opinion  be  by 
overruling  that  decision.  Although  in  the  case  of  Phelps 
the  indictment  is  not  set  forth,  it  no  doubt  charged  as- 
saults by  Phelps  on  the  deceased  by  blows,  like  the 
second  count  in  this  indictment.  In  that  case,  there 
can  be  no  doubt  that  proof  of  such  blows  was  offered 
and  received  in  evidence  to  prove  the  felony;  in  that 
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case,  as  in  this,  the  evidence  must  have  been  given  not 
to  prove  the  animus  merely,  but  the  very  act  of  felony ; 
in  that  case,  as  in  this,  the  assault  so  charged  was 
proved ;  and  in  that  case,  as  in  this,  the  jury  might  have 
*1481  ^^^^^  ^^  ^^  deceased  died  *of  the  blows  given 
■*  by  PTvelpSy  though  others  afterwards  struck  him ; 
but  in  that  case,  as  in  this,  the  assault  was  disconnected 
from  the  death,  which  arose,  in  both  cases,  from  the  act 
of  persons  unknown.  In  the  present  case,  as  soon  as  the 
medical  evidence  referred  the  death  to  a  blow  inflicted 
by  some  person  unknown  shortly  before  the  4th  Janvary^ 
1850,  assaults  committed  in  the  preceding  Nacember  were 
at  least  as  much  disconnected  from  the  death,  as  assaults 
committed  by  Phdpa  on  the  same  day  upon  which  the 
death  occurred. 

R.  V.  Birch  is  an  authority  entitled  to  the  greatest  re- 
spect, as  being,  like  the  case  of  Phehps^  the  unanimous 
decision  of  the  Judges,  and  containing  a  development  of 
the  rule  which,  in  the  opinion  of  those  Judges,  should 
govern  this  class  of  cases ;  but  I  think,  that  rightly  con- 
sidered, neither  the  decision  as  applied  to  the  facts  of 
that  case,  nor  its  enmiciation  of  principle,  militates 
against  the  present  conviction.  The  indictment  charged 
a  robbery  with  violence;  the  prisoner  was  seen  with 
others,  on  the  night  in  question,  to  strike  the  prosecutor 
several  blows,  but  the  proof  of  robbery  failed;  the  jury 
found  the  prisoner  guilty  of  assault  under  the  statute, 
and  the  Judges  held  the  conviction  right.  Here  the 
very  transaction  indicted,  and  which  included  an  assault, 
was  proved,  but  it  was  found  not  to  amount  to  felony, 
one  of  the  cases  clearly  contemplated  by  the  statute. 
How  does  this  shew  that  a  party  can  be  convicted  of  an 
assault  not  associated  with  ^^  the  transaction ;"  that  trans- 
action being  in  verity  the  death  charged,  but  produced 
by  other  means  ? 
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The  Judges,  on  this  occasion,  considered  the  learned 
note  in  Mr.  Qreaveaa  edition  of  Russell  on  Crimes,  in 
which  he  seeks  to  confine  the  operation  of  the  statute  to 
cases  of  inchoate  felony,  which  (with  the  ^highest 
respect  for  the  learning  of  that  excellent  writer)  L 
is  wholly  untenable,  as  it  would  exclude  the  cases  to 
which  the  statute  was  primarily  intended  to  apply,  when 
the  act  is  complete,  but  the  felonious  intention  wanting. 
They  then  lay  down  the  rule,  "  that  this  enactment  was 
not  to  be  confined  to  cases  where  the  prisoner  committed 
an  assault  in  the  prosecution  of  an  attempt  to  commit  a 
felony,  nor  was  it  to  be  extended  to  all  cases  in  which 
the  indictment  for  a  felony  on  the  face  of  it  charged  an 
assault;  but  in  order  to  convict  of  an  assault  under  this 
section,  the  assault  must  be  included  in  the  charge  on 
the  face  of  the  indictment,  and  also  be  part  of  the  very 
act  or  transaction  which  the  Crown  prosecutes  as  a  felony 
by  the  indictment."  This  rule  disposes  of  the  construc- 
tion, that  the  charging  an  assault  in  the  indictment  is 
sufficient  to  warrant  the  finding  of  guilty  of  assault 
where  an  assault  is  proved,  and  taking  the  first  clause 
in  connection  with  the  last,  it  seems  to  me  to  refer  the 
words,  "the  very  act  and  transaction,"  not  to  the  matter 
charged  in  the  indictment,  but  to  the  act  itself,  which  is 
the  sole  subject  of  prosecution,  and  which  depends  not 
on  the  opening  or  motion  of  Counsel,  but  on  the  entire 
proof  in  the  case,  when  developed  before  the  jury. 

If  this  view  of  the  case  in  judgment,  as  applied  to  the 
statute,  is  correct,  the  summing  up  of  the  learned  Judge 
presented  the  only  question  which  could  be  raised  pro- 
perly to  the  jury.  It  is  to  be  remembered  that  a  plea 
of  previous  acquittal  of  felony,  pleaded  to  an  indictment 
for  assault,  is  not  like  an  ordinary  plea  of  avirefois  acquit 
of  murder  to  another  indictment  for  murder,  and  where 
the  prisoner  has  nothing  to  prove  but  the  identity  of  the 
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prisoner,  and  of  the  party  whose  death  is  chai^d  as  mur- 
der, to  establish  his  plea.  But  it  being  conceded  that 
there  are  cases  in  which  an  '''indictment  for  felony 
•^  includes  an  assault,  and  on  the  trial  of  which  an 
assault  is  proved,  and  yet  on  which  the  prisoner  cannot 
lawfully  be  convicted  of  assault,  and  therefore,  is  not  in 
jeopardy  of  such  conviction  ;  it  must,  on  every  such  plea, 
be  matter  of  proof  whether  the  prisoner  could  have  been 
convicted  of  assault  before,  and  that  depends  upon  the 
question  raised  by  the  rule  in  B.  v.  Birch,  whether  the 
assault  charged  in  the  second  indictment  is  part  of  '^  the 
very  act  or  transaction"  prosecuted  on  the  first.  This, 
the  assaults  secondly  charged  on  the  prisoners  were  not, 
unless  they  were  part  of  the  felony,  death,  which  was  the 
subject  of  the  former  charge,  and  in  putting  the  question 
w^hether  they  conduced  in  any  way  to  that  death,  the 
learned  Judge  put  the  question  in  the  manner  most 
favourable  to  the  prisoners.  It  is  true,  that  when  the 
evidence  of  the  surgeons,  given  on  the  first  trial,  was  read 
and  was  repeated  by  them  on  the  second, "  the  prisoners," 
as  observed  by  the  learned  Counsel,  "  had  no  chance  of 
success;"  but  this  was  because  the  facts  afforded  no  ground 
out  of  which  such  chance  could  justly  arise. 

On  the  whole,  therefore,  I  think  that  the  construction 
contended  for  by  the  prisoners'  Counsel  not  being  accord- 
ant with  the  object  of  the  statute,  nor  justified  by  the 
language  of  the  statute,  nor  founded  on  any  intelligible 
principle,  ought  not  to  prevail.  It  would  lead  to  the 
consequences  of  enabling  a  prosecutor  or  his  counsel  to 
deepen  the  responsibility  of  an  offender,  whose  offence 
might  be  the  most  trivial,  by  the  form  of  the  indictment 
and  the  course  of  evidence,  so  that  a  man  indicted  for 
murder,  against  whom,  in  the  course  of  the  proceeding, 
an  assault  committed  by  him  long  before  the  death  might 
be  relevantly  proved,  might  be  acquitted  of  the  murder 
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on  proof  that  it  was  conunitted  by  another ;  *and  ^ 
in  addition  to  the  calamity  of  being  tried  for  a  ^ 
capital  crime  of  which  he  is  guiltless,  be  liable,  by  reason 
of  that  calamity,  to  be  visited  with  solitary  imprisonment 
and  hard  labour.  It  is  true  that  the  discretion  which  on 
such  conviction  belongs  to  the  Court,  is  not  likely  to  be 
abused,  and  it  is  also  true  that  it  may  sometimes  be  ex- 
tremely convenient  that  such  discretion  should  exist  as 
in  the  present  case,  where,  on  failure  of  the  greater  charge 
an  immediate  punishment  of  proved  criminality  is  expe- 
dient for  the  ends  of  justice.  But  believing  that  the 
Legislature  never  inteded  to  invest  the  Court  with  such 
a  discretion  in  such  a  case,— considering  that  the  rule  of 
law  now  to  be  defined  and  maintained  may  apply  to  cases 
entirely  dissimilar  in  moral  character  to  the  present,  and 
in  which  a  discretion,  extended  by  mere  accident,  may 
work  liabilities  which  the  law  never  contemplated,  I  ad- 
here to  the  opinion  which,  on  imperfect  materials,  I  form- 
ed at  the  trial.  Lamentable  as  it  will  be  if  the  prisoners 
shall  obtain  impunity  by  the  success  of  opposite  positions, 
averting  a  conviction  of  assault  on  the  first  trial,  by  suc- 
cessfully contending  that  it  could  not  take  place,  on  the 
very  ground  that  the  assaults  proved  did  not  conduce  to 
the  death  charged,  and  succeeding  afterwards  by  arguing 
that  they  might  have  been  so  convicted,  they  must,  if 
they  are  now  right,  have  the  benefit  of  the  error.  But 
I  think  the  prisoners'  Counsel  were  right  in  their  conten- 
tion on  the  first  trial,  and  if  so,  the  present  conviction  is 
right. 


y.  Williams  J. — In  this  case  the  prisoners  in  sub- 
stance allege  by  their  plea,  which  they  were  put  to  prove 
by  the  replication,  that  they  were  legally  acquitted,  on 
a  former  indictment,  of  the  assaults  charged  against 
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*1 521  ^^^^  ^y  *^®  present  indictment.  *And  as  it  is  plain 
that  they  could  not  have  heen  legally  acquitted 
of  the  assaults  unless  they  were  in  peril  of  being  legally 
convicted  of  them,  the  question  resolves  itself  into  the 
inquiry  whether,  on  the  former  trial,  the  prisoners  could 
have  been  legally  convicted  of  all  the  assaults  charged 
by  the  present  indictment,  and  I  am  of  opinion  that  they 
could  not. 

It  cannot  be  doubted  that  this  question  depends  alto- 
gether on  the  operation  of  stat.  7  Wm.  4  &  1  Vict.  c. 
85,  s.  11.  Before  that  statute,  although  the  general  rule 
was  that  it  was  not  necessary  to  prove  the  crime  charged 
by  an  indictment  to  the  whole  extent  laid,  it  being  suffi- 
cient for  the  prosecutor  to  prove  so  much  of  the  charge 
as  constituted  an  offence  punishable  by  law,  yet  this  rule 
was  undoubtedly  subject  to  the  qualification,  that  if  a 
prisoner  were  indicted  for  a  felony,  he  could  not  be  con- 
victed of  a  misdemeanor  on  that  indictment. 

But  by  the  statute  in  question  it  is  enacted,  that  "  on 
the  trial  of  any  person  for  any  of  the  offences  herein- 
before mentioned,  or  for  any  felony  whatever,  where  the 
crime  charged  shall  include  an  assault  against  the  per- 
son, it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony, 
and  to  find  a  verdict  of  sniilty  of  assault  against  the  per- 
son  indicted,  if  the  evide^  shall  warrant  such  findi^." 
The  language  here  employed  appears  to  me  to  shew  that 
the  statute  did  not  intend  that  the  person  charged  with 
a  felony  including  an  assault,  should  be  regarded,  in  any 
event,  as  charged  with  the  offence  of  assault  in  addition 
to  the  crime  of  felony  imputed  by  the  indictment,  but 
meant  only  that  the  portion  of  the  crime  of  the  imputed 
felony  which  consists  of  the  offence  of  assault,  shall  per 
ae  he  B,  subject  of  conviction  and  punishment,  if  it  be 
proved  that  the  prisoner  is  guilty  of  that  portion  and  of 
that  portion  only. 
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If,  then,  it  shall  be  proved  that  some  person  has  been 
guilty  of  the  whole  of  the  imputed  felony,  including 
•therein  necessarily  the  imputed  assault,  but  the  r-^^^  ^  o 
evidence  fails  to  implicate  the  prisoner  in  any 
portion  of  that  guilt,  he  must  in  my  judgment  be  wholly 
acquitted. 

The  felony  charged  by  the  former  indictment  in  the 
present  case  was  homicide  by  violence  to  the  person  of 
Mary  Ann  Ihrdons.  The  crime  charged,  therefore,  in- 
cluded an  assault.  It  was  proved  that  her  death  had 
been  caused  exclusively  by  a  blow  on  the  head  inflicted 
shortly  before  her  death,  but  there  was  no  evidence  to 
shew  that  that  blow  had  been  struck  by  either  of  the 
prisoners.  It  was,  therefore,  proved  that  the  assault 
and  every  other  portion  of  the  imputed  homicide  had 
been  committed  by  some  person  unknown,  but  the  pri- 
soners were  not  implicated  in  any  part  of  the  guilt.  It 
seems,  therefore,  to  me  that  they  could  not  be  convicted 
of  any  part  of  it,  and  were  entitled  to  a  general  acquittal. 

But  it  is  said  that  this  view  of  the  case  is  at  variance 
with  the  decision  of  all  the  Judges  in  B.  v.  Birch^  1  Den. 
C.  C.  185.  In  that  case  the  prisoner  was  indicted  for 
feloniously  assaulting  one  Charles  Darley,  putting  him 
in  bodily  fear,  and  feloniously  and  violently  stealing 
from  his  person  a  watch  and  other  property.  The  pro- 
secutor did  not  appear,  and  the  proof  as  to  the  felon}^ 
failed.  But  it  was  proved,  that  on  the  night  in  question 
the  prisoner  struck  the  prosecutor  several  tunes  about 
the  head  while  he  was  lying  on  the  ground.  The  jury 
found  the  prisoner  guilty  of  an  assault  only,  not  being 
satisfied  that  it  was  with  intent  to  rob.  And  it  was  held 
by  eleven  Judges,  on  a  case  reserved,  that  the  conviction 
for  the  assault  was  right  under  stat.  7  Wm.  4  &  1  FZc^ 
c.  85,  s.  11.  But  it  must  be  observed,  that  in  this  case 
it  was  not  proved  that  any  one  had  been  guilty  of  the 
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^  imputed  robbery.     The  Crown  failed  altogethef 

J  to  *prove  either  an  assault  with  intent  to  rob,  or 
stealing  from  the  person  of  the  prosecutor^  and  established 
only  one  portion  of  the  crime  of  robbery,  viz.  that  which 
consisted  of  the  assault  dmplidter^  and  of  that  portion 
the  prisoner  was  guilty.  It  does  not  follow  from  this 
decision,  that  if  it  had  been  proved  that  some  one  un- 
known had  been  guilty  of  the  felony  charged,  and  the 
assault  included  therein  (but  that  the  prisoner  was  not 
at  all  implicated  in  any  part  of  this  guilt),  the  Judges 
would  have  held  a  conviction  for  assault  to  be  warranted 
by  the  statute.  In  truth,  they  could  hardly  have  so 
held,  without  overruling  the  decision  of  R.  v.  PhdpSy  2 
Moo.  C.  C.  240,  which  they  do  not  at  all  appear  to  have 
intended  to  do. 

In  that  case  the  prisoner  was  indicted,  with  others,  for 
the  murder  of  John  Overhury.  It  was  proved  at  the 
trial,  that  in  a  scufQe  the  prisoner  struck  Ooerhary  once 
or  twice,  and  knocked  him  down.  The  prisoner  after- 
wards went  home,  and  took  no  further  part  in  the  aflfray ; 
and  shortly  afterwards  Overbury  was  again  assaulted  and 
killed  by  some  other  persons  who  could  liot  be  identified, 
and  there  was  no  distinct  evidence  to  connect  the  second 
assault  with  the  prior  assault  by  the  prisoner.  The  jury 
acquitted  him  of  the  felony,  but  found  him  guilty  of  an 
assault.  The  Judges  however,  in  a  case  reserved,  thought 
that  the  conviction  was  wrong. 

But  it  has  been  argued  that  this  view  of  the  case  is  at 
all  events  at  variance  with  the  definition  given  by  the 
Judges,  in  R.  v.  Birchy  of  the  requisites  of  an  assault  for 
which  a  conviction  may  take  place  under  the  statute, 
inasmuch  as  the  Judges,  in  effect,  resolved  in  that  case, 
that  it  is  only  requisite  that  the  assault  shall  be  included 
in  the  charge  on  the  face  of  the  indictment,  and  also  "  be 
a  part  of  the  very  act  or  transaction  which  the  Crown 
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prosecutes  as  a  felony  *by  the  indictment."  And 
it  is  said  that  in  the  present  case  the  act  or  L 
transaction  which  the  Crown  prosecuted  as  a  felony  on 
the  former  indictment  must,  on  the  facts  stated  in  the 
case  reserved,  be  regarded  as  having  consisted  of  the 
homicide  of  Mary  Ann  Ihraons  by  means  of  the  very  as- 
saults which  are  charged  by  the  latter  indictment. 

But  why  must  the  Crown  be  thus  regarded  as  having 
^'  prosecuted"  these  assaults  ?  The  Counsel  for  the  Crown 
it  is  true,  stated  them  in  his  opening  address  as  conduc- 
ing to  the  death ;  adding,  that  if  he  should  fail  in  proving 
that  they  conduced  to  the  death,  they  would  fiimish  evi- 
dence of  the  animtis  of  the  prisoners.  And  the  evidence 
afterwards  given  on  behalf  of  the  Crown  undoubtedly  in- 
cluded evidence  of  these  assaults.  But  these  circumstan- 
ces fail  altogether,  in  my  judgment,  to  establish  that  the 
assaults  in  question  were  "  part  of  the  very  act  or  trans- 
action which  the  Crown  prosecuted  as  a  felony."  That 
act  or  transaction  was,  I  conceive,  the  homicide  of  Mary 
Ann  IhrsonSy  including,'  necessarily,  the  violence  which 
caused  her  death,  whatever  it  might  be.  And,  in  my 
opinion,  as  soon  as  it  appeared  by  the  evidence  that  a 
homicide  had  taken  place,  the  assault  which  caused  the 
death,  and  no  other  assault,  became  necessarily,  from  the 
mere  nature  of  the  prosecution,  identified  as  the  assault 
which  the  Crown  was  prosecuting  as  part  of,  and  included 
in,  that  felony.  If  there  had  been  any  evidence  that  the 
prisoners  were  guilty  of  that  assault,  surely  the  case  must 
have  been  left  for  the  consideration  of  the  jury,  exclusive- 
ly of  the  other  assaults.  For  if  the  jury  were  directed, 
first,  to  consider  whether  the  prisoners  were  guilty  of  the 
assault  which  caused  the  death,  and,  consequently,  of  the 
felony,  and  secondly,  in  case  they  the  jury  acquitted  of 
the  felony,  to  consider  whether  the  *prisoners  had 
been  guilty  of  the  assaults  which  did  not  conduce    ^ 
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to  the  death,  this  would  in  effect  be  treating  the  prose- 
cution as  if  it  were  an  indictment  for  assault,  and  also 
for  a  felony  including  an  assault,  which,  both  by  R.  v. 
Phelpe,  and  the  resolution  in  R.  v.  BircJiy  is  demonstrated 
to  be  wrong.  The  same  diJBBculty  would  occur  if  there 
had  been  evidence  to  implicate  one  only  of  the  prisoners 
in  the  mortal  assault.  Could  the  jury  in  such  a  case 
have  been  properly  directed  to  have  considered  the 
Crown  as  prosecuting  the  mortal  assault^  as  against  one 
of  the  prisoners,  and  the  assaults  which  did  not  conduce 
to  the  death  as  against  the  other  prisoner  ? 

In  the  present  instance,  it  is  true,  the  case  was  stopped, 
and  no  case  at  all  left  to  the  jury.  But  this  makes  no 
difference  in  my  opinion,  for  whether  a  jury  acquit  in 
accordance  with  the  view  taken  by  the  Judge,  because 
there  is  no  evidence  against  the  prisoner,  or  because  the 
evidence  is  not  satisfactory,  in  either  case  they,  in  truth, 
acquit  for  want  of  sufficient  evidence  to  convict. 

It  is  manifestly  fallacious  to  make  the  opening  of 
Counsel  the  test  on  the  question  of  what  is  "  the  act  or 
transaction  which  the  Crown  prosecutes."  It  is  plain 
that  the  Court  is  not  at  all  bound  by  the  statements 
made  by  the  Counsel  in  his  address.  Suppose,  in 
the  present  case,  the  Counsel  had  stated  that  the  last 
blow  was  the  mortal  one,  and  he  should  only  give  the 
preceding  blows  in  evidence  as  proof  of  the  animus  of 
the  prisoners,  and  it  had  turned  out,  on  the  evidence, 
tiiat  one  of  the  preceding  blows  was  the  mortal  one,  and 
the  last  one  had  not  at  all  conduced  to  the  death.  Could 
the  prisoners  have  claimed  an  acquittal  of  the  felom\ 
notwithstanding  it  were  proved  that  they  had  inflicted 
the  mortal  blow? 

jj.-  J,  Again,  suppose  the  Counsel  is  his  opening  had 

-■   ^omitted  in  his  statement,  that  the  assaults  now 

in  question  conduced  to  the  death,  and  had  merely  men- 
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tioned  ihem  afi  proof  of  the  animus  of  the  prisoners,  then 
by  the  application  of  this  test  (though  the  evidence 
would  have  been  exactly  the  same)  these  assaults  could 
not  have  formed  a  part  of  the  ^'  act  and  transaction  which 
the  Crown  prosecuted/'  and  the  jMrisofners  could  not  have 
been  convicted  of  them. 

The  test  can  hardly  be  a  sound  one  which  thus  makes 
the  liability  of  a  prisoner  to  more  severe  punishment  de- 
pend on  the  inadvertence  or  ^scretion  of  Counsel,  or  the 
accident  whether  the  evidence  for  the  Crown  is  or  not 
prdaced  by  an  address  from  an  advocate. 

The  material  point  of  time  is,  I  tiiink,  at  the  close  of 
the  evidence,  when  the  Judge  has  to  perform  the  duty 
of  telling  the  jury  as  to  what  part  of  the  indictment 
there  is  a  case  for  their  consideration.  At  that  point  of 
time,  at  the  trial  of  the  former  indictment  in  the  present 
case,  it  had  been  proved,  by  the  evidence  for  the  Crown, 
that  the  homicide  imputed  by  the  indictment,  including 
an  assault,  had  been  committed.  In  my  opinion,  this 
demonstrated,  per  se^  that  the  act  or  transaction  which 
the  Crown  was  prosecuting,  was  the  homicide  which  thus 
appeared  to  have  been  committed  j  consequently,  I  think 
the  prisoners  could  not  have  been  legally  convicted  under 
the  statute  of  any  assault  which  was  not  included  in 
that  transaction, — ^in  other  words,  which  did  not  conduce 
to  the  death. 

I  may  add,  that  it  seems  to  be  impossible  to  come  to  a 
different  conclusion  without  overruling  R.  v.  Phdpe;  for 
overruling  which  case  I  have  found  no  good  reason. 

The  question  remains,  whether  the  conviction  on  the 

present  indictment  was  wrong,  by  reason  of  the  mode  in 

which  the  case  was  left  to  the  jury.     I  incline  to  think, 

that  the  sumnnng  up  was  not  strictly  correct ;  *for,   ^ 

notwithstanding  that  the  assaults  did  not  in  any   ^ 

way  conduce  to  the  death  of  the  deceased,  the  prisoners 
Vol.  n.— 11 
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might  have  been  in  jeopardy  of  being  convicted  of  them 
on  the  fonner  indictment,  but  for  the  proof  that  some 
one  unknown  had  committed  the  homicide  charged 
against  the  prisoners,  which  demonstrated  that  these 
assaults  were  not  any  paji;  of  the  transaction  which  the 
Crown  was  prosecuting. 

The  question,  therefore,  which  was  submitted  to  the 
jury  was  not  conclusive  of  the  issue.  It  would  have 
been  so  if  the  ruling  in  B.  v.  CrympUm,  C.  &  M.  597, 
(which  the  learned  Judge  appears  to  have  followed), 
were  law.  But  I  consider  that  case  to  have  been  in 
effect  overruled  by  R.  v.  Birch. 

Still,  I  am  of  opinion  that  the  conviction  was  right. 
I  think  the  learned  Judge  correctly  laid  down  that  the 
burthen  of  proof  lay  on  the  prisoners  who  were  to  esta- 
blish the  truth  of  their  plea.  Now,  this  could  only  be 
done  by  proving  that  they  were  in  jeopardy,  on  the  for- 
mer indictment,  of  being  convicted  of  all  the  assaults 
included  in  the  latter.  But  the  evidence  adduced  (as  it 
is  stated  in  the  case  reserved),  shewed,  according  to  the 
view  I  have  taken  of  the  operation  of  the  statute,  that 
they  were  not  in  such  jeopardy.  I  think,  therefore,  that 
they  failed  in  proof  of  their  plea,  and  that  they  were 
properly  convicted. 


Erle  J. — In  this  case  the  question  turiis  upon  the  con- 
struction of  the  stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11.  The 
words  of  that  statute  indicate  that  the  assault  in  the 
conviction  should  be  the  assault  included  in  the  sup- 
posed felony,  and  the  cases  decide  that  a  conviction  for 
an  assault,  imless  included  in  the  felony  in  law  and  con- 
nected therewith  in  fact,  would  be  wrong. 
*1591  *Thus,  upon  a  charge  of  felony  in  attempting 
to  discharge  a  loaded  pistol,  an  assault  by  blows 
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not  involved  in  or  connected  with  the  presentation  of 
the  pistol,  was  held  not  to  be  included  by  law  in  the 
charge ;  B.  v.  St.  Qeorge^  9  C.  &  P.  483.  So  where  an 
indictment  for  a  burglary  with  an  intent  to  ravish,  con- 
tained a  charge  of  an  assault  by  blows,  this  assault  was 
held  not  to  be  included  by  law  in  such  a  case  of  bur- 
glary; R.  V.  Watki/nSy  C.  &  M.  264.  So  were,  upon  a 
charge  of  rape,  it  was  proved  that  prisoner  assaulted  at 
one  time,  and  that  another  man  ravished  at  another 
time,  the  assault  by  the  prisoner  at  a  different  time  was 
held  not  to  be  connected  in  fact  with  the  crime  charged ; 
R.  V.  Outtridg€y  9  C.  &  P.  471.  So,  upon  a  charge  of 
murder,  an  assault  at  a  different  time  fix)m  that  when 
the  fatal  blow  was  given,  was  held  not  to  be  connected 
in  fact  with  the  charge ;  R.  v.  Phelps  cmd  OtherSy  1  Rus- 
sell, 781.  Also  where,  upon  the  same  charge  of  murder, 
there  was  some  evidence  that  the  prisoners  were  co-ope- 
rating in  the  beating  that  caused  the  death,  it  was  left 
to  the  jury  to  say  in  effect  whether  the  acts  of  the  pri- 
soners had  conduced  to  the  death.  If  yes,  the  prisoners 
were  guilty  of  felony.  K  not,  they  were  not  guilty,  al- 
together, the  evidence  of  the  assault  being  equally  evi- 
dence to  prove  the  felony.  (jB.  v.  Phelpsy  ScmOuxn  and 
Smith,  C.  &  M.  180). 

According  to  these  decisions,  the  summing  up  of  the 
learned  Judge  now  under  consideration  was  correct,  and 
his  construction  of  the  statute  does  not  conflict  with  the 
principle  which  the  Judges  laid  down  in  the  case  of  R.  v. 
Birch,  1  Den.  C.  C.  186,  with  reference  to  the  facts  then 
before  them,  viz.,  that  the  assault  intended  by  the  statute 
must  be  included  in  the  indictment,  and  must  be  part  of 
the  transaction  which  is  prosecuted  as  a  felony. 

*In  that  case  there  was  evidence  of  the  prose-   r*-i  ^ja 
cutor  having  been  assaulted  and  robbed,  and  of 
the  prisoner  having  taken  part  in  the  transaction  when 
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the  assault  and  supposed  robbery  occurred.  But  the 
proof  of  the  robbery  was  in  the  opinion  of  the  jury  im- 
perfect. Under  these  drcumstances  a  convidion  for  an 
assault,  which  upon  the  evidence  might  have  been  a 
part  of  the  felony  charged,  was  supported. 

In  the  present  case  the  cause  of  death  being  proved* 
and  the  assaults  by  the  prisoner,  which  were  in  evidence, 
being  also  proved  to  be  no  part  <rf  the  cause  of  death, 
and  the  cause  of  death  being  the  transaction  which  i^ 
prosecuted  as  a  felony — ^it  seems  to  me  that  the  assaults 
cannot  be  truly  said  to  have  been  part  of  the  transaction 
which  is  so  prosecuted. 

The  intention  of  the  prosecutor  to  include  them  in 
the  indictment,  is  not  alone  sufficient  to  support  a  con- 
victicm,  because  that  intention  existed  in  the  cases  where 
the  convictions  were  excluded. 

It  is  further  to  be  observed,  that  there  is  a  distinction 
between  the  charge  of  assault  in  cases  of  rape,  robbery, 
and  felonious  wounding,  and  that  in  cases  of  homicide 
by  assaults.  In  the  first  class,  the  chai^  relates  to  one 
transaction,  which  is  probably  a  felony,  and  the  assault 
in  question  is  a  part  of  that  transaction,  and  has  its  felo- 
nious character  at  the  time  of  its  committal.  In  the 
second  class,  on  a  charge  of  homicide  by  assault,  the  es- 
sence of  the  crime  is  causing  death ;  the  felonious  nature 
of  the  assault  arises  from  the  retrospective  effect  of  death ; 
and  in  many  cases  of  homicide  the  felony  is  equally  com- 
plete, whether  death  was  within  the  intention  of  the  pri- 
soner at  the  time  of  the  assault  or  not :  if  the  assaults 
and  death  stand  in  the  relation  of  cause  and  effect,  the 
felony  is  proved ;  if  they  do  not,  the  assaults  are  uncon- 
^1611  ^^^^^  *with  the  felony  charged,  and  are  no 
ground  for  a  conviction  under  the  statute. 

According  to  this  reasoning,  the  statute  would  not 
come  into  operation  in  cases  of  homicide  by  assault,  and 
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I  believe,  it  was  not  intended  that  it  sLoald ;  but  if,  after 
the  deci^ons,  this  reasoning  i«  not  adopted  to  the  full 
extent,  still  the  interests  of  public  justice,  seem  to  me  to 
require  that  the  application  of  the  statute  should  be  re- 
stricted to  those  cases  only  of  homicide  where  the  subject 
of  prosecution  is  one  transaction,  and  where  the  death  is 
attributed  to  a  single  occasion  of  assault,  so  as  to  be 
within  the  principle  laid  down  iu  R.  v.  Birch. 

It  is  important  for  public  justice  to  conduct  trials  for 
murder  with  unity  of  attention,  to  free  the  Judge  from 
the  technicality  in  which  we  are  now  involved,  and  the 
jury  from  referring  the  evidence  to  three  alternatives, 
murder,  assault,  and  acquittal;  but  it  is  imperative  to 
release  a  prisoner  on  such  a  trial  from  liability  for  vari- 
ous assaults.  K  he  is  liable  to  be  convicted  of  course- he 
should  have  full  notice  and  opportunity  for  defence.  The 
death  may  be  attributed  in  various  counts  to  various  as- 
saults, sometimes  single,  sometimes  in  a  series.  If  the 
prosecutor  is  found  to  be 'mistaken  in  supposing  the 
assaults  conduced  to  the  death,  and  the  prisoner  is  to  be 
acquitted  of  felony,  it  is  contended,  that  he  must  then 
be  convicted  of  all  the  assaults  which  have  been  proved ; 
but  the  Legislature  cannot  have  intended  that  the  mis- 
take of  the  prosecutor  should  justify  an  unfair  trial;  and 
the  trial  would  not  appear  to  me  to  be  fair  if  the  prison- 
er, when  defending  himself  for  murder,  is  also  called  on 
for  a  contiagent  defence  against  charges  for  several  alleged 
assaults  in  the  course  of  several  weeks,  some  of  which 
may  be  open  to  contradiction,  others  to  justification,  and 
others  to  mitigation. 

*The  purpose  of  the  statute  was  to  prevent  the    _^^ 
delay  and  trouble  of  a  second  indictment  for   ^ 
assault.     In  cases  of  homicide  by  several  assaults  that 
saving  would  be  effected  by  a  sacrifice  of  justice,  and  the 
construction  of  the  statute  is  to  be  adopted  which  most 
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avoids  this  inconvenience.  The  learned  Judge  adopted 
the  construction  of  the  statute  which  gives  it  this  re- 
stricted application^  and  his  summing  up  is  objected  to 
on  that  account ;  but  upon  the  grounds  above  stated  the 
objection,  in  my  judgment,  fails,  and  the  summing  up 
ought  to  be  sustained. 


Cresswell  J. — The  question  now  to  be  determined 
arises  out  of  the  enactment  in  7  Wm.  4  &  1  Vict.  c.  85,  s. 
11.  "  That  on  the  trial  of  any  person  for  any  felon j- 
whatever,  where  the  crime,  charged  shall  include  an 
assault  against  the  person,  it  shall  be  lawful  for  the  jur}^ 
to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  so  indicted,  if  the  evidence 
shall  warrant  such  finding."  The  crime  charged  means 
the  felony  charged,  and  that  must  be  of  such  a  nature, 
that  it  cannot  be  committed  without  an  assault.  K  the 
crime  charged  does  not  necessarily  include  an  assault,  I 
conceive  that  the  case  cannot  be  brought  within  this  sec- 
tion, by  any  express  averment  that  an  assault  was  com- 
mitted. If  the  question  were  a  new  one,  and  I  had  been 
called  upon  to  construe  the  enactment,  without  reference 
to  decided  cases,  I  should  probably  have  been  of  opinion 
that  it  was  intended  to  apply  to  those  cases  only,  where 
an  attempt  had  been  made  to  commit  a  felony,  which 
had  not  been  perfected,  and  in  making  the  attempt  an 
assault  had  been  committed.  But  it  has  been  held,  that 
^  the  statute  ought  not  to  have  so  *limited  a  con- 

-'  struction ;  and  that  a  party  indicted  for  robbery 
may  be  acquitted  of  that  felony  and  found  guilty  of 
assault,  although  the  jury  negative  any  intention  or 
attempt  to  rob.  On  the  other  hand,  it  has  been  held, 
that  the  enactment  ought  not  to  have  the  widest  appH- 
tion,  of  which  the  words  used  are  capable,  but  that  the 
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assault^  to  come  within  it,  must  be  included  in  the  charge 
on  the  face  of  the  indictment,  and  also  be  part  of  the 
very  act  or  transactions,  which  the  Crown  prosecutes  as 
a  felony  by  the  indictment. 

Those  two  points  were  ruled  by  the  unanimous  opinion 
of  the  Judges  in  B.  v.  Birch  omd  Another,  1  Den.  C.  C. 
185.  That  case  having  been  so  decided,  it  is  in  my 
judgment  much  better  to  abide  by  it,  whatever  doubts  I 
may  entertain  as  to  the  construction  of  the  statute,  than 
to  render  the  criminal  law  uncertain,  by  re-opening  a 
question  which  has  been  decided  by  the  whole  body  of 
Judges.  If  the  decision  of  the  whole  body  pronounced 
one  year,  may  be  overturned  the  next — that  reversal 
may  again  be  reversed  the  following  year — and  such  a 
course  of  proceeding  would  bring  the  whole  criminal  law 
into  a  state  greatly  to  be  deplored.  I  therefore  abide  by 
the  decision  in  jR.  v.  Birch  and  Another^  and  hold  that 
the  assault  of  which  a  party  may  be  convicted  under  the 
7  Wm.  4  &  1  Vict  c.  85,  s.  11,  must  be  part  of  the  very 
act  or  transaction  which  the  Crown  prosecutes  as  a  felony, 
but  that  it  need  not  be  committed  in  attempting  to  com- 
mit the  felony  charged. 

The  matter  to  be  determined  in  the  present  case  then 
is,  whether  the  assaults  for  which  the  Birds  were  indict- 
ed and  tried  before  the  learned  Judge  who  has  reserved 
this  case  for  consideration,  were  part  of  that  act  or  trans- 
action which  the  Crown  prosecuted  as  a  felony  before  my 
Brother  Talfoitrd,  on  a  former  *occasion.  If  they  p^^  ^ . 
were  part  of  that  transaction,  the  prisoners  might 
have  been  before  convicted,  and  they  cannot  be  tried  a 
second  time  for  the  same  offence,  otherwise  the  present 
conviction  is  right. 

On  this  part  of  the  case  also,  I  have  a  decision  of  the 
whole  body  of  Judges  to  guide  me,  for  I  cannot  distin- 
guish R.  V.  FhdpSy  2  Moo.  C.  C.  240,  reported  also  in  1 
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Russ.,  by  Mr.  GfreaveSy  irom  the  poreaent.  In  tiiat  case 
Phelps  was  indicted  together  with  two  others,  SotUham 
and  Smithy  for  the  murder  of  Overlmryy  by  blows.  Evi- 
dence was  given  that  Phdps  had  struck  the  deceased 
more  than  once  and  knocked  him  down ;  but  other  evi- 
dence shewed  that  those  strokes  were  not  Ihe  cause  of 
death,  and  that  Phdps  had  gone  away  a  quarter  of  aa 
hour  or  more  before  the  blow  was  given,  to  which  the 
death  of  the  deceased  was  ascribed.  The  late  Mr.  Jus- 
tice CoLTMAN  told  the  jury  that  there  was  no  evidence  to 
tfiupport  the  charge  of  murder  against  Phelps^  but  that 
they  might  find  him  guilty  of  assault,  which  they  accord- 
ingly did.  The  case  was  left  to  the  jury  on  the  charge 
of  murder — as  to  the  other  two  prisoners,  and  they  were 
altogether  acquitted.  The  propriety  of  the  conviction  oi 
Pivdps  was  reserved  for  the  opinion  of  the  Judges,  who 
held,  that  as  the  assault  proved  did  not  form  a  consti- 
tuent part  of  the  greater  charge  of  felony,  but  was  a 
distinct  and  separate  assault,  the  conviction  was  wrong. 
They  therefore  decided,  that  the  assault  so  committed  by 
Phdpsy  was  not  part  of  the  act  or  transaction  which  the 
Crown  prosecuted  as  a  felony  by  that  indictment. 

Here  the  Birds  were  shewn  to  have  committed  various 
assaults,  but  the  evidence  negatived  their  being  the  cause 
of  the  death  of  Mary  Ann  PoLracmaj  which  was  ascribed 
to  a  blow  inflicted  at  a  subsequent  time,  and  the  party 
♦Ifi'ii  ^^^  inflicted  it  could  not  be  ascertained,  *where- 
-'  upon  the  learned  Judge  told  the  jury,  and  in  my 
opinion  rightly,  that  there  was  no  evidence  to  establidi 
the  charge  of  murder  against  the  prisoners, — and  the 
evidence  then  given  shewed  that  the  assaults  proved  to 
have  been  committed  by  the  Birdsy  were  not  part  of  the 
act  or  transaction  prosecuted  in  that  case.  Feeling, 
therefore,  that  the  case  of  R.  v.  Phdps  cannot  be  distin- 
guished from  the  present,  and  that  it  was  decided  by  the 
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whde  body  of  Judges,  for  the  reason  given  above,  I 
should  think  it  right  to  act  upon  it  as  a  binding  authori- 
ty, ev^i  if  I  doubted  the  propriety  of  the  decision,  that 
it  seems  to  me  to  be  correct. 

The  act  or  transaction  which  the  Crown  prosecuted  by 
the  indictment  for  murder  preferred  against  the  Binrdey 
was  the  act  of  killing  Mary  Ann  Bxrsona  of  malice  afore- 
thought by  blows.  The  indictment  did  not  ascertain  and 
describe  the  particular  blows  by  which  the  death  was 
occasioned,  and  it  was  competent  to  the  Crown  to  give 
evidence  of  any  blows  given  by  the  prisoners,  and  to  en- 
deavour to  shew  that  they  were  the  cause  of  death.  But 
still,  the  transaction  prosecuted  was  the  death,  and  the 
means  by  which  it  was  occasioned ;  and  when  the  evidence 
shewed  that  the  death  was  occasioned  by  a  particular 
blow — ^and  that  the  others  before  proved  were  not  part 
of  the  same  transaction,  but  wholly  distinct  and  independ- 
ent of  it,  the  Judge  who  tried  the  prisoners  was  bound 
to  withdraw  them  from  the  consideration  of  the  jury  on 
the  charge  of  murder,  and  as  in  B.  v.  Phelps,  a  conviction 
of  those  assaults  would  have  been  wrong. 

Nor  can  I  discover  that  this  view  of  the  subject  is  in- 
consistent with  B.  V.  Birch,  and  other  cases,  where  it  has 
been  held,  that  although  the  evidence  fails  to  shew  that 
the  supposed  felony  prosecuted  by  the  indictment  has 
been  committed  at  all,  nevertheless  *the  party 
charged  may  be  convicted  of  an  assault,  for  it  may  '- 
still  be  ascertained  by  evidence  what  is  the  transaction 
really  prosecuted,  eocempli  grcUid,  indictment  for  rape, 
evidence — assault,  indecent  liberties,  an  apparent  attempt 
to  commit  the  crime  charged,  but  no  completion  of  it. 
The  transaction  is  ascertained,  and  an  assault  being  part 
of  it,  comes  within  the  7  Wm.  ^kl  Vid.  c.  85,  s.  11.  So 
in  the  case  of  an  indictment  for  robbery,  as  in  £.  v.  Bir<Jiy 
if  there  were  evidence  of  one  assaultji  and  nothing  more, 
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that  would  appear  to  be  the  transaction  prosecuted ;  but 
assume  the  evidence  to  be  of  an  assault,  and  afterwards 
another  and  independent  assault,  and  on  this  latter  oc- 
casion money  lost,  the  latter  would  appear  to  be  the 
real  transaction  prosecuted,  and  the  party,  if  acquitted 
of  the  latter  transaction,  could  not  be  found  guilty  of  the 
first  and  independent  assault.  I  think,  therefore,  that 
upon  principle  and  authority,  I  am  bound  to  say  that 
the  present  conviction  is  right. 


WiGHTMAN  J. — The  question  in  this  case  in  substance 
is,  whether  the  prisoners  upon  their  trial,  before  my  Bro- 
ther Talfourd,  upon  the  indictment  which  charged  them 
with  murder,  could  have  been  found  guilty  under  the  11th 
sect,  of  the  7  Wm.  4  &  1  Vict.  c.  85,  of  any  of  the  assaults 
charged  against  them,  and  to  which  they  have  pleaded 
mdrefois  dcquit 

The  words  of  the  statute  are,  ^'  and  be  it  enacted,  that 
on  the  trial  of  any  person  for  any  of  the  oflfences  herein- 
before mentioned,  or  for  any  felony  whatever,  where  the 
crime  charged  shall  include  an  assault  against  the  person, 
it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and 
to  find  a  verdict  of  guilty  of  *assault  against  the 
-'  person  indicted,  if  the  evidence  shall  warrant  such 
finding." 

It  is  perfectly  clear,  that  this  clause  was  not  intended 
to  apply  to  every  assault  that  might  be  proved  against 
the  prisoner  upon  a  trial  for  a  felony  including  an  assault, 
though  totally  unconnected  in  time,  place,  or  circum- 
stance, with  the  felony  charged,  and  from  the  time  of  the 
passing  of  the  act,  its  application  has  come  into  question 
in  a  great  many  cases,  and  there  are  dicta  and  decisions 
of  individual  Judges  not  easy,  and  it  may  be  impossible 
to  reconcile ;  but,  I  do  not  think  it  necessary  or  expe- 
dient to  refer  to  more  than  four,  two  of  which  have  come 
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under  the  consideration  of  all  the  Judges,  and  two  others, 
-which  though  only  expressing  the  opinion  of  individual 
Judges,  agree  so  exactly,  as  it  appears  to  me,  in  princi- 
ple, as  to  the  instances  in  which  the  power  of  the  statute 
may  be  applied,  with  the  two  cases  before  all  the  Judges, 
that  I  cite  them  as  additional  authorities  for  the  conclu- 
sion at  which  I  have  arrived  in  the  present  case. 

The  cases  to  which  I  refer  are,  R.  v.  PhdpSj  2  Moo.  C. 
0.  240 ;  B.  V.  Birch,  1  Den.  C.  C.  186 ;  B.  v.  St.  George, 
9  C.  &  P.  483,  and  B.  v.  GrumpUm,  C.  &  M.  600. 

These  cases  differing  in  some  respects  in  circumstances, 
all  agree  in  the  principle  upon  which  the  statute  is  appli- 
cable, *  that  the  prisoner  can  only  be  found  guilty  under 
the  act  of  Parliament  of  an  assault,  which  was  involved 
in  and  formed  a  part  of  the  act  or  transaction  which  was 
charged  as  a  felony  in  the  indictment.' 

This  is  stated  in  terms  by  my  Brother  Parke,  in  B.  v. 
St.  George,  in  which  he  refers  to  the  former  case  of  B.  v. 
Guiteridge,  to  the  same  effect,  and  is  the  opinion  of  my 
Brother  Pattesok,  in  B.  v.  Orvmpton,  *and  is  rmi^o 
that  of  all  the  Judges  in  B.  v.  -BircA  and  B.  v. 
Phelps. 

Assuming  then,  that  the  principle,  upon  which  the 
question,  whether  a  prisoner  charged  with  a  felony  in- 
cluding an  assault,  can,  if  acquitted  of  the  felony  be  con- 
victed of  an  assault,  is  settled  by  the  cases  to  which  I 
have  referred,  it  only  remains  to  apply  that  principle  to 
the  present  case. 

The  prisoners  were  charged  upon  the  first  indictment 
with  the  murder  of  Mary  Ann  Ihraons,  by  beating,  strik- 
ing, and  kicking  her  at  different  times,  as  stated  in  the 
indictment. 

The  act  or  transaction,  charged  as  a  felony,  was  an  as- 
saulting and  beating,  which  caused  the  death  of  Mary 
Ann  Fotraons.    The  death  was  proved  by  the  prosecutors 
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to  have  been  wholly  caused  by  a  blow,  given  very  shortly 
before  the  4th  of  ^kmuary,  1850 ;  but  as  there  was  no 
evidence  that  it  was  inflicted  by  either  of  the  prisoners, 
they  were  acquitted  of  the  felony  with  which  they  were 
charged. 

But  it  was  proved,  in  the  course  of  the  trial,  that  on 
several  days  and  occasions  be/ore  the  day  when  the  fatal 
blow  was  given,  the  prisoners  had  assaulted  and  beaten 
the  deceased,  but  those  assaults  were  quite  distinct  and 
independent  of  the  act  or  transaction  which  caused  the 
death.  It  is  true,  that  the  felony  is  charged  to  have 
been  con[unitted  by  beating,  that  the  deceased  did  die  by 
beating,  and  that  the  prisoners  were  proved  to  have 
beaten  her ;  but  the  assaults  and  beating  proved  against 
them  did  not  form  part  of  the  act  or  transduction  whwh 
was  charged  as  a  feUmy  in  the  indictment,  which  was  the 
assaulting  and  beating  which  actually  caused  the  death. 

The  Crown  prosecuted  in  respect  of  an  assault  and 
blows  which  caused  death,  and  proved  that  at  a  particu- 
♦Ifiqi  ^^^  *time  a  blow  was  inflicted  by  some  one  which 
did  cause  the  death  of  the  deceased ;  it  was  that 
blow,  and  that  only,  which  caused  the  death,  and  was, 
in  fact,  as  it  appeared  by  the  evidence  for  the  Crown,  the 
act  which  was  charged  as  felonious.  The  prisoners  were 
not  proved  to  have  committed  that  act,  nor  were  any  of 
the  assaults  and  beatings  proved  against  them,  any  part 
of  the  transaction  which  the  Crown  proved  to  be  the 
cause  of  death,  and  were  therefore  not  involved  in,  nor 
did  they  form  part  of  the  act  or  transaction  which  was 
charged  as  a  felony  in  the  indictment. 

In  R.  V.  Birch  ofod  Others,  the  prisoners  were  indicted 
for  feloniously  assaulting  and  robbing  the  prosecutor  with 
violence.  The  evidence  proved  that  the  prosecutor  was 
attacked  by  several  persons  and  knocked  down,  and  the 
prisoner  waa  seen  to  strike  him  whilst  on  the  ground, 
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with  other  persons  about  him  also  misusing  him,  but  by 
reason  of  the  absence  of  the  prosecutor,  the  charge  of 
felony  was  not  supported ;  but  the  prisoner  was  convicted 
of  an  assault  under  the  statute,  and  it  was  held — rightly, 
because  the  assault  formed  part  of,  and  was  involved  in, 
the  act  or  transaction  which  was  charged  as  a  felony  in 
the  indictment.  It  was  clear  that  it  was  then  that  the 
felony  charged  in  the  indictment  was  committed,  if  at 
all,  and  the  assault  formed  part  of  that  transaction,  and 
was  involved  in  it.  The  distinction  between  that  and 
the  present  case  appears  to  me  clear. 

If,  in  the  present  case,  it  had  appeared  that,  at  the 
time  the  mortal  injury  was  received,  the  prisoners  were 
with  the  deceased,  and  had  assaulted  and  beaten  her  im- 
mediately before,  but  that  the  evidence  raised  a  doubt, 
whether  the  mortal  injury  was  occasioned  by  blows,  or 
by  a  fall  which  might  be  attributed  to  accident,  and  on 
that  ground  the  jury  had  acquitted  the  *prisoners  ^ 
of  felony,  I  should  think  that  they  might  be  con-  L 
victed  of  assault  under  the  statute,  for  in  that  case  the 
•issault  proved  would  have  been  involved  in,  and  formed 
part  of,  the  act  or  transaction  charged  as  a  felony  in  the 
indictment,  and  prosecuted  as  such,  and  though  the  evi- 
dence failed  to  establish  it  as  a  felony,  it  was  the  only 
transaction  which  was  intended  as  felonious.  If  that 
was  not  felonious  there  was  no  other. 

But  the  assaults  in  question  were  wholly  unconnected 
with,  and  independent  of,  the  transaction,  which  was 
proved  on  the  part  of  the  prosecution  to  have  caused  the 
death  of  the  deceased,  and  which  was  the  felony  charged 
against  the  prisoners,  and  of  which  they  might  have  been 
found  guilty,  if  they  could  have  been  proved  to  have  been 
actors  in  it. 

I  may  observe,  that  the  issue  taken  by  the  replication 
to  the  plea  of  atUre/oia  acquit  is,  "  that  the  prisoners  were 
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not  upon  the  previous  trial  acquitted  of  the  felony  and 
murder,  including  the  same  identical  assaults  charged  iu 
the  second  indictment;"  and  for  the  reasons  I  have  given, 
it  appears  to  me,  that  the  felony  and  murder,  charged  in 
the  first  indictment,  did  not  include  the  same  identical 
assaults  charged  in  the  second  indictment.  The  learned 
Commissioner,  in  charging  the  jury,  told  them,  that  if 
they  were  satisfied  that  there  were  several  distinct  and 
independent  assaults,  some  or  any  of  which  did  not  in 
any  way  conduce  to  the  death  of  the  deceased,  it  would 
be  their  duty  to  find  a  verdict  for  the  Crown.  The  whole 
of  this  charge  is  hardly  correct,  as  the  question  is  not, 
whether  the  assault  conduced  to  the  death  of  the  de- 
ceased, but  whether  it  was  part  of  the  very  act  or  trans- 
action which  was  charged  as  a  felony  in  the  first  indict- 
ment. 

But  this  is  not  a  case  for  a  new  trial,  and  the  question 
*^Tll  '''substantially  is,  whether,  notwithstanding  this 
defect,  if  it  be  one,  the  verdict  is,  under  all  the 
circumstances  rights  the  charge  directs  the  jury  to  the 
main  point,  whether  the  assaults  were  distinct  and  inde- 
pendent assaults,  clearly  meaning  distinct  and  indepen- 
dent of  that  which  was  involved  in,  and  part  of,  the  act 
or  transgression  charged  as  a  felony  by  the  prosecution, 
and  upon  the  great  point  seems  to  me  substantially  cor- 
rect, and  it  would  be  too  much  to  set  aside  a  verdict  fully 
warranted  by  the  evidence,  because,  upon  a  critical  ex- 
amination of  the  Judge's  charge,  there  may  have  been  a 
partial  defect ;  the  charge  upon  the  whole  is  substantially 
correct. 

I  am,  therefore,  of  opinion  that  the  prisoners  could 
not,  consistently  with  the  principle  which  I  have  already 
stated,  have  been  convicted  upon  the  first  indictment  of 
those  assaults  which  were  the  subject  of  the  second 
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indictment,  and  that  the  verdict,  which  has  been  found 
for  the  Crown,  is  right. 


Mauijs  J. — I  am  of  opinion  with  my  Lord  Chief  Jus- 
tice Jeryis  in  this  case,  that  the  prisoners  were  entitled 
to  an  acquittal.  The  prisoners,  who  were  indicted  for 
an  assault,  having  pleaded  that  the  assault  was  compre- 
hended in  the  indictment  for  murder,  which  was  denied, 
the  question  which  we  are  now  called  upon  to  determine 
arose.  It  seems  to  me,  upon  the  evidence,  and  indeed 
upon  what  is  not  at  all  disputed  by  anybody,  that  the 
assaults  charged  upon  the  second  indictment  were  as- 
saults comprehended  in  the  felonious  violence  charged 
»  upon  the  former  occasion. 

Now,  the  prisoners  upon  the  former  occasion  were 
indicted  for  murdering  Mary  Ann  Pa/racma  by  beating. 
There  were  a  considerable  number  of  counts,  stating 
Various  assaults,  and  stating  as  the  result  of  rw^^^o 
them,  that  the  girl  was  murdered.  Upon  the 
second  occasion  no  doubt  was  raised  at  all  that  the  as- 
saults for  which  it  was  intended  to  try  the  prisoners, 
were  the  very  same  assaults  that  had  been  given  in  evi- 
dence upon  the  former  occasion,  and  which  were  compre- 
hended in  some  of  the  counts  of  the  indictment  upon 
that  occasion. 

The  crime  charged  is,  I  think,  to  be  determined  by 
looking  at  the  indictment :  the  indictment  is  the  legal 
charge,  and  there  the  crime  is  charged  in  several  counts 
comprehending  assaults,  comprehending  different  assaults, 
comprehending  according  to  concession  those  very  assaults 
for  which  the  prisoners  were  secondly  tried.  They  were 
acquitted  upon  the  first  indictment,  and  they  were  no 
doubt  entitled  to  be  acquitted  upon  the  evidence  given 
before  my  learned  Brother  Talfoijrd  J.,  upon  that  trial. 
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and  BO  doubt  could  evet  hare  ^altered  into  the  mind  of 
anybody  who  knew  anything  about  the  matter,  that  they 
were  entitled  to  be  acquitted  of  the  murder  upon  all 
those  counts,  and  they  were  in  fact  acquitted  upon  all 
those  counts,  and  they  were  acquitted  of  everything 
which  could  have  been  proved  under  any  one  of  those 
counts.  Now  I  cannot  understand  why,  assuming  that 
upon  an  indictment  for  homicide  by  violence,  the  parties 
charged  may  be  convicted  c^  an  assault  within  the 
statute,  putting  aside  the  grave  doubt  which  has  been 
raised  by  two  of  my  learned  Brothers  at  least,  whether, 
upon  an  indictment  for  homicide,  according  to  the  tnie 
intent  of  the  statute  you  could,  upon  any  indictment  for 
homicide,  convict  of  assaults ;  but  assuming  that  you 
could  (which  I  think  we  must  do),  then  it  seems  to  me,  . 
that  upon  every  one  of  those  counts  in  that  indictment 
(in  whatever  wtty  tiiey  were  dealt  with  by  the  Counsel 
^'l  7^1  ^^^  ^^  prosecution  upon  *that  occasion)  the  pri- 
soners were  entitled  to  the  full  benefit  of  the  ac- 
quittal, that  is,  just  to  the  same  benefit  of  acquittal  as 
the  prisoners  would  have  been  entitled  to  if  any  of  those 
coimts  had  stood  alone. 

I  cannot  at  all  understand,  upon  the  assumption  that 
I  have  already  mentioned,  why  you  can  make  a  distinc- 
tion between  the  different  counts  of  that  indictment.  I 
do  not  know  that  any  distinction  is  actually  made.  Sup- 
pose any  one  of  them  had  stood  alone,  for  the  sake  of  sim- 
^U,m^,  .up^.oountchTgrf^,  «s.uUon 
the  3rd  of  NovembeVy  which  was  said  to  have  ended  in  the 
felonious  death  of  tiie  deceased.  If  that  had  stood  alone 
and  the  evidence  had  been  given  which  was  given  in  re- 
spect of  the  death,  and  the  jury  had  been  of  opinion  that 
death  had  been  produced  by  that  assault,  they  might 
have  convicted  under  that  one  count  of  murder  or  man- 
slaughter.   It  is  clear,  therefore,  that  an  assault  is  com- 
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prehended  in  that  count,  and  they  might  also,  upon  the 
supposition  which  I  have  adverted  to,  have  been  convict- 
ed of  an  assault  under  that — and  if  the  jury  might  have 
convicted  the  prisoners  of  any  of  the  assaults,  they  must 
be  taken,  I  think,  to  have  acquitted  the  prisoners  of  the 
whole. 

There  may  be  some  inconvenience  arising  from  what- 
ever construction  is  put  upon  this  act,  and  that  the  point 
itself  is  doubtful,  I  think  is  demonstrated  by  the  fact, 
that  there  are  so  many  of  the  learned  Judges  entertain- 
ing an  opinion  contrary  to  that  which  I  entertain  myself 
—otherwise,  I  certainly  should  have  thought  that  it  was 
a  clear  point  enough. 

Upon  the  former  occasion  the  indictment  stated  in 
general  terms  indeed,  but  in  terms  which  it  is  not  at  all 
questioned  were  intended  to  comprehend  and  did  com- 
prehend the  particular  transactions  given  in  evidence  on 
the  part  of  the  prosecution  at  the  trial — ^*the  in- 
dictment charged  those  very  things  in  several  '- 
counts,  and  those  very  things  in  those  counts  were  be- 
fore the  jury,  and  whether  it  was  assault,  or  whether  it 
was  felony,  I  cannot  see  any  ground  for  the  reasoning 
that  has  been  urged,  that  where  there  has  been  no  felony 
you  cannot  convict  of  assault — ^that  is  contrary  to  every 
day's  practice.  It  seems  to  me,  therefore,  that  upon  the 
former  indictment  it  was  quite  competent  for  a  convic- 
tion of  assault  to  have  taken  place,  and  that  therefore 
the  parties  were  tried  a  second  time  for  the  same  offence. 

The  acquittal  upon  the  former  occasion  seems  to  have 
taken  place  very  much  by  the  consent  of  all  parties.  The 
case  seems  to  have  failed  as  to  the  murder,  and  therefore 
after  that  was  decided,  a  conviction  of  assault  was  not 
pressed  — and,  indeed,  it  is  not  very  usual,  in  cases  of  in- 
dictment for  murder,  to  press  for  a  conviction  of  assault 

—it  is  very  seldom  indeed  that  I  have  known  it  pressed 
Vol.  n.— 12 
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for,  which  is  perhaps  an  argument  in  favour  of  the  con- 
venience  of  the  interpretation,  which  some  of  my  learned 
Brethren  have  suggested,  and  which  would  have  been 
the  true  one,  if  we  were  not  bound  by  contrary  decision. 
I  think  that  the  prisoners  had  been  formerly  tried  and 
acquitted  of  that  of  which  they  have  been  convicted  upon 
the  second  occasion,  and  therefore  that  the  conviction  is 
bad. 


CoLERmoE  J. — ^I  have  considered  this  case  with  all  the 
attention  which  the  known  conflict  of  opinions  upon  it 
among  the  Judges,  made  it  proper  for  me  to  bestow,  and 
although  I  cannot  say  that  I  have  arrived  at  a  conclusion 
free  from  all  doubt,  yet  upon  the  whole,  I  think  that  the 
conviction  was  right. 

^^fjiri  *The  question  depends  on  the  true  construction 
to  be  put  upon  the  words  of  the  statute — ^that  "  at 
the  trial  of  any  person  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the 
felony,  and  to  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted,  if  the  evidence  shall  warrant  such 
finding."  These  words  are  very  general,  and  yet  as  jus- 
tice requires,  so  I  think  fix)m  the  very  words,  if  closely 
examined,  some  limitations  will  be  found  clearly  implied 
upon  their  generality — and  these  it  will  be  right  to  point 
out. 

Firsty  I  remark  the  change  of  language  fix)m  "felony" 
to  "  crime  charged," — the  first  points  to  the  species,  the 
second  to  the  individual  case,  and  that  case  must  be 
"charged,"  i.  e.  expanded  in  statement  on  the  indict- 
ment. The  statute,  therefore,  applies  only  where  the 
individual  crime,  being  a  felony  in  itself  involving  an 
assault,  shall,  as  it  is  charged  on  the  face  of  the  indict- 
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ment^  include  an  assault  on  the  person — and  the  whole 
charge  wiU  be  compounded  of  the  assault^  and  all  those 
circumstances,  whether  of  act,  intent,  or  consequences 
which  go  to  make  the  felony  complete-^these  with  the 
former  altogether  making  one  whole. 

The  statute  then  proceeds  to  say,  that  in  such  case  the 
jury  may  *'  acquit  of  the  felony"  and  find  a  verdict  of 
'^guilty  of  assault;"  whether  this  means  that  they  may 
first  acquit  of  the  whole  charge  as  preferred,  and  then 
looking  at  the  facts  composing  it,  select  one,  and  find  the 
prisoner  guilty  of  the  assault  as  a  new  charge,  or  only, 
that  they  may  acquit  of  the  felonious  part  of  the  charge^ 
and  conyict  of  the  assault  which  formed  the  other  part^ 
is  immaterial ;  for  in  either  way,  the  assault  of  which 
they  find  guilty  must  clearly  have  been  that  which  was 
involved  in,  and  made  part  *of  the  one  entire  crime  . 
charged  on  the  face  of  the  indictment.  No  one  ■- 
reading  the  section,  and  at  all  accustomed  to  the  rules  of 
legal  interpretation,  would  suppose  that  any  independent 
assault,  though  receivable  in  evidence,  it  may  be,  as  con- 
ducing to  the  proof  of  the  prisoners'  guilt,  could  be  made 
the  subject  of  the  verdict;  that  would  be  to  convict  the 
prisoner  of  an  offence  with  which  he  had  never  been 
charged,  against  which  he  had  never  in  fact  defended 
himself,  and  which  he  could  not  be  supposed  prepared 
to  do. 

Thus  far  seems  clear.  But  a  further  question  is  raised 
upon  the  words  ^^  acquit  of  the  felony."  An  acquittal 
may  take  place  where  one  prisoner  only  is  charged,  either 
because  the  proof  fisuls  to  shew  that  any  felonious  act  has 
been  committed,  or  because  the  act  appearing  to  be  felo- 
nious is  not  brought  home  to  the  prisoner,  and  where 
more  than  one  prisoner  is  charged,  also,  because  he  is 
not  proved  to  have  taken  part  in  the  act,  which^  as  to 
all  or  some  of  those  charged  with  him^  is  found  to  be 


180  2  DENISON'S  CROWN  CASES. 

felonious.  The  statute  does  not  in  terms  regard  those 
distinctions ;  nor  do  I  think  it  noiaterial  to  follow  them 
out,  because,  if  they  at  all  affect  the  application  of  the 
statute,  i.  e.  if  the  statute  does  not  apply  to  all  cases  of 
acquittal,  but  only  to  some,  it  will  be  found,  I  am  con- 
vinced, if  the  inquiry  be  fully  followed  out,  to  depend 
on  this;  whether  on  the  given  ground  of  acquittal  the 
assault  could,  or  could  not,  be  part  of  the  whole  crime 
charged  as  felonious.  It  seems  to  me  too,  I  own,  that 
to  make  this  directly  the  test  of  the  applicability  of  the 
statute,  leads  to  a  more  technical,  or  if  it  be  thought  a 
fitter  expression,  a  more  strictly  scientific  rule  of  con- 
struction, than  is  proper  for  the  occasion,  for  I  conceive 
it  clear  that  the  statute  was  firamed  to  meet  a  commonly 
*1771  occurring  evil  of  the  entire  escape  from  punishment 
of  *one,  who  was  clearly  guilty  of  a  part  of  the 
charge,  because  he  was  not  found  guilty  of  the  whole, 
and  that,  in  framing  their  remedy  for  this,  the  framers 
were  not  careful  to  observe  the  precise  conditions  of  the 
existing  criminal  law.  Indeed  the  remedy  is  founded 
on  an  avowed  innovation  upon  it.  Whether  this  might 
have  been  avoided,  or  had  better  have  been  avoided,  is 
not  the  question ;  our  duty  is  to  interpret  the  statute  as 
we  find  it,  and  bearing  this  in  mind,  in  order  the  better 
to  fulfil  its  intents. 

But  recurring  to  that  which  I  consider  the  true  and  the 
more  expedient  test,  whether,  in  any  given  case,  a  party 
acquitted  of  felony  may  be  found  guilty  of  assault,  the 
test,  namely,  whether  the  assault  of  which  it  is  proposed 
to  find  him  guilty,  formed  part  of  the  whole  crime  charged 
as  felonious,  the  question  still  arises — How  are  you  prac- 
tically to  ascertain  that  ?  And  here  I  think  it  most  con- 
venient to  introduce  the  case  of  B.  v.  Mrch  and  Hardy ^ 
1  Den.  C.  C.  185;  because  the  resolution  in  that  case 
brings  us  down  to  that  point  in  the  inquiry  at  which  I 
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have  now  arrived.  "The  Judges  there  are  reported," 
according  to  the  manuscript  note  of  my  Brother  Pabke, 
"  to  have  thought  that  the  enactment  was  not  to  be  con- 
fined to  cases  where  the  prisoner  committed  an  assault, 
in  the  prosecution  of  an  attempt  to  commit  a  felony — 
nor  was  it  to  be  extended  to  all  cases  in  which  the  indict- 
ment for  a  felony  on  the  face  of  it  charged  an  assault. 
But  they  were  of  opinion,  that  in  order  to  convict  of  an 
assault  under  the  section,  the  assault  must  be  included 
in  the  charge  on  the  face  of  the  indictment,  and  also  be 
part  of  the  very  act  or  transaction  which  the  Crown  pro- 
secutes as  a  felony  by  the  indictment." 

The  rule  here  laid  down  is  the  same  to  which  a  mere 
consideration  of  the  words  of  the  statute,  unaided  by 
any  decisions,  would  have  brought  me.  But  then  ^ 
^arises  the  question ;  how  in  any  given  case  it  is  '- 
to  be  ascertained  whether  the  assault  on  which  the  ver- 
dict is  to  be  allowed  to  pass  was  "  included  in  the  charge 
and  on  the  face  of  the  indictment,"  and  also  whether  it 
be  "  part  of  the  very  act  or  transaction,  which  the  Crown 
prosecutes  as  a  felony  by  the  indictment."  The  gene- 
rahty  of  the  language  of  our  indictments  makes  it  im- 
possible to  determine  the  first  question  merely  by  look- 
ing to  the  face  of  the  instrument;  we  can  learn  no  more 
from  that  than  whether  any  assault  is  charged  or  not ; 
what  assault,  when,  where,  or  how  committed,  all  par- 
ticulars in  short  from  which  identification  of  charge  and 
proof  as  to  specific  assaults  could  be  made  out,  are  left 
entirely  unascertained  by  that;  a  state  of  things,  at  first 
sight,  difficult  to  reconcile  with  the  theory  of  pleading, 
with  however  little  inconvenience  it  may  be  found  to 
work  in  practice. 

Again,  it  would  not  be  right  to  let  the  determination 
of  the  second  question  depend  upon  the  opening  speech 
of  the  Counsel  for  the  Crown,  nor  on  the  course  he  may 
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pursue  in  conducting  his  case ;  often  there  is  no  opening 
speech,  often  no  Counsel  for  the  Crown.  But  assuming 
there  were  both  in  all  cases,  it  could  not  be  left  to  the 
counsel  merely  by  stating  the  assault  in  the  opening,  or 
offering  evidence  of  it  in  the  course  of  his  proof,  to  make 
the  prisoner  liable  to  a  verdict  for  it,  unless  the  circum- 
i^tances  were  such  as  really  brought  it  within  the  scope 
of  the  statute. 

It  seems  to  me,  however,  I  own,  that  there  is  more 
seeming  than  real  difficulty  in  a  practical  application  of 
the  rule,  as  it  is  laid  down  in  B.  v.  Birch.  In  the  first 
place,  the  indictment  must  be  supposed  to  have  alleged 
an  assault  or  assaults  (it  is  immaterial  which),  and  one 
or  more  must  be  supposed  to  have  been  given  in  evidence. 
It  must  be  supposed,  too,  that  when  the  *evi- 
-■  dence  is  closed,  the  Judge,  by  the  light  that  it 
affords,  will  have  been  enabled  to  see  what  act  or  trans- 
action it  is  which  it  has  been  intended  to  prosecute  as  a 
felony  by  the  indictment  (for  that  which  he  has  in  fact 
attempted  to  substantiate,  the  Counsel  must  be  taken  to 
have  intended  to  prosecute),  and  with  that  knowledge 
how  shall  the  Judge  have  any  difficulty  in  seeing  whe- 
ther thero  is  any  evidence  to  connect  the  assault  or 
assaults  proved,  with  the  felonious  act  or  transaction 
which  it  has  been  sought  to  prove  ?  It  is  the  province  of 
the  Judge,  on  all  trials,  to  determine  whether  there  is 
any  evidence  to  prove  an  issue,  and  the  connection,  I 
now  speak  of,  is  in  the  naturo  of  an  issue.  If  thero  be 
evidence,  the  questions  for  the  jury  will  be,  do  they  be- 
lieve it  ?  and  also  the  fact  of  the  assault :  and  if  they 
believe  both,  the  prisoner  will  be  found  guilty  under  the 
statute.  Of  course,  what  the  naturo  and  extent  of  the 
connection  must  be  to  satisfy  the  statute,  what  the  evi- 
dence, whether  time,  place,  intent,  or  other  circumstance 
to  make  it  out,  the  Judge  would  have  to  point  out  to  the 
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jury.     K  there  be,  in  the  Judge's  opinion,  no  such  evi- 
dence, this  matter  could  never  go  to  the  jury. 

Every  case  of  this  kind  supposes  an  acquittal  of  the 
prisoner  of  the  felony  charged ;  but  it  has  been  thought 
that  distinctions  may  arise  according  to  the  ground  of 
acquittal.  Now  this  may  be,  either  because  the  jury 
think  no  felonious  act  has  been  committed  at  all, — as 
that^  in  case  of  murder,  the  deceased  has  died  from  na- 
tural causes,  or  in  robbery,  that  no  money  or  chattel  has 
been  taken  jfrom  the  prosecutor,— or  because  they  think 
the  felonious  act  is  shewn  to  have  been  committed  by 
some  third  party,  with  whom  the  prisoner  is  not  so  con- 
nected as  to  be  a  felonious  accomplice,  or  because,  sim- 
ply, they  think  the  act,  or  *the  felonious  inten-  p:,.^  o^ 
tion,  not  satisfactorily  brought  home  to  the  pri- 
soner. But  in  all  these  cases  equally  the  prisoner  is  dis- 
connected with  the  felonious  charges.  The  acquittal,  in 
all,  is  simply  that  he  is  not  guilty.  A  felony,  supposed 
to  be  committed  by  another,  or  not  proved  as  to  him,  is, 
as  to  him,  and  as  to  the  charge  in  hand,  as  much  no 
felony,  as  if  none  had  ever  existed  at  all ;  and,  there- 
fore, in  all  these  cases,  the  supposed  assault  is  equally 
disconnected  with  the  felony — ^it  can  form  no  part  of 
that  which,  by  the  assumption,  does  not  exist  at  all.  But 
it  is  obvious,  that  this  cannot  prevent  that  sort  of  con- 
nection which  the  statute  requires,  because,  if  it  did,  the 
statute,  which  applies  only  in  the  cases  of  acquittal,  could 
have  no  operation  at  all.  The  ground  of  acquittal  may 
indeed  often,  in  individual  cases,  shew  that  the  statute 
cannot  be  resorted  to ;  but  it  will  not,  I  conceive,  ever 
make  the  application  of  the  rule,  according  to  the  course 
I  have  sketched  out,  impracticable. 

I  have  forborne  in  these  remarks  from  citing  cases, 
with  the  exception  of  that  of  E.  v.  Birch,  on  which  1 
have  dwelt  for  the  obvious  reason  that  it  was  one  decided 
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by  the  assembled  Judges,  in  which  it  was  attempted  to 
lay  down  a  rule  for  future  guidance.  I  have  considered 
myself  bound  by  that  case,  and  my  only  object  has  been 
Jundersund  id  apply  it.'  DecWo™  of  i>gle  Judge,, 
with  all  the  sincere  respect  I  feel  for  those  who  have 
pronounced  them,  I  think  are  not  entitled  to  much  con- 
sideration,  where,  aa  in  the  present  case,  we  are  trying 
the  rule  laid  down  by  the  body,  and  seeking  to  illustrate 
and  apply  it. 

There  is,  I  think,  but  one  other  case  decided  by  the 
Judges  upon  the  section,  and  this  so  remarkably  like 
the  present,  that  I  am  unable  to  find  any  substantial 
difference  between  the  two.  I  mean  the  case  of  B. 
V.    Phelps  and  two    Others,   2   Moo.   C.   C.   240,   and 

*18n  *^*  ^  ^*  ^^^'  Tjike  this,  that  was  a  charge  of 
■■  murder  against  more  than  one  person,  all  charged 
as  principals  in  one  count,  and  the  death  alleged  to  have 
been  occasioned  by  striking  and  beating.  All  were  ac- 
quitted of  the  felony, — there  was  evidence  against  two 
that  they  were  present  at,  and  took  part  in,  the  violence 
which  occasioned  the  death,  but  Phelps,  who  had  struck 
the  deceased  several  blows,  had  gone  away  from  fifteen 
to  thirty  minutes  before  the  violence  was  committed. 
The  learned  Judge  who  tried  the  case  seems,  from  the 
report  in  Carrington  and  Marshman,  rather  to  have 
assumed,  that  if  this  evidence  against  Phelps  were  be- 
lieved, he  might  be  found  guilty  of  assault ;  and  he  was 
so  convicted.  But  the  Judges  were  unanimously  of 
opinion  that  the  conviction  was  wrong, — they  assumed, 
in  fact,  that  it  was  a  distinct  and  separate  assault,  and 
they  laid  down  in  substance  the  same  rule  as  that  after- 
wards propounded  in  B.  v.  Birch,  viz.,  that  to  bring  a 
case  within  the  statute,  "  the  assault  must  be  such  as 
forms  one  constituent  part  of  the  greater  charge  of 
felony.''    Neither  report  is  full  enough  to  enable  one  to 
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say  whether  there  was  any  evidence  to  oonnect  Phelps's 
assault  with  the  fatal  and  felonious  violence  of  other 
persons,  such  as  to  make  it  part  thereof  without  making 
him  guilty  of  the  felony — ^if  there  were,  the  result  only 
would  have  been  different,  but  the  rule  the  same.  Even 
if  I  thought  this  case  wrongly  decided,  I  should  not  feel 
that  we  were  at  liberty,  divided  as  we  are  in  opinion,  to 
overrule  it ;  uniformity  of  decision,  if  it  be  important  in 
any  Court,  or  in  any  branch  of  the  law,  is  above  all  im- 
portant in  this  Central  Court  of  Criminal  Appeal  and  in 
this  branch  of  our  law.  But  it  is  a  great  satisfaction  to 
me,  after  much  doubt  and  fluctuation  of  opinion,  that  I 
can  concur  with  it  entirely,  and  have  the  benefit  of  its 
authority. 

*My  judgment  is  already  so  much  longer  than  p^j-.  ^o 
I  could  have  wished,  that  I  will  not  prolong  it, 
either  by  applying  what  I  have  «aid  at  any  length  to 
the  case  before  us,  or  by  any  consideration  of  the  objec- 
tion made  to  the  direction  of  Mr.  Gumey.  In  my  view, 
the  latter  cannot  be  necessary,  for  it  resolves  itself  into 
the  main  point,  and  in  any  view  the  former  may  be  dis- 
pensed with  after  the  judgments  already  pronounced, 
and  where  we  are  all  so  familiar  with  the  facts  and  the 
questions  we  have  to  consider.  I  will  only  say,  that  the 
assaults  given  in  evidence  on  the  first  trial,  respecting 
which  the  present  question  has  arisen,  appear  to  me  to 
have  been  so  entirely  and  unquestionably  severed  from 
the  felonious  act  or  transaction  of  which  the  prisoners 
were  acquitted,  that  my  Brother  Talfourd  was  perfectly 
justified  in  not  submitting  them  to  the  jury.  I  am, 
therefore,  of  opinion  that  the  present  conviction  was 
right. 


Pattbson  J. — Two  questions  appear  to  me  to  arise  in 
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this  case ;  first>  whether  the  prisoners  could  haye  been 
convicted,  upon  the  former  trial,  of  all  the  assaults 
charged  in  the  present  indictment,  and  secondly,  even 
supposing  they  could  not,  whether  the  proper  points 
were  put  to  the  jury  by  the  learned  Judge  upon  the 

The  former  indictment  contained  several  counts.  In 
some  a  single  assault  and  murder  was  charged ;  in  others 
a  series  of  assaults  on  different  days,  causing  together 
the  death  of  the  deceased,  and  constituting  the  crime  of 
murder.  It  is  plain  that  one  felqny  only  is  charged  from 
the  nature  of  the  crime — ^murder  of  one  individual ;  it  is 
impossible  that  the  counts  could  be  treated  as  charging 
in'toQ']  separate  felonies,  and  the  Judge  *could  not  be 
called  upon  to  put  the  prosecutor  to  his  election. 

By  the  evidence  it  appeared,  that  the  death  arose  ex- 
clusively from  one  assault  and  wound,  shortly  before  the 
death,  and  that  all  the  other  assaults  were  uncomiected 
with  the  death.  But  the  infliction  of  that  assault  and 
wound  was  not  brought  home  to  either  of  the  prisoners, 
consequently  they  were  entitled  to  be  acquitted  of  the 
murder,  and  of  the  assault  which  really  caused  the  death. 
But  several  assaults  were  proved  against  them,  prior  to 
that  which  caused  the  death,  though  unconnected  with 
it,  and  whether  they  might  have  been  convicted  of  those 
assaults  is  the  question. 

The  stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  provides,  that 
"  on  the  trial  of  any  person  for  any  of  the  offences  here- 
inbefore mentioned,  or  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the 
felony,  and  to  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted,  if  the  evidence  shall  warrant  such 
finding."  I  do  not  think  that  this  clause  is  to  be  con- 
fined to  such  crimes  as  necessarily  include  an  assault^  as 
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rape,  robbery,  wounding  with  intent  to  murder,  and  such 
like.  If  it  were  so  confined,  murder  and  manslaughter 
would  not  be  within  it;  for  they  may  be  committed 
without  an  assault,  as  by  poisoning  or  negligence.  I  am 
satisfied,  that  the  clause  extends  to  those  crimes  which, 
in  their  nature,  may  or  may  not  include  an  assault;  but 
which  are  charged  in  the  indictment  as  so  doing. 

The  words  of  the  clause  are  very  general,  and  might, 
at  first  sight,  be  supposed  to  warrant  a  conviction  for 
assault,  where  the  proof  of  the  felony  failed,  whether 
that  assault  were  connected  with  the  supposed  felony  or 
not,  and  at  whatever  time,  however  distinct  *fix)m  ^ 
the  time  of  the  supposed  felony,  it  took  place.  ■- 
But  the  manifest  injustice  of  so  construing  them,  has 
made  it  necessary  to  put  some  limitation  upon  their 
meaning;  accordingly,  many  cases  have  occurred  in 
which  learned  Judges  have  felt  themselves  bound  to 
lay  down  what  they  considered  to  be  the  true  limita- 
tion. 

Those  cases  were  cited  and  commented  upon  when  the 
present  case  was  argued,  and  I  do  not  propose  to  enter 
into  a  detailed  examination  of  them.  They  are,  for  the 
most  part,  decisions  of  single  Judges  on  the  circuit;  en- 
titled, certainly,  to  have  full  weight  given  to  them,  and 
assisting  us  greatly  in  coming  to  a  right  conclusion  upon 
the  present  case,  in  which  they  are,  in  some  measure, 
brought  under  review.  They  are,  for  the  most  part, 
cases  in  which  the  felony  charged  has  included  a  single 
assault;  and  they  lav  down  the  rule,  that  in  such  cases 
there  cin  be  no  L4tion.for  an  independent  aasault  at 
a  different  time,  because  such  assault  can,  by  no  reason- 
able construction,  be  treated  as  the  assault  included  in 
the  felony  charged. 

There  are,  however,  two  cases  reported  which  have 
been  brought  under  the  consideration  of  the  whole  body 
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of  Judges,  and  fix)m  them  I  apprehend  the  rule  may  be 
and  ought  to  be  taken.  I  allude  to  the  cases  of  R.  v. 
Phelps  and  OtherSy  2  Moo.  C.  C.  240,  and  R.  v.  Birchy  1 
Den.  C.  C.  185. 

In  the  case  of  B.  v.  Phelps  and  Others,  reported  also 
in  C.  &  M.  180,  Phelps  and  two  others  were  indicted  for 
murder.  It  turned  out  in  evidence  that  Phelps,  after 
haying  assaulted  and  knocked  down  the  deceased,  ran 
away;  the  deceased  was  afterwards  assaulted  and  killed 
by  some  other  persons,  supposed  to  be  the  other  prison- 
ers ;  the  two  assaults  were  not  connected  together.  The 
learned  Judge  left  to  the  jury  the  question  whether  the 
other  two  prisoners  were  *guilty  of  manslaughter, 
-■  — and  told  them  that  they  must  acquit  Phelps  of 
the  felony,  but  might  find  him  guilty  of  assault.  They 
found  the  other  two  prisoners  not  guilty,  and  Phelps 
guilty  of  assault.  But  upon  reference  to  all  the  Judges,- 
it  was  held  unanimously  that  Phelps  could  not,  under 
the  circumstances,  be  convicted  of  assault.  In  that  case, 
as  in  the  present,  there  was  an  assault  which  caused  the 
death,  but  it  was  not  proved  against  any  of  the  prisoners. 
There  was,  as  in  the  present  case,  an  unconnected  prior 
assault  proved  against  one  prisoner ;  but  it  was  held  by 
the  Judges  not  to  he  the  assault  included  in  the  felony 
charged  by  the  indictment.  Yet  in  that  case,  as  in  the 
present,  the  assault  committed  by  Phelps  was  supposed, 
by  the  framer  of  the  indictment,  to  be  connected  with 
the  death,  and  was  proved  by  the  Crown  and  attempted 
to  be  connected  with  it;  and  it  was  shewn  by  the  evi- 
dence, which  was  believed  by  the  jury,  that  it  was  dis- 
connected with  the  death.  The  whole  matter  remained 
in  doubt  till  the  jury  found  their  verdict,  by  which  they 
acquitted  all  the  prisoners  of  felony,  not  because  they  did 
not  believe  that  a  felony  had  been  committed  by  some 
one,  but  because  it  was  not  proved  against  any  one  of 
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the  prisoners.  If  they  had  believed  the  assault  commit- 
ted by  Phdpe  to  have  conduced  to  the  death,  they  must 
have  found  him  guilty  of  manslaughter.  The  indictment 
alone,  therefore,  does  not  afford  the  test  as  to  whether 
any  assault  that  is  proved  is  included  in  the  felony 
charged,  but  that  question  depends  upon  the  indictment 
coupled  with  the  evidence.  I  confess  I  am  unable  to 
distinguish  the  case  of  R.  v.  Phel/pa  cund  Oihere  from  the 
present  case. 

But  it  is  stated  that  the  authority  of  that  case  has 
been  shaken  by  the  subsequent  case  of  R.  v.  Birch  ami 
OtherSf  which  is  reported  in  1  Den.  C.  C.  185,  *and  - 
mistakenly  said  to  have  been  tried  before  me,  ^ 
whereas  it  was  tried  before  Mr.  Armstrong  Q.  C.  So  far 
from  this  case  shaking  the  authority  of  the  former  one, 
in  my  judgment  it  entirely  confirms  it.  That  was  a 
charge  of  robbery.  The  prosecutor  did  not  appear,  and 
there  was  no  proof  of  the  robbery ;  but  a  witness  who 
saw  the  transaction  proved  an  assault,  and  the  jury,  not 
having  any  evidence  of  an  intent  to  rob,  found  the  priso- 
ner guilty  of  a  common  assault.  There  was  but  one 
transaction  proved,  and  there  could  be  no  doubt  that  it 
was  the  same  transaction  which  was  supposed  to  be,  and 
for  which  the  prisoner  was  indicted  as  a  felony.  Mr. 
Armatrcng  stated  a  case  for  the  opinion  of  the  Judges, 
and  they  held  the  conviction  for  an  assault  right.  '^  The 
Judges  thought,  upon  consulting  all  the  authorities,  that 
the  enactment  in  the  statute  was  not  to  be  confined  to 
cases  where  the  prisoner  committed  an  assault  in  the 
prosecution  of  an  attempt  to  commit  a  felony,  nor  was  it 
to  be  extended  to  all  cases  in  which  the  indictment  for  a 
felony  on  the  face  of  it  charged  an  assault.  But  they  were 
of  opinion,  that  in  order  to  convict  of  an  assault  under  this 
section,  the  assault  must  be  included  in  the  charge  on  the 
face  of  the  indictment,  and  also  be  part  of  the  very  act  or 
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transaction  which  the  Crown  prosecutes  as  a  felonj  by 
the  indictment." 

This  seems  to  me  to  he  in  exact  accordance  with  B.  v. 
Phelps  and  Others.  No  diflSculiy  can  ever  occur,  as  it 
appears  to  me,  where  the  felony  charged  cannot  from  its 
nature,  or  does  not,  in  the  manner  in  which  it  is  charged 
include  more  than  one  assault.  One  single  transaction 
will  he  inquired  into,  and  if  the  prisoner  be  proved  to 
have  been  involved  in  that  transaction,  the  quality  of  his 
act,  whether  felony  or  assault  only,  will  be  the  main 
question.     If  the  evidence  satisfies  the  jury  that  the  as* 

*1871   ^^""^^  ^"^^^^  ^"^  felonious,  *butfaUs  in  fixing  the 
^^'J    prisoner  as  the  person  committing  it,  he  must  be 
acquitted  altogether,  and  cannot  be  found  guilty  of  an  in- 
dependent assault  committed  at  another  time. 

I  cannot  collect  from  the  language  used  in  the  statute, 
nor  can  I  conceive  that  the  Legislature  intended,  that- 
where  the  evidence  establishes  the  commission  of  a  felony 
including  an  assault  by  somebody,  the  jury  can  ever  be 
at  liberty  to  convict  of  an  assault  only.  In  such  case, 
either  the  prisoner  must  be  guilty  of  the  whole  charge, 
or  if  he  be  not  proved  to  be  the  guilty  person,  he  must 
be  acquitted  of  the  whole.  Any  other  assaults  proved 
against  the  prisoner  cannot  be  taken  to  be  ^^  part  of  the 
very  act  or  transaction  which  the  Crown  prosecutes  as  a 
felony,"  merely  because,  in  drawing  the  indictment,  they 
have  been  so  charged,  wrongly,  and  contrary  to  the  real 
state  of  the  facts.  There  being  a  felony  proved  by  the 
evidence,  if  the  assaults  proved  against  the  prisoner  be 
connected  with  that  felony  and  conduce  to  it,  the  pri- 
soner is  guilty  of  felony ;  if  they  be  not  so  connected, 
they  are  no  part  of  the  very  act  or  transaction  which  the 
Crown  prosecutes  as  a  felony. 

If,  indeed,  the  very  act  or  transaction  which  the  Crown 
prosecutes  as  a  felony  turns  out  by  the  evidence  not  to 
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be  felonious,  and  so  no  felony  at  all  is  proved,  iJien,  if 
the  assault  be  proved  against  the  prisoner,  he  may  be 
acquitted  of  felony  and  convicted  of  assault.  And  this 
may  be  the  case  even  in  murder  or  manslaughter,  for  it 
may  happen  that  the  prisoner  has  severely  assaulted  the 
deceased,  and  the  death  may  have  been  supposed  to  have 
been  the  result  of  such  assault,  and  the  prisoner  may 
have  been  indicted  for  murder  or  manslaughter  under 
such  a  supposition,  yet  it  may  turn  out  in  evidence  that 
the  deceased  died  from  natural  causes  not  occasioned, 
•nor  even  aggravated  or  in  any  way  a£fected,  by  p^,.-.  r. « 
the  assault  proved,  and  in  such  case  the  prisoner 
might,  I  think,  be  convicted  of  an  assault ;  and  I  doubt 
whether  the  case  of  R.  v.  Grvmpton^  C.  &  M.  597,  was 
rightly  decided,  there  being  in  that  case,  in  truth,  only 
one  assault  proved.  So  that  the  view  I  take  of  the  statute 
would  not  make  it  impossible  ever  to  convict  of  assault 
on  aif  indictment  for  murder  or  manslaughter,  though  it 
would  be  very  unlikely  that  such  a  case  should  occur.  I 
do  not  however  mean,  that  even  if  such  a  consequence 
did  necessarily  follow,  it  would  alter  my  view  of  the 
statute.  I  found  my  opinion  upon  what  I  believe  to  be 
the  true  meaning  of  the  statute,  and  upon  the  authority 
of  the  two  cases  to  which  I  have  particularly  referred. 
I  think  that  the  question,  whether  the  jury  can  find  a 
verdict  of  guilty  of  assault  depends,  not  merely  on  the 
indictment  or  on  the  course  adopted  by  the  prosecutor  at 
Ihe  trial,  or  on  what  he  may  have  attempted  to  prove, 
but  on  the  indictment  coupled  with  what  was  actually 
proved,  and  the  conclusion  which  the  jury  come  to  on 
such  proof.  I  find  that,  in  this  case,  the  death  was  shewn 
to  have  arisen  exclusively  from  one  blow  and  assault  not 
proved  to  have  been  committed  by  the  prisoners,  that 
the  assaulte  committed  by  the  prisoners  were  prior  to 
that  blow,  and,  in  fact,  unconnected  with  the  death — ^no 
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part  of  the  Tery  act  and  transaction  which  caused  the 
death,  and  therefore  no  part  of  the  very  act  or  transac- 
tion which  the  Crown  can  fairly  he  said  to  have  prose- 
cuted as  a  felony,  especially  as  the  act  and  transaction 
which  did  really  cause  the  death  was  an  assault,  and  was 
laid  in  the  indictment,  hut  not  brought  home  to  the  pri- 
soners. If  it  had  been  brought  home  to  them,  they  must 
have  been  convicted  of  felony ;  it  is  impossible  that  they 
^1  Ml  could  have  been  convicted  of  assault  only,  for  that 
^assault  which  was  really  included  in  the  felony 
charged;  and  I  cannot,  therefore,  see  how  they  could 
have  been  convicted  of  the  other  assaults  charged,  which 
were  not  really  included  in  the  felony  charged,  merely 
because  the  finamer  of  the  indictment  choose  to  insert 
them  in  it. 

If  I  am  right  in  my  view  of  this  caae  so  far,  then  I 
think  that  the  learned  Judge's  summing  up  was  right. 
The  second  jury,  not  being  bound  by  the  finding  of  the 
first,  might  have  found  that  the  assaults,  proved  on  the 
second  trial,  were  connected  with  the  death ;  and  if  so, 
a  great  difficulty  might  have  arisen.  The  point,  therel 
fo^was  impoiLt  to  the  prisoners,  it  might  ha^e  been 
in  their  favour  if  found  differently  firom  what  it  was ;  it 
could  not  prejudice  them,  if  found  as  it  was.  Again^ 
even  if  it  was  wrong  to  put  the  point,  it  was  immaterial, 
for  it  lay  on  the  prisoners  to  prove  their  plea,  and,  in  my 
opinion,  they  failed  altogether  in  doing  so. 

Upon  the  whole  I  am  clearly  of  opinion,  that  the  con- 
viction is  right. 


Alderson  B. — ^I  am  of  opinion,  in  this  case,  that  the 
prisoners  are  entitled  to  the  judgment  of  this  Court  in 
their  favour. 

I  had  thought  that  this  question  had  been  concluded 
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by  the  opinion  of  the  Judges^  delivered  in  R.  y.  Birch 
cmd  Others^  till  I  heard  the  opmions  of  my  learned  Bre- 
them  to  the  contrary.  But  as  it  is  now  clear  that  the 
law  on  this  point  is  stiU  unsettled,  it  will  be  proper  to 
discuss  the  case  on  principle,  and  to  try  to  construe  the 
statute  itself  before  we  examine  the  cases,  which  it  must 
be  allowed  are  not  altogether  consistent. 

The  words  of  the  statute  are  these,  "  On  the  trial  of 
*any  person  for  any  of  the  offences  hereinbefore  ^ 
mentioned,  or.for  any  felony  whatever,  where  the  t  190 
crime  charged  shall  include  an  assault  against  the  person, 
it  shall  be  lawfiil  for  the  jury  to  acquit  of  the  felony,  and 
to  find  a  verdict  of  guilty  of  assault  against  the  person, 
if  the  evidence  shall  warrant  such  finding." 

It  is  clear,  Jtrat,  that  the  words  ^^  crime  charged"  mean 
crime  charged  as  a  felony,  for  the  enactment  only  takes 
effect  upon  9^  acquittal  of  the  felony ;  secondly ^  it  is  clear 
that  the  crime  charged  as  a  felony  must  be  one  which 
necessarily  includes  an  assault.  In  other  words,  the 
assault  to  fall  within  the  act,  must  be  an  integral  part  of 
the  felony.  It  is  not  necessary  that  it  should  be  expressly 
charged  on  the  face  of  the  indictment.  It  will  be  suffi- 
cient if  the  felony  charged  must  of  necessity  include  an 
assault.  The  crimes  of  rape,  and  of  cutting  and  wound- 
ing with  intent,  &c.,  are  instances  of  this  latter  proposition. 
Although  there  it  is  not  imusual,  and  perhaps  better  ex- 
pressly to  charge  an  assault  in  the  indictment.  But  in 
murder  and  manslaughter  it  is  necessary  to  do  so,  for 
murder  and  manslaughter  do  not  necessarily  include  an 
assault.  The  cases  of  death  by  poisoning,  or  by  criminal 
omission,  are  instances  of  this. 

We  must  therefore,  in  all  cases,  look  to  the  charge  in 

the  indictment  to  determine  the  point.     Now  iu  the  cases 

where  the  indictment  charges  an  assault,  it  does  so  for 

the  most  part  in  such  general  terms,  that  it  is  sometimes 
Vol.  II.— 13 
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impossible,  by  merely  looking  at  the  indictment,  to  iden- 
tify the  particular  assault  which  is  charged  as  an  inte- 
gral part  of  the  felony.  We  must  therefore  often  have 
recourse  to  the  evidence  given  at  the  trial  to  identify  the 
assault.  As  soon  as  we  do  this,  we  obtam  in  those  cases 
an  immediate  criterion.  Let  me  suppose  a  case  of  rape. 
In  evidence,  there  is  given  an  *attack  upon  the 
•J  female  by  beating  her.  If  this  be  connected  di- 
rectly  with  the  act  of  obtaining  poBseasion  of  her  person, 
it  is  an  integral  part  of  the  charge  of  rape.  If  it  be 
wholly  unconnected  with  that  attempt,  it  is  no  part  of 
the  crime  charged.  So  again,  in  a  eharge  of  felonious 
wounding,  no  assault  not  producing  a  wound  is  any  part 
of  the  crime  charged  as  the  felony.  It  might  indeed  be 
receivable  in  evidence,  in  order  to  shew  a  common  pur- 
pose, and  so  to  connect  the  person  who  assaulted  with 
the  felonious  act  of  the  other  who  wounded.  But  if  it 
fails  to  do  that,  then  such  an  assault  is  not  within  the 
provisions  of  the  statute;  for  the  very  statement  of 
the  assault^  as  proved,  disconnects  it  with  the  crime 
charged. 

But  suppose  in  these  cases  that  there  are  assaults  con- 
nected with  the  actual  charge,  and  which  actually  go  to 
the  jury  as  a  part  of  it,  but  the  jury  are  not  satisfied  that 
the  rest  of  the  charge  is  made  out ;  then  the  statute  does 
apply,  and  the  verdict  of  assault  may  follow  upon  such 
proof  given^  and  the  party  may  be  punished  for  the  as- 
sault mentioned  in  the  indictment,  identified  by  the  evi- 
dence, and  left  to  the  jury  as  a  part  of  the  felony.  Thus 
in  JB.  V.  BrimUow,  9  C,  &  P.  366,  a  case  of  rape.  There 
a  boy  was  shewn  to  have  attacked  a  girl  for  the  purpose 
of  obtaining  possession  of  her  person,' but  being  under 
fourteen,  he  could  not  be  by  law,  as  it  is  said,  guilty  of 
rape.  He  was  found  guilty  of  assault ;  and  yet  there 
he  was  incapable  of  committing  the  felony  at  all.    But 
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the  assault  was  an  intergral  part  of  the  rape,  which  was 
erroneously  charged  against  him.  So,  again,  in  murder. 
The  indictment  charges  a  murder  by  an  assault,  by  which 
a  mortal  injury  was  given.  An  assault  is  proved ;  but  it 
is  doubtful  whether  it  caused  death,  or  whether  the  de- 
ceased died  by  some  preexisting  cause  alone.  Surely  this 
assault  is  part  of  the  '''charge  of  murder.    It  must 

.      .  r*iQ''^ 

be  left  to  the  jury  in  order  to  determine  the  guilt.  ^ 
Nothing  separates  it  from  the  murder  but  the  verdict. 
If  opposing  evidence  as  to  the  fact  of  its  causing  or  not 
causing  the  death  be  given,  this  assault,  as  part  of  the 
murder,  put  the  accused  in  immediate  jeopardy  of  life. 
And  is  it  possible  to  make  a  legal  principal  out  of  the 
more  or  less  clearness  of  the  evidence  as  to  the  assault 
having  caused  the  death  ? 

But  if  this  be  true  of  one  assault, — and  I  really  do  not 
see  how  the  case  I  put  can  be  doubtful,  (I  am  sure  I  have 
known  it  the  constant  practice  ever  since  the  statute,) — 
how  are  we  to  distinguish  one  assault  from  several  as- 
saults ?  K  the  death  be  charged  as  being  caused  by  these 
assaults  combined,  it  is  surely  the  same  as  if  caused  by  one 
alone.  The  several  assaults  then  become  as  much  inte- 
gral parts  of  the  charge  as  the  one  assault  was  before. 
And  for  this  I  have  to  cite,  in  addition  to  the  reason  of 
the  thing,  the  very  high  authority  of  my  Brothefr  Patte- 
SON,  in  jB.  v.  Thomas  Orvse  and  Mary  his  wife,  to  be  found 
in  2  Moo.  C.  C.  53,  who  were  charged  with  causing  a 
bodily  injury,  dangerous  to  life,  to  a  poor  girl  of  tender 
age  in  their  service.  First,  by  striking  and  beating  her 
with  their  hands  and  fists ;  secondly,  by  kicking  her  in 
the  back ;  thirdly,  by  seizing  and  lifting  her  up  and  strik- 
ing  her  head  against  a  wooden  beam,  and  fourthly,  by 
casting  and  throwing  her  on  a  brick  floor.  In  that  case 
there  were  four  distinct  assaults.  The  intent  to  murder, 
however,  not  being  made  out  to  the  jury's  satisfaction,  the 
crime  charged,  was  not  a  felony.    But  the  prisoners  were 
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found  guilty  of  assault^  for  the  assaults  were  all  parts  of 
the  crune  charged,  and  this  ruling  of  my  learned  Brother 
was  supported  by  all  the  Judges  on  the  case  being  reserv- 
^^qo^  ed.  How  does  this  case  diflfer  *in  principle  from 
the  one  now  before  us  ?  Here  several  assaults, 
between  two  particular  days  named  in  the  indictment, 
were  charged  as  together  causing  deatL  There,  several 
assaidts  were  charged  as  producing  a  bodily  injury  dan- 
gerous to  life.  Here  the  assaults  causing  death  were 
charged  as  having  been  committed  of  malice  aforethought. 
There,  the  assaults  producing  a  dangerous  bodily  injury 
were  charged  as  committed  with  intent  to  murder.  If 
the  assaults  in  JB.  v.  Orvse  and  Wife  were  part  of  the 
crime  charged,  the  assaults  in  B.  v.  Bird  and  W^fe^  which 
fell  within  the  days  limited  by  the  indictment,  were  part 
of  the  crime  charged  also.  Bird  and  Wife^  therefore, 
were  in  jeopardy  under  the  indictment  for  murder  of 
being  punished  for  these  assaults,  though  not  for  any 
other  assaults  not  included  within  the  limits  of  the  days 
fixed  by  the  indictment.  If  so,  the  acquittal  being 
general,  cadit  guceaiio :  they  may  plead  that  acquittal  in 
bar  of  a  second  indictment. 

But,  I  understand,  that  some  of  my  learned  Brethren 
conceive,  that  the  two  cases  are  distinguishable,  on  the 
ground,  that  in  the  case  of  B.  v.  Mrd  and  Wife  there 
was  given  in  evidence  a  particular  blow  which  did  cause 
death,  and  that  so  there  was  a  separate  felony  proved, 
though  not  one  committed  by  the  prisoners.  But  this 
is,  I  conceive,  a  fallacy.  K  the  special  circumstances  of 
that  blow  are  unknown,  (and  that  they  are  so,  is  quite 
clear),  who  can  properly  say  that  such  blow  was  feloni- 
ous ?  To  say  so  is  in  the  nature  of  a  petitio  principii. 
Such  a  blow,  by  an  unknown  hand,  is  in  law  undistin- 
gmshable  from  a  disease  causing  death,  or  any  other  cir- 
cumstances for  which  the  prisoners  are  not  responsible ; 
[and,  if  the  blow  is  attributed  to  a  third  person,  that  per- 


RKGINA  V.  BIRD.  197 

son  has  no  means  of  coming  before  the  jury  to  explain 
the  circumstances  of  the  blow.] 

♦This,  therefore,  is  I  apprehend  a  distinction  r*-iQi 
without  a  difference.  I  conceive  then,  that  the 
statute  applies  in  all  cases  where  the  crime  charged  con- 
ffists  necessarily  of  an  assault,  and  something  more, 
which  "something  more"  converts  the  assault  fix)m  a 
misdemeanor  into  a  felony.  Thus,  if  we  analyse  a  charge 
of  cutting  and  wounding :  it  is,  first,  a  woimding  which 
necessarily  includes  an  assault :  secondly,  it  is  with  one 
of  the  intents  mentioned  in  the  statute.  Now  the  first, 
if  proved  alone,  still  leaves  the  case  a  misdemeanor ;  it 
is  the  finding  of  the  second  which  alone  makes  it  a 
felony.  The  jury  in  acquitting  of  the  felony,  may  there- 
fore find  the  first  if  proved,  which  is  an  assault.  The 
crime  of  manslaughter  by  violence  in  like  manner,  if 
divided,  is  first  an  assault :  secondly,  an  assault  whicl 
causes  death.  Of  these  two  the  felony  is  composed.  If 
the  second  be  not  found,  the  first  is  an  assault :  if  the 
second  be  found,  it  must  in  all  cases  be  felony.  If,  there- 
fore, no  one  can  be  found  guilty  of  an  assault,  unless  it 
be  an  assault  which  caused,  or  contributed  to  cause  death, 
the  statute  can  never  apply  to  any  case  of  murder  or 
manslaughter  at  all.  But,  surely,  it  would  be  wrong  so 
to  construe  the  statute ;  for  the  statute  says,  '^  any  felony 
whatever  in  which  the  crime  charged  includes  an  as- 
sault." It  would  be  a  strange  construction  of  it,  (unless 
we  are  to  decide  upon  some  supposed  spirit  or  intention 
of  the  Legislature,  casting  aside  the  letter  altogether), 
to  say  that  manslaughter  by  violence,  a  crime  which 
clearly  is  a  felony,  and  which  as  clearly  includes  an  as- 
sault^ is  not  within  these  express  words.  But  this  was 
in  substance,  the  criterion  put  by  the  learned  Commis- 
sioner to  the  jury,  when  he  summed  up  the  facts  ou 
this  plea. 
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On  this  narrow  ground  alone  of  the  misdirection,  I 
conceive,  that  this  conviction  is  clearly  wrong,  [because 
*1951  **^^  proper  question  was  not  put  to  the  jury]. 
But  I  wish  also  to  express  my  opinion  on  the 
more  general  question.  I  proceed,  therefore,  to  advert 
to  some  of  the  cases ;  and  first,  to  B.  v.  WcUkmSy  2  Moo. 
C.  C.  217,  which  seems  to  me  to  have  been  decided  on 
right  principles,  although,  I  entertain  a  doubt,  whether 
a  clause  in  the  1  Vict.  c.  86,  s.  2,  not  adverted  to  appa- 
rently, might  not  make  it  proper  to  reconsider  the  par- 
ticular case,  if  it  should  occur  again.  There  the  prisoner 
was  charged  with  breaking  and  entering  a  dwelling- 
house  with  intent  to  commit  a  rape,  and  also  with  as- 
saulting J.  S.y  being  in  the  dwelling-house.  The  Judges, 
when  the  case  was  reserved,  thought  that  the  whole 
felony  consisted  in  the  burglary,  and  that  the  assault 
was  only  an  aggravation,  and  so  they  held  the  assault 
no  part  of  the  crime  charged  as  felony,  and  the  convic- 
tion of  assault  wrong :  I  agree  entirely  with  the  prin- 
ciple; though  I  doubt  whether,  after  the  stat.  1  Vict. 
c.  86,  s.  2,  expressly  made  the  whole  charge  [including 
the  assault]  a  capital  felony,  the  verdict  ought  not  to 
have  been  sustained. 

To  the  above  cases  may  be  added,  the  case  of  B.  v. 
GuUridge,  9  C.  &  P.  471,  and  the  case  of  B.  v.  St.  Qeorge^ 
ibid.  494,  where  the  law  was,  I  think,  clearly  laid  down 
by  my  Brother  Parke. 

On  the  other  hand,  reliance  is  placed  on  the  case  of  B. 
V.  Phdpa^  2  Moo.  C.  C.  240,  which  it  is  said  cannot  be 
reconciled  with  the  above  view  of  the  law.  On  looking 
at  that  indictment,  which  is  to  be  found  in  C.  &  M.  180, 
I  find  that  the  murder  there  was  charged  by  striking  and 
beating  the  deceased.  The  point  made  there  was,  how- 
ever, that  the  assault  by  Phelps  was  altogether  discon- 
nected with  the  felony.   And  the  Judges  decided  that  of 
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this  he  was  improperly  convicted,  and  I  apprehend  that 
their  decision  may  be  ^explained  thus : — ^At  the  r-^^  q/» 
close  of  the  case^  there  were  two  separate  and 
distinct  charges  before  the  Court,  one  hf  assault  by 
Phelps  alone,  and  the  other  of  a  joint  felony  at  another 
time  by  Soviham  and  the  third  prisoner.  Now  the  Judge 
ought  not  to  have  put  both  to  the  jury — and  if,  as  was 
his  duty,  he  put  one  only,  it  was  clear,  that  he, ought  to 
put  the  felony  to  them :  Phdpe^  therefore,  ought  to  have 
been  acquitted  altogether.  It  is  not  like  the  case  of  one 
wounding,  which  may  be  a  felony  in  one,  and  a  misde- 
meanor in  another,  according  to  the  proof  or  failure  of 
proof  of  the  intent  with  which  the  act  was  done.  There, 
only  one  act  goes  to  the  jury  for  their  decision.  On  this 
ground  B.  v.  Phelpa  may  well  stand  as  an  authority 
without  affecting  this  case,  and  upon  the  same  principle 
Lord  Chief  Justice  Tindal  acted  when  he  determined 
the  case  of  B.  v.  MoPhane  cmd  Others^  C.  &  M.  212. 
There  also  three  prisoners  were  indicted  for  feloniously 
wounding.  As  to  two  of  them,  a  joint  act  of  wounding 
was  proved,  but  at  this  act  the  third  prisoner  was  not 
present,  nor  did  he  concur  in  it.  He  afterwards  com- 
mitted another  assault  on  the  prosecutor, — ^Lord  Chief 
Justice  Tindal  left  the  joint  felony  to  the  jury,  and  di- 
rected the  third  prisoner  to  be  acquitted  altogether. 

I  cannot,  however,  agree  with  the  decision  on  which, 
in  this  case,  my  Brother  Talfourd  very  naturally  acted 
at  the  first  trial, — I  allude  to  B.  v.  CrvmpUm,  C.  &  M. 
597,  decided  by  my  Brother  Patteson.  That  was  mur- 
der by  a  course  of  ill-usage,  including  a  beating  ex- 
p«s,ly  cha-ged  m  the  inSSment.  tL  beating  was 
proved,  though  it  did  not  contribute  to  cause  the  death ; 
but  surely  it  was  part  of  those  acts  which  were,  all  to- 
gether, charged  as  causing  death,  and  so  producing  the 
murder.  It  is  not  to  be  presumed,  as  my  learned  Brother 
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*1971  ^  reported  to  *have  said,  that  this  would  lead  to 
a  fraudulent  insertion  in  the  indictment  of  an 
assault  wholly  disconnected  with  the  charge.  We  cannot 
act  on  such  a  presumption.  Indeed,  it  may  perhaps  be 
a  little  doubtful,  whether  an  assault,  charged  as  having 
with  other  acts  not  efusdetn  generis  caused  together  the 
death,  would  not  be  so  integral  a  part  of  the  charge  as, 
if  not  proved,  to  entitle  the  prisoner  to  an  acquittal  on 
the  ground  of  a  variance  as  to  the  mode  of  death  charged 
in  the  indictment. 

These  two  cases  form  the  main  difficulty,  no  doubt,  in 
determuiing  the  present  question.  They  were  both  prior 
to  the  case  of  B.  v.  BircJi  and  Others,  and  I  think  that 
that  case,  properly  read  and  understood,  decides  the  pre- 
sent question.  I  do  not,  however,  mean  to  discuss  that 
case  now.  It  has  been  already  sufficiently  adverted  to 
by  my  learned  Brethren. 

Upon  principle,  therefore,  and  the  true  construction  of 
the  statute,  added  to,  as  I  think,  a  great  preponderance 
of  authority  as  to  that  construction,  I  have  come  to  the 
conclusion,  that,  in  this  case,  the  defendants  are  entitled 
to  a  judgment  in  their  favour. 


Parke  B. — The  question  submitted  to  us  by  the  learned 
Commissioner  of  oyer  and  terminer  and  gaol  delivery,  in 
this  case  is,  whether  he  was  right  in  the  direction  he  gave 
to  the  jury? 

The  mode  in  which  he  states  the  question  to  have  been 
left  was  this :  after  telling  the  jury  that  the  burden  of 
proof  lay  upon  the  prisoner,  he  directed,  that  if  they 
were  satisfied  that  there  were  several  distinct  or  inde- 
pendent  assaults,  some  or  any  of  which  did  not  in 
-I  any  way  conduce  to  the  death  of  the  *deceasedj 
it  would  be  their  duty  to  find  a  verdict  for  the  Crown. 
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I  am  of  opinion  that  this  was  not  the  true  mode  of 
leaving  to  the  jury  the  only  question  in  issue^  viz., 
whether  the  prisoner  was  acquitted  of  the  felony  and 
murder,  including  the  same  identical  assaults  charged  in 
the  present  indictment?  The  proper  question  is,  whether 
the  prisoners  could  have  been  lavrfuUy  convicted  on  the 
former  indictment  of  all  the  assaults  charged  in  this,  and 
whether  they  were  charged  by  that  indictment  with  those 
assaults?  The  first  branch  of  that  question  being  matter 
of  law  for  the  Judge,  and  the  second  a  question  of  fact 
for  the  jury. 

In  order  to  support  the  plea  of  autrefoi8  acquit  in  all 
cases,  both  these  circumstances  must  occur.  It  is  not 
enough  that  the  prisoner  could  have  been  lawfully  con- 
victed on  the  first  indictment  for  the  ofience  charged  in 
the  second ;  for  if  so,  as  the  language  of  an  indictment 
describing  any  offence,  is  in  general  not  material  as  to 
the  date  or  place,  or  many  other  circumstances  if  in  the 
same  county,  the  indictment  would  be  equally  descrip- 
tive of  many  offences  of  a  similar  character — and  an 
acquittal  of  the  offence  charged  on  one  indictment  de- 
scribing it  in  proper  terms  sufiicient  in  point  of  law, 
would  be  an  acquittal  of  every  offence  of  the  same  sort 
in  the  same  county  against  the  same  person ;  but  in  order 
to  constitute  a  good  plea  of  atrirefois  aequity  the  plea  must 
state,  and  it  must  be  proved  that  the  offence  charged  in 
the  former  indictment,  was  the  same  identical  offence 
with  that  charged  in  the  indictment  pleaded  to. 

This  being  clearly  the  rule,  there  would  not  be  much 
difficulty  in  applying  it  to  on  ordinary  chai^  of  felony 
— ^larceny,  for  instance,  of  the  goods  of  A.  B.,  or  an  ordi- 
nary charge  of  assault  upon  A.  B.  The  ^risouOT 
charged  on  such  an  indictment  would  have  to  '- 
satisfy  the  Court,  first,  that  the  former  indictment  on 
which  an  acquittal  took  place,  was  sufficient  in  point  of 
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law,  so  that  he  was  in  jeopardy  upon  it ;  and  secondly, 
that  in  that  indictment  the  same  offence  was  charged, 
tor  the  indictment  is  in  such  a  form  as  to  apply  equally 
to  several  different  offences.  To  prove  the  identity  of 
the  offence  may  not  always  be  easy.  If  more  or  less 
evidence  is  gone  into  on  the  first  trial  the  difficulty  is 
little ;  if  none  is  offered  and  the  acquittal  takes  place,  it 
is  still  an  acquittal,  entitling  the  prisoner  to  an  exemp- 
tion fix)m  any  subsequent  trial  jbr  the  same  identical  of- 
fence. In  such  a  case  there  is  more  difficulty  in  shewing 
what  the  offence  charged  was,  but  it  may  be  proved  by 
the  testimony  of  witnesses,  who  were  subpoenaed  to  go, 
and  did  go,  before  the  grand  jury,  by  the  proof  of  what 
they  swore,  or  perhaps  by  a  grand  juryman  himself,  or 
by  the  evidence  of  the  prosecutor,  or  by  proof  how  the 
case  was  opened  by  the  Counsel  for  him ;  in  short,  by  any 
evidence  which  would  shew  what  crime  was  the  subject 
of  the  inquiry,  and  would  identify  the  charge,  and  limit 
and  confine  the  generality  of  the  indictment  to  a  particu- 
lar case.  If  the  indictment  were  in  a  more  precise  form, 
and  could  be  made  to  identify  the  offence  charged  on  the 
face  of  the  indictment  itself,  and  distinguish  it  from  all 
others,  (as  /Sbofcit  indictments  I  believe  do),  no  such  evi- 
dence would  be  required ;  but  where  the  form  is  general, 
and  may  apply  to  a  great  variety  of  charges,  parol  evi- 
dence is  necessarily  admitted  to  shew  what  the  charge 
was ;  and  if  that  evidence  identifies  the  charge  and  shews 
what  it  was,  its  office  is  ended  for  this  purpose  ;  and  whe- 
ther the  evidence  given  on  the  former  trial  was  true  or 
false,  whether  the  jury  believed  or  disbelieved  it,  and  what 
inference  it  drew  from  it  is  immaterial,  provided  the  priso- 
ner  was  *acquitted ;  the  sole  use  of  such  evidence, 
J  on  a  plea  of  aiUre/ois  aequity  is  to  shew  what  the 
charge  in  the  indictment  really  was,  and  that  being  done, 
the  effect  of  the  indictment,  in  the  general  form,  is  just 
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the  same  as  if  the  offence  were  particularly  described  in 
it,  in  minute  terms,  to  the  exclusion  of  all  others ;  and 
then  the  maxim  nemo  debet  lis  vexari  pro  eddem  causd 
applies. 

No  doubt  the  generality  of  the  terms  of  the  indictment 
leads  to  some  inconvenience  and  difficulty,  but  it  is  com- 
pensated by  the  great  advantage  to  the  administration  of 
justice  fix)m  the  greater  latitude  allowed  to  the  evidence 
on  the  trial,  which  rarely,  indeed  never,  operates  to  the 
prejudice  of  the  prisoner,  who  generally  knows  the  pre- 
L  charges  on  h^  commitment 

Thus  far  is  very  clear,  and  there  is  little  difficulty  in 
applying  this  rule  to  all  indictments  at  common  law ;  if 
the  former  indictment  had  been,  as  the  present  is,  for  a 
certain  number  of  assaults,  and  they  were  identical,  an 
acquittal  on  that  indictment  would  be  a  good  bar  to  this. 
The  only  question  would  be,  whether  the  assaults  were 
identified  by  adequate  evidence  ? 

But  aU  the  difficulty  in  this  case  arises  from  the  pro- 
vision in  the  stat.  7  Wra.  4  &  1  Vict.  c.  85,  s.  11,  that  on 
an  indictment  for  a  felony,  the  prisoner  may  be  convicted 
of  an  assault,  which  is  a  departure  from  the  clear  and  in- 
telligible rules  of  the  common  law,  and  has  produced  no 
inconsiderable  inconvenience,  and  amongst  the  rest,  the 
nice  and  difficult  questions  which  have  occurred. 

I  think  that  a  proper  construction  has  been  put  upon 
it  by  the  eleven  Judges  who  decided  the  case  of  R.  v. 
Birch  and  Another ^  who  were  the  same  Judges  who  decid- 
ed the  following  case  in  1  Den.  C.  C.  187. 

The  Judges,  proceeded  to  construe  this  statute,  and 
"^ascertain  what  the  species  of  assault  contemplated  r-^cy^ 
by  the  11th  section  was,  found  two  classes  of  cases  ^ 
abready  decided.  If  they  had  held,  that  wherever  the 
felony  charged  on  the  face  of  the  indictment  in  its  nature 
included  an  assault,  as  rape,  homicide  by  violence,  feloni^ 
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ous  cutting,  the  prisoner  might  be  convicted  of  B,  common 
assault,  wholly  imconnected  with  any  felony,  the  case 
in  2  Moo.  C.  C.  123,  would  have  been  wrongly  decided. 
They  held,  therefore,  that  the  indictment  was  not  to  be 
considered  as  an  indictment  for  the  offence  of  an  asmulty 
and  oho  of  a  felony. 

On  the  other  hand,  if  the  statute  was  to  be  considered 
as  applying  only  to  cases  where  the  assault  was  committed 
with  intent  to  commit  the  felony  charged  in  the  indict- 
ment— to  inchoate  felonies  proved  to  be  such — ^then  all 
the  cases  in  which  parties  had  been  convicted  of  assaults, 
where  the  charge  was  of  felonious  cutting,  with  intent 
to  commit  murder,  or  grievous  bodily  harm,  would  have 
been  wrong,  for  the  acquittal  went  on  the  ground  that 
the  prisoner  did  not  intend  to  do  either. 

They  therefore  held,  that  the  enactment  was  not  to 
be  confined  to  cases  where  the  prisoner  committed  an 
assault  in  the  prosecution  of  an  attempt  to  commit  a 
felony,  nor  was  it  to  be  extended  to  all  cases  in  which 
the  indictment  for  a  felony,  on  the  face  of  it  charged  an 
assault.  But  they  were  of  opinion,  that  in  order  to  con- 
vict of  an  assault,  under  this  section,  the  assault  must 
be  included  in  the  charge  on  the  face  of  the  indictment, 
and  also  be  part  of  the  very  act  or  transaction,  which 
the  Crown  prosecutes  as  a  felony  by  the  indictment. 
This  construction  having  met  with  the  concurrence  of  all 
the  Judges,  it  ought  to  be  abided  by.  In  my  judgment, 
it  puts  a  correct  interpretation  on  the  words  of  the 
statute. 

^  _  *The  case  of  B.  v.  Phelps  may  perhaps  be  dis- 
^"^J  tinguished  from  this  caae  on  the  ground  ahready 
stated  by  my  Brothers  Martin  and  Alderson.  That 
was  a  charge  of  murder  by  a  joint  assault  or  assaults 
charged  upon  three  pei^ns,  Jd  evidence  wa.  given  to 
prove  it;  and  one  could  not  be  then  properly  convicted 
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€)£  a  single  assault  at  a  different  time;  and  totally  uncon- 
nected with  the  transaction,  which  the  Crown  prosecuted 
as  a  murder.  But  whether  distinguishable  or  not,  seems 
to  me  to  be  immaterial.  K  not  distinguishable,  I  con- 
sider that  jB.  v.  Birchy  which  was  decided  afterwards  upon 
full  consideration  of  all  the  cases,  and  in  order  to  settle 
the  rule  on  the  subject,  must  prevaiL. 

But  then  on  the  construction  of  this,  which  clearly 
ought  to  be  the  rule,  a  difference  of  opinion  exists  amongst 
the  Judges.  As  to  that  part  of  the  rule  which  relates  to 
the  crime  charged  on  the  face  of  the  indictment^  including 
an  assault  against  the  person,  there  is  no  difficulty ;  it 
applies  to  feloliious  cutting,  rape,  felonious  homicide  by 
violence,  aU  of  which  in  their  ncUure  include  a  charge  of 
assault  against  the  prisoner,  and  the  charge  of  murder  in 
this  case  includes  an  assault,  but  it  must  also  be  part  of 
the  very  act  or  transaction  which  the  Crown  prosecutes 
as  a  murder  by  the  former  indictment;  and  here  lies  the 
whole  difference.  The  learned  Commissioner  thought 
that,  to  fall  within  the  rule,  it  must  really  Jiave  been,  and 
not  merely  charged  to  have  been,  contributory  to  the 
d^aih  of  the  deceased,  which  the  Crown  charged  as  a 
murder,  and  many  of  my  Brethem  are  of  the  same 
opinion.  Whereas,  it  seems  to  me,  that  it  is  enough  to 
bring  the  assault  within  the  meaning  of  this  clause,  if  it 
is  charged  by  the  Crown  to  be  part  of  the  very  act  or 
transaction  which  it  charges  as  a  *felony,  and  it  p^ono 
is  made  the  subject  of  inquiry  as  such.  There  '- 
must  be  a  charge  of  an  assault  as  parcel  of  a  felony,  not 
necessarily  an  assault  ajctually  being  a  parcel  of  a  felony ; 
just  as  in  the  case  of  a  charge  of  a  rape,  an  assault  which 
the  Crown  charges  as  having  been  committed  for  the  pur- 
pose of  effecting  it  though  no  rape  has  been  committed — 
or  a  wounding  charged  to  have  been  made  with  intent  to 
kill  and  murder,  when  no  such  intent  has  been  proved — 
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may  be  punished  on  an  indiciment  for  either  felony, 
though  in  one  the  assault  could  not  contribute  to  the 
rape,  or  in  the  other  to  the  felonious  wounding,  for  there 
was  neither  one  nor  the  other.  These  assaults  form  part 
of  the  charge  of  felony  made  by  the  Crown  in  all  these 
cases ;  they  are  put  in  a  course  of  trial,  as  such,  though 
they  did  not  in  truth  contribute  towards  any  felony,  for 
no  felony  was  committed. 

Therefore,  in  all  these  cases,  where  the  charge  on  the 
face  of  the  indictment  includes  an  assault,  that  assault 
which  the  Crown  mieans  to  charge  by  the  express  allega- 
tion of  an  assault  (for  we  have  only  to  deal  with  an  ex- 
press allegation  in  this  case)  as  part  of  the  very  act 
which  it  charges  as  a  felony,  is  virtually  charged ;  and 
as  soon  as  the  assault,  which  the  Crown  means  so  to 
charge,  is  identified,  marked,  and  distinguished  firom  all 
others  by  competent  evidence,  the  case  becomes  exactly 
the  same  as  if  the  indictment  were  expanded,  and  the 
assault  completely  described  so  as  clearly  to  identify  it. 
The  prisoner  is  charged  with  it,  and  may  be  convicted 
of  it  on  that  indictment,  if  he  is  acquitted  of  the  felony, 
(for  it  is  only  a  conditional  charge  dependent  on  that 
fact,)  and  if  he  be  acquitted  he  is  acquitted  altogether 
and  for  ever  from  the  charge  and  every  part  of  it,  just 
as  if  he  had  been  indicted  and  acquitted  of  the  same  as. 
sault  alone,  fully  identified  by  time,  place,  and  every 
n-QA^-i  other  necessary  *circumstance  to  distinguish  it 
from  every  other  assault.  The  evidence  to  iden- 
tify this  assault  may  be  any  evidence  of  the  same  sort, 
as  I  have  above  stated,  is  admissible  to  prove  the  iden- 
tity of  any  other  charge,  not  evidence  to  prove  the  crime 
or  any  part  of  it  dctuoMy  committed^  but  to  prove  what 
the  offence  was  which  the  Crown  did  charge. 

Peeling  quite  satisfied  that  this  reasoning  is  correct,  it 
remains  to  apply  it  to  the  facts  of  the  present  case. 
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A  question  immediately  occurs^  whether  the  11th  sec- 
tion applies  to  indictments  of  felonies  including  a  single 
assault  only,  or  to  felonies  which  include  many  assaults— 
a  rape  or  murder  may  include  more  assaults  than  one, 
and  I  do  not  feel  a  doubt  but  that  in  such  cases,  where 
the  evidence  shews  that  many  assaults  were  meant  to  be 
charged  as  connected  with  the  imputed  murder,  or  rape, 
or  felony,  the  prisoner  may  be  convicted  of  them. 

Now  it  appears  that  in  this  case,  on  the  former  trial, 
the  Grown  charged  the  defendants  with  certain  assaults 
between  certain  days,  which  assaults  it  charged  to  be  the 
causes  of  the  death  of  the  deceased,  and  gave  evidence 
of  them,  and  tried  to  prove  that  they  were  so.  The 
charge  in  the  former  trial  consisted  therefore  of  these 
three  propositions — that  certain  assaults  were  committed 
by  the  prisoners — ^that  they  were  committed  malo  animo 
— and  that  they  caused  the  death  of  the  deceased.  On 
the  first  charge  they  were  put  on  their  trial  as  well  as 
the  last,  absolutely,  not  conditionally,  videlioety  provided 
the  assaults  turned  out  to  have  conduced  to  the  death : 
and  if  the  assaults  are  identified  to  be  the  same  as  those 
charged  in  this  indictment,  the  prisoners  were  charged 
with,  and  acquitted  of  the  assaults  now  charged.  Indeed, 
if  the  charge  of  assault  was  to  be  tried  only  in  the  event 
of  the  assaults  appearing  to  the  jury  to  have  contributed 
*to  the  death,  I  do  not  see  how  they  could  have  V^oo^ 
been  tried  at  all  as  assaults,  and  the  prisoners 
convicted  of  them;  for  if  they  did  contribute  to  the 
death,  the  very  assault  which  is  punishable  as  such  being 
a  wrongfiil  act,  the  ofience  was  manslaughter  at  the 
least.  It  is  quite  clear,  that  the  Legislature  contem- 
plated such  an  assault  as  may  be  involved  in  the  charge 
of  felony,  and  of  which  the  prisoner  could  be  convicted, 
though  acquitted  of  the  felony — and  how  that  could  be, 


208  2  DENISON'S  CROWN  CASWS. 

in  a  charge  of  felonious  homicide,  if  the  assault  actually 
conduced  to  the  death,  I  cannot  understand. 

This  direction  of  the  learned  Commissioner  seems  to 
me,  therefore,  in  any  view  of  the  case,  to  be  manifestly 
wrong,  if  the  act  applies  to  murder  or  manslaughter  at 
all ;  a  doubt  has  been  suggested  whether  it  does  by  my 
Brother  Erus, — ^but  the  words  of  the  statute  are  perfectly 
clear,  according  to  the  ordinary  rule  of  construction,  and 
as  they  lead  to  no  absurdity  or  incongruity  in  any  view 
of  the  case,  I  think  clearly  they  must  be  taken  to  include, 
as  they  expressly  state,  eoery  felony. 

If  the  act  does  not  include  murder  and  manslaughter, 
the  direction  would  be  wrong;  but  the  defendants  would 
have  been  lawfully  convicted  of  the  assault  in  the  present 
indictment,  on  the  ground  that  charges  of  murder  and 
manslaughter  were  to  be  dealt  with  at  common  law  and 
not  under  the  statute. 

In  this  case,  the  jury  acquitted  of  the  felony,  for  the 
blows,  it  appeared,  did  not  cause  the  death  of  the  de- 
ceased; but  the  charge  of  assault  in  my  opinion  remained, 
and  the  prisoners  might  have  been  convicted  of  those 
very  assaults  which  are  charged  on  the  second  indict- 
ment,— and  having  been  acquitted  of  the  charge  in  that 
indictment,  they  were  acquitted  altogether. 

And  it  would  be  contrary  to  the  wise  principle 
-I  •  of  *our  law,  that  a  man  should  be  subject  to  more 
than  one  trial  for  exactly  the  same  offence. 


Pollock  C.  B. — The  question  in  this  case,  as  has  been 
already  observed,  turns  upon  the  true  construction  of  the 
stat  7  Wm.  4  &  1  Yict.  c.  85,  s.  11,  by  which,  for  the 
first  time,  it  became  law&l  upon  an  indictment  for 
felony,  to  convict  of  a  misdemeanor;  and  we  have  to 
ponsider  whether  the  prisoners  could  have  been  properly 
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found  guilty  of  an  assault  when,  on  the  former  occasion, 
they  were  tried  and  acquitted  of  the  murder,  for  if  they 
could  have  heen  so  found  guilty,  they  have  once  been  in 
peril,  and  they  are  now  entitled  to  our  judgment  on  the 
plea  of  ''avJtref(m  acquit.'' 

Under  the  circumstances  presented  for  our  considera- 
tion by  the  learned  Commissioner  of  oyer  and  terminer, 
I  am  not  surprised  that  there  should  be  considerable  dif- 
ference of  opinion  among  the  assembled  Judges;  we  are 
called  upon  to  put  a  construction  upon  an  act,  which,  in 
very  general  terms,  has  introduced  an  anomaly  in  the 
administration  of  the  criminal  law.  The  distinction  be- 
tween felony  and  misdemeanor  is  as  old  as  the  law  itself, 
and  many  important  consequences  follow  from  that  dis- 
tinction. Before  the  passing  of  the  Prisoners'  Coimsel 
Bill,  they  were  more  important  than  they  are  now,  but 
some  important  differences  still  remain.  The  statute  has 
not  abolished  the  distinction  between  felony  and  mis- 
demeanor (whether  that  would  have  rendered  the  case 
more  clear,  or  whether  that,  when  it  came  to  be  fully 
considered,  would  not  have  raised  a  greater  difficulty 
than  we  have  now  to  contend  with,  I  shall  not  pause  to 
inquire),  but  the  statute  has  introduced,  in  terms  very 
general,  a  power  *to  acquit  of  felony,  and  to  con-  p^^Afr 
Vict  of  assault,  only  where  the  crime  charged  L  ^^^ 
shall  include  an  assault,  and  the  evidence  will  warrant 
such  finding.  The  statute  makes  no  specific  provision 
for  the  present  or  any  other  particular  case,  as  distin- 
guished from  the  general  class.  It  does  not  provide 
specially  and  separately  for  various  very  different  cases 
that  may  be  suggested;  as,  for  instance,  where  some 
felony  has  actually  been  committed  by  some  one,  but 
possibly  not  by  the  prisoner,  or  where  it  is  left  in  doubt 
whether  it  was  by  the  prisoner  or  not,  or  where  it  is 

clear  that  no  felony  has  been  committed,  but  an  attempt 
Vol.  n.— 14 
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has  been  made  to  commit  one  by  the  prisoner,  or  by  a 
person  not  before  the  Court.  Nor  does  the  statute  appa- 
rently make  any  distinction  between  the  above  cases  and 
a  case  where  the  whole  charge  of  felony  is  founded  in 
mistake,  and  there  has  really  been  no  felony  committed 
at  all,  or  even  attempted,  and  the  charge  of  felony  is 
founded  altogether  on  error.  I  think  it  cannot  be  matter 
of  surprise,  when  all  these  various  cases  may  arise,  and 
the  statute  consists,  as  regards  this  part  of  it,  of  a  few- 
general  words  only  applicable  to  all,  that  much  doubt 
may  arise  as  to  their  meaning,  when  it  is  necessary  to 
apply  the  same  words  to  cases  differing  so  much  from 
each  other. 

Here  we  have  to  inquire,  in  the  construction  of  this 
part  of  the  act,  what  was  in  this  case  "  the  crime  charged,'' 
and  did  it  include  the  assaults  in  question  ?  K  it  did, 
the  prisoners  have  already  been  acquitted,  and  cannot  bo 
tried  again,  K  it  did  not,  the  former  acquittal  is  of  no 
avail,  and  the  present  conviction  is  right. 

I  think  the  meaning  of  the  words  "  crime  charged,'' 
must  be  sought  for  in  the  old  forms  under  which  the  jury 
were  addressed  by  the  oflScer  of  the  Court.  "Your 
charge,  therefore,  is  to  inquire  whether  the  prisoners  be 

*9nfti  ^^^^y  ^^  ^^*  ^^  *^^  felonies" — and,  *according  to 
•^  the  new  practice  introduced  by  this  act,  the  charge 
to  the  jury  would  be  to  inquire  whether  the  prisoners 
were  guilty  or  not  guilty  of  the  felony  and  assault, — and 
the  question  again  returns,  what  would  be  the  assault 
thus  alluded  to  ?  It  appears  to  me,  that  in  a  case  where 
a  felony  (of  whatever  sort)  has  been  actually  committed, 
the  charge  is  the  felony  committed,  and  the  means  where- 
by it  was  committed ;  and  I  entirely  agree  with  the  doc- 
trine laid  down  by  my  Brother  Parke,  in  the  case  of  JB. 
V.  aS.  Oeorge^  9  C.  &  P.  491,  that  the  prisoners  can  only 
be  found  guilty,  under  this  act  of  Parliament,  of  an  as- 
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sault  involved  in  and  connected  with  the  principal  charge 
of  felony.  This  cannot,  I  think,  depend  upon  the  mis- 
take or  blunder  of  the  prosecutor,  or  of  his  Counsel,  or 
of  any  of  the  witnesses;  it  depends  upon  the  truth  it- 
self^ as  it  may  come  out  in  evidence  and  be  found  by 
the  jury. 

It  seems  to  me  contrary  to  first  principles,  in  adminis- 
tering the  criminal  law,  and  in  construing  this  act  of 
Parliament,  that  an  accused  party  who  may  have  been 
guilty  of  a  common  assault,  and  a  common  assault  only, 
never  intending  to  commit  a  felony,  or  even  contemplat- 
ing it,  should  be  liable  to  three  years'  imprisonment,  and 
according  to  some  constructions  of  the  act  to  hard  labour 
during  that  time,  because  some  blundering  clerk  of  assize 
has  drawn  an  indictment,  or  some  rash  prosecutor  has 
made  an  accusation,  or  some  mistaken  or  incredible  wit- 
ness has  associated,  by  the  indictment,  by  the  accusation, 
or  by  the  evidence,  this  simple  assault  with  a  felony,  be  it 
murder  or  other,  with  which  felony  in  truth  and  in  fact 
it  had  no  connection  whatever. 

In  this  case  the  charge  was  the  murder  of  Mary  Ann 
Bxracms.  It  appears  that  she  came  to  her  death  by  a 
single  blow,  which  could  not,  by  the  evidence,  *be  ^^^yr.^ 
imputed  to  either  of  the  defendants.  The  guilt  L 
of  both  might  be  suspected  with  reference  even  to  that 
fatal  blow;  but  the  guilt  of  neither  was  proved,  and 
therefore,  very  properly,  both  were  acquitted.  That  very 
acquittal  on  that  ground,  in  my  judgment,  dissociated 
all  other  assaults  that  did  not  tend  to  the  death  from  the 
crime  charged,  and  the  crime  charged  did  not  include 
those  assaults,  and  I  think  it  was  not  lawful  for  the  jury 
to  convict  of  those  assaults.  It  would  follow  from  this, 
that  they  were  properly  convicted  of  assaults  in  the  case 
now  before  us. 

I  must  admit  the  construction  of  the  act  as  to  this 
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matter  is  by  no  means  free  from  great  doubt :  the  differ- 
ence of  opinion  of  the  assembled  Judges  sufficiently  at- 
tests this.  Many  cases  of  difficulty  may  be  presented 
either  way,  and  I  must  freely  confess  that  I  doubt  whether 
any  construction  of  the  statute  would  afford  a  satisfactory 
solution  of  all  the  difficulties  that  might  arise  in  the  va- 
rious cases  that  might  be  suggested.  During  the  course^ 
of  the  two  arguments,  and  the  deliberations  that  have 
ensued,  I  have  foimd  it  difficult  to  come  to  a  conclusion 
which  I  felt  to  be  perfectly  satisfactory ;  but  comparing 
the  difficulties  on  the  one  side  and  on  the  other,  I  have 
at  length  felt  it  my  duty  to  pronounce  the  judgment  I 
have  already  expressed ;  and  while  I  disclaim  any  argu- 
ment or  view  of  any  sort  founded  on  this  particular  case 
itself,  I  own  I  have  been  fortified  by  this  consideration, 
that  this  statute  is  manifestly  a  departure  from  the  com- 
mon law;  as  far  as  its  enactments  are  clear,  we  are 
bound  to  obey  and  to  enforce  them ;  but  when  they  be- 
come doubtful,  (and  who  shall  say  that  this  is  not  so  ?) , 
it  is  safe,  and,  I  think  it  our  duty,  to  stand  by  the  com- 
mon law. 


*2im  *Jervis  C.  J. — ^I  am  of  opinion  that  the  con- 
viction in  this  case  was  wrong. 
The  question  turns  upon  the  true  construction  of  the 
stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11,  which,  in  -B.  v.  BirxJi. 
1  Den.  C.  C.  185,  was  considered  by  eleven  Judges,  who 
consulted  all  the  authorities,  and  professed  to  expound 
the  act  with  a  precision  which  could  not  mislead.  That 
case  was  principally  relied  upon  in  argument  by  the  de- 
fendants' Counsel,  and  ought  to  be  a  ruling  authority  upon 
the  subject;  but,  unfortunately,  some  question  the  cor- 
rectness of  the  rule  which  is  there  laid  down,  whilst 
others,  adopting  it,  arrive  at  a  conclusion  altogether  dif- 
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ferent  from  that  which  was  intended  bj  the  framers  of 
the  rule.  We  cannot,  therefore,  take  that  case  as  con- 
clusiye  upon  the  present  occasion ;  and  inasmuch  as  a 
reference  to  all  the  authorities  has  produced  this  most 
unsatisfactory  result,  I  must,  unaided  by  authority,  en- 
deavor to  put  a  construction  upon  the  statute  itself. 

I  take  it  for  granted,  that  in  all  cases  where  the  act 
implies,  and  the  evidence  warrants  such  finding,  the  jury 
must  find  the  prisoner  guilty  of  assault.  It  is  not  left 
to  their  option  to  convict  of  assault,  or  to  acquit  the 
prisoner  altogether,  and  leave  him  for  further  prosecution 
in  the  form  best  suited  to  the  justice  of  the  case ;  the  act 
IB  compulsory,  and  the  prisoner  is  in  jeopardy  in  all  cases 
to  which  the  act  applies.  Numerous  inconveniences 
might  be  pointed  out  as  the  certain  result  of  this  admit- 
ted construction. 

The  statute  only  applies  to  an  indictment  for  felony, 
where  the  crime  charged  includes  an  assault.  It  is  ab- 
solutely necessary  that  the  crime  charged  should  legally 
include  an  assault.  Crimes  of  this  nature  are  murder 
by  violence,  rape,  robbery,  stabbing,  and  the  like.  You 
cannot  bring  the  case  within  the  act  by  averring  in  the 
indictment  an  assault  as  accompanying  '^a  crime  r^oi  i 
which  legally  does  not  include  an  assault.  Nor, 
on  the  other  hand,  is  it  necessary,  in  order  to  found  the 
jurisdiction  of  the  jury,  to  state  an  assault  in  an  indict- 
ment for  a  crime  which  legally  includes  an  assault.  It 
is  prudent  to  do  so,  but  it  is  not  in  strictness  necessary ; 
for  where  the  crime  charged  includes  an  assault  by  im- 
plication, the  charge  of  assault  appears  on  the  indict- 
ment, and  thus  the  rule  is  satisfied  which  requires  that, 
when  the  record  is  made  up,  the  charge  should  appear 
upon  which  the  prisoner  is  found  guilty,  and  subseqently 
punished. 

But,  although  the  crime  charged  does  legally  include 
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an  assault^  it  does  not  follow  that  the  act  may  be  called 
into  operation.  The  jury  have  but  a  conditional  power 
to  find  the  prisoner  guilty  of  the  assault — they  must  first 
acquit  him  of  the  felony.  The  trial,  therefore,  through- 
out, is  a  trial  for  felony,  to  be  governed  by  the  rules 
which  regulate  such  trials ;  and  if  one  assault  only  be 
laid  in  the  indictment  as  the  cause  of  death  by  violence, 
or  if  the  crime  charged  in  its  nature,  legally,  or  in  fact, 
include  but  one  assault,  one  assault  only  can  be  produced 
in  evidence,  as  tending  to  prove  the  crime  charged ;  and 
the  posecutor  having  made  his  election,  and  proved  an 
assault,  cannot  abandon  that  and  produce  evidence  of 
another  assault,  having  no  relevancy  to  the  proof  of  the 
crime  charged,  but  committed  upon  another  occasion. 
So,  if  several  assaults  are  laid  in  the  indictment  as  caus- 
ing the  death,  or  if  the  crime  charged  legally  may,  and 
in  fact  does  include  several  assaults,  the  same  rule  will 
prevail,  subject  to  the  same  qualifications,  for  the  trial  is 
proceeding  for  felony,  the  evidence  produced  is  produced 
to  prove  the  felony,  and  is  to  be  controlled  by  the  rules 
which  are  applicable  to  trials  for  felony.  When  the 
whole  evidence  is  closed,  and  before  they  can  find  him 
*9191  *8^^1^y  ^^  assault,  the  jury  must  acquit  the  pri- 
soner of  the  felony.  Upon  what  ground  is  that 
acquittal  to  take  place  ?  Surely,  because  the  evidence 
warrants  such  an  acquittal.  The  prisoner  could  not  be 
guilty  of  the  felony,  if  there  was  no  felony,  or  if  the 
felony  was  committed  by  another  person. 

But  the  evidence  which  was  brought  to  prove  the 
felony,  and  which  was  insuflScient  for  that  purpose,  may 
prove,  beyond  doubt,  that  the  prisoner  was  guilty  of  as- 
sault. The  crime  charged  includes  an  assault — the  jury 
have  acquitted  the  prisoners  of  the  felony — the  evidence 
warrants  a  finding  of  assault, — what  are  the  jury  to  do? 
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The  act  is  admitted  to  be  compulsory.    They  shall  "  find 
a  verdict  of  guilty  of  assault  against  the  person  indicted." 

Thus,  reading  the  statute,  full  eflfect  is  given  to  the 
plain  common  sense  meaning  of  every  word  used.  I 
have  not  sought  for  the  object  of  the  enactment,  for 
where  there  is  no  ambiguity,  no  foreign  aid  is  necessary 
to  expound  an  act,  and  it  is  dangerous  to  speculate  upon 
the  motives  of  those  who  may  pass  measures  through 
Parliament,  particularly  if  the  plain  meaning  of  wordis 
is  to  be  disregarded  for  the  purpose  of  efiectuating  that 
supposed  intention. 

It  is  contended,  that  the  assault  of  which  alone  the 
jury  can  convict  the  prisoner,  is  that  included  in  the  crime 
charged,  and  that,  consequently,  if  the  crime  charged  be 
committed  by  another,  the  prisoner  cannot  be  guilty  of 
that  assault.  This  restriction  is  not,  in  my  opinion,  jus- 
tified by  the  letter  of  the  act,  but  seems  to  me  to  have 
been  intentionally  excluded  from  it.  The  jury  are  not 
to  find  the  prisoner  guilty  "  of  the  assault  so  included  in 
the  crime  charged,"  nor  "  of  the  said  assault,"  nor  "  of 
such  assault,"  nor  "  of  the  assault,"  nor  even  "  of  an  as- 
sault," but  "  of  assault."  If  the  prisoner  cannot  be  con- 
victed of  assault,  where  the  crime  *charged  was  p^^Qi  ^ 
committed  by  another,  because,  in  that  case,  the 
assault  by  the  prisoner  cannot  be  included  in  the  crime 
charged,  it  would  seem  to  follow,  that  were  the  crime 
charged  did  not  exist  in  fact,  it  could  not  include  an  as- 
sault by  the  prisoner.  In  the  latter  case,  however,  it  is 
admitted  that  the  prisoner  might  be  convicted  of  the  as- 
sault. But  it  is  said,  that  every  felony  within  this  act 
consists  of  an  assault  and  something  more,  which  makes 
it  a  felony,  and  that,  if  a  third  party  is  guilty  of  the 
whole  felony,  including  the  assault,  the  whole  charge  is 
exhausted,  and  the  prisoner  cannot  be  guilty  of  the  as- 
sault.    This  construction  gives  a  meaning  to  the  words 
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of  the  statute,  which  I  think  they  do  not  beaup.  But  in- 
dependently of  that,  it  makes  the  jeopardy  of  the  pri- 
soner, for  the  assault,  to  depend  upon  the  guilt  or  inno- 
cence of  a  third  party,  which  must  be  determined  in  his 
absence  by  a  jury  who  are  not  sworn  to  try  that  fact. 

In  strictness,  indeed,  there  wa^  in  this  case  no  proof 
that  homicide  had  been  committed  by  any  one.  The 
death  was  caused  by  a  blow  inflicted  on  the  child's  head, 
whether  by  the  prisoners,  or  by  other  persons,  under 
what  circumstances,  or  as  the  mere  result  of  a  fall,  was 
not  proved,  and  could  not  legally  be  determined  by  the 
jury.  They  could  only  acquit  the  prisoners  of  the 
felony ;  having  done  so,  their  functions,  in  so  far  as  the 
felony  was  concerned,  were  at  an  end ;  they  could  not 
inquire  by  whom  the  felony  was  committed,  or  if  a  felony 
was  committed  at  all. 

The  soundness  of  the  distinction  contended  for  may  be 
tested  by  the  actual  circumstances  of  this  particular  case. 
If  it  had  been  proved  that  the  child  had  not  died,  it  is 
iulmitted  that  the  prisoners  might  have  been  convicted 
of  assault  upon  this  indictment  for  murder.  K  the  death 
.J.  resulted  from  natural  causes,  it  *is  admitted  that 

''^^*J  the  prisoners  might  have  been  convicted  of  assault 
upon  this  indictment  for  murder.  If  it  was  homicide  by 
another,  it  is  said  that  the  prisoners  could  not  have  been 
convicted  of  assault  upon  this  indictment  for  murder. 
But  it  is  only  homicide  if  the  blow  was  inflicted  by  the 
act  of  another  person ;  if  it  was  the  result  of  a  fall,  for 
this  purpose,  the  death  was  natural.  Thus  the  liability 
of  the  prisoners  to  be  convicted  of  an  assault,  is  made  to 
depend  upon  a  matter  which  the  jury  cannot  legally  set- 
tle :  they  can  say  that  the  prisoners  are  not  guilty  of  the 
felony,  but  whether  the  death  was  felonious,  justifiable, 
accidental,  or  natural,  they  cannot  legally  determine. 

For  these  reasons  I  am  of  opinion  that,  upon  the  true 
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constraction  of  this  statute^  a  prisoner  may  be  acquitted 
of  the  felony  and  be  convicted  of  assault  upon  an  indict- 
ment for  felony,  wherever  the  crime  charged  legally  in- 
cludes an  assault,  and  the  evidence  properly  admissible, 
and  produced  to  prove  the  crime  charged,  warrants  the 
finding  of  assault,  and  that  such  liability  to  conviction 
for  assault  does  not  depend  upon  the  ground  of  the  ac- 
quittal for  felony,  but  will  equally  exist,  whether  the 
felony  was  disproved  or  was  shewn  to  have  been  com- 
mitted  by  a  third  party. 

It  follows,  from  this  opinion,  that  in  my  judgment  the 
proper  question  was  not  left  to  the  jury  by  the  learned 
Commissioner,  upon  this  plea  of  mxtrefoia  acquit.  Upon 
such  a  plea  three  questions  arise.  The  first  is  a  question 
of  law;  is  the  crime  charged  upon  the  first  indictment  a 
crime  of  the  class  which  includes  an  assault?  If  it  is, 
then  arises  the  second  question,  which  is  a  question  of 
fact :  What  assault  or  assaults  was  or  were  in  fact  in- 
cluded in  the  first  indictment?  The  affirmative  of  this 
lies  upon  the  prisoner,  and  from  the  generality  of  our 
mminal  pleading,  *more  especially  in  ca^s  under 
this  statute,  where  the  assaults  may  appear  upon  ■- 
the  indictment  by  implication  only,  may  be  attended 
with  much  practical  difficulty.  If  our  indictments  had 
been  in  the  Sooldi  form,  with  a  condescendence  of  the 
various  assaults  consummated  by  the  felotiy,  the  task 
would  be  easy;  the  mere  production  of  the  record,  with 
the  acquittal  of  the  felony,  would  leave  the  charges  of 
assault,  upon  which  the  prisoner  would  have  been  in 
jeopardy  upon  the  first  trial,  clearly  defined.  In  the 
absence  of  such  assistance,  the  prisoner  must  resort  to 
the  best  evidence  in  his  power.  K  the  first  case  was 
tried  out  he  may  prove  what  occurred  upon  that  t(ial, — 
the  opening  of  Counsel, — ^the  examination  of  witnesses, 
and  thus  shew  what  assaults  were  brought  forward,  and 
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were  legally  admissible  upon  that  indictment,  as  tending 
to  prove  the  crime  charged.  K  an  acquittal  was  taken 
without  evidence  he  may  for  the  same  purpose,  perhaps, 
prove  what  occurred  before  the  grand  jury  when  the  bill 
was  found ;  for  such  evidence  is  not  within  the  oath  of 
the  grand  jury,  "the  Queen's  Counsel  and  their  own,"  or 
he  may  resort  to  the  depositions  or  the  instructions  upon 
Avhich  the  bill  was  framed ;  it  is  not  necessary,  however, 
now  to  enlarge  further  upon  this  subject.  The  same 
difficulty  arises  in  a  greater  or  less  degree  upon  all  pleas 
of  autrefois  dcquit  9ldA.  autrefois  convicty  and  the  evidence 
upon  such  pleas  in  all  cases  must  be  governed  by  the 
same  rules. 

Having  designated  or  ear-marked  the  assaults  included 
in  the  first  indictment,  the  third  question,  likewise  a 
question  of  fact,  occurs : — are  the  assaults,  so  designated, 
the  identical  assaults  which  the  prosecutor  professes  to 
produce  upon  the  second  trial  ?  This  likewise  must  be 
proved  by  the  prisoner ;  but  if  it  is  established,  then  the 
identity  of  the  charge  being  made  out,  the  prisoner  was 
before  in  jeopardy  upon  *the  same  charge,  and  is 
-I  entitled  to  judgment  upon  the  plea  of  autrefois 
acquit. 

For  these  reasons  I  am  of  opinion,  that  the  proper 
question  was  not  put  to  the  jury;  that  the  conviction 
waa  wrong,  end  that  the  prisoners  were  entitied  to  judg- 
ment  upon  the  plea  o£  autrefois  acquit. 


Lord  Campbell  C.  J. — ^After  long  and  anxious  deliber- 
ation, I  have  come  to  the  conclusion,  that  in  this  case 
the  former  acquittal  is  a  bar  to  the  present  prosecution. 
I  shoi^d  feel  deep  regret  if  great  oflfenders  were  to  escape 
punishment,  but  the  due  administration  of  criminal  jus- 
tice requires,  that  the  forms  of  judicial  procedure  should 
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be  observed.     These  forms  are  devised  for  the  detection 
of  guilt,  and  for  the  protection  of  innocence. 

In  the  present  instance,  the  defence  does  not  rest  upon 
a  mere  technicality,  but  upon  the  sacred  maxim,  that 
"  no  one  ought  to  be  twice  tried  for  the  same  cause."  The 
only  question  is,  whether  the  defendants  might,  under 
the  former  indictment,  have  been  lawfully  convicted  of 
the  assaults  for  which  they  are  now  prosecuted,  and  it  is 
the  very  same  question  which  we  should  have  had  to 
consider  if  they  had  been  convicted  of  these  assaults,  and 
and  the  validity  of  that  conviction  had  been  referred  to 
this  Court.  A  majority  of  the  Judges  appear  to  think 
that  the  general  acquittal  was  proper ;  but  I  am  humbly 
of  opinion  that  the  second  trial  was  unnecessary  and  un- 
lawfiil. 

The  case  entirely  depends  upon  the  construction  of  the 
stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  11.  Let  us  first  con- 
sider the  mischief  which  this  enactment  was  intended  to 
remedy.  At  common  law,  a  person  indicted  for  a  felony 
which  involved  an  assault,  must  have  been  wholly  acquit- 
ted *although  proved  to  have  committed  the  as-  ^ 
sault  charged  in  the  indictment,  and  given  in  evi-  ^ 
dence  by  the  Crown,  as  the  means  of  committing  the 
felony,  if  his  attempt  to  commit  the  felony  was  not  fully 
accompUshed,  or  if  a  felony  had  been  committed  to  which 
the  assault  did  not  conduce,  or  if  no  felony  had  been 
committed  or  attempted.  This  was  found  to  be  ex- 
tremely inconvenient,  for  the  prisoner,  proved  to  have 
committed  a  grave  offence  of  which  he  was  accused, 
either  got  off  with  perfect  impunity,  or  a  new  indictment 
was  preferred  against  him  for  the  same  assault,  and  the 
same  evidence  was  given  against  him  before  another 
jury.  In  the  former  event,  public  scandal  was  gi^en  by 
a  failure  of  justice,  and  in  the  latter,  the  accused  party 
was  unnecessarily  harassed,  and  unnecessary  expense 
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and  trouble  were  occasioned  by  a  second  trial.  I  con- 
ceive that  the  object  of  the  statute  was  to  permit,  in 
spite  of  the  technical  rule  of  the  common  law  which  for- 
bids, under  an  indictment  for  felony,  a  conviction  for  an 
offence  amounting  only  to  a  misdemeanor,  that  wherever 
there  is  an  indictment  for  a  felony  involving  an  assault, 
the  prisoner  may  be  convicted  of  the  assault  charged  in 
the  indictment,  and  given  in  evidence  as  conducive  to 
the  felony,  although  he  be  acquitted  of  the  felony,  and 
whether  the  assault  was  or  was  not,  in  point  of  fact,  con- 
ducive to  the  felony. 

This,  surely,  would  be  a  very  reasonable  law,  both  for 
the  sake  of  the  public  and  of  the  prisoner.  To  my  mind 
it  is  enacted  by  the  following  words — "  On  the  trial  of 
any  person  for  any  felony,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  it  shall  be  lawful 
for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict 
of  guilty  of  assault,  if  the  evidence  shall  warrant  such 
finding." 

^2181  ^^^^  ^'^^  ^^  ^^  passed,  a  construction  of  it 
was  ^contended  for,  confining  its  operation  to 
cases  in  which  the  assault  was  committed  in  an  attempt 
to  commit  the  felony  charged.  For  this  construction, 
plausible  reasons  were  ursed,  but  it  was — I  think  very 
properly-overruled  by  se^  solemn  decisions  of  the 
Judges. 

Thus,  the  quality  of  the  assault,  that  it  shall  actually 
be  conducive  to  the  felony  is  gone.  And  I  must  confess, 
that  I  can  conceive  no  other  intelligible  rule  to  go  by, 
than  that  the  assault  shall  be  charged,  and  shall  be  given 
in  evidence,  as  conducive  to  the  felony.  With  these 
conditions,  the  party  accused  has  ample  notice  of  the 
offence  which  he  has  to  answer,  and  an  ample  oppor- 
tunity of  vindicating  his  innocence.  The  statute  cer- 
tainly did  not  mean  practically  to  give  the  prosecutor 
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the  advantage  of  adding  to  the  indictment  a  count  for  an 
assault  unconnected  with  the  felony — ^but  the  rule  which 
I  would  lay  down,  admits  of  no  such  perversion.  The 
assault  must  be  an  assault  against  the  person,  and  in- 
cluded in  the  crime  charged — ^if  it  be,  then  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  an  assault,  should  the  evidence  war- 
rant such  finding.  I  know  not  why  a  proviso  is  to  be 
mtroduced  that  the  statute  shall  not  apply  where  evi- 
dence is  subsequently  given,  that  the  assault  charged, 
and  proved  as  conducing  to  the  felony,  did  not  conduce 
to  it. 

In  the  present  case  the  assaults  which  are  the  subject 
of  the  second  indictment  for  misdemeanor,  were  expressly 
charged  in  the  second  and  third  counts  of  the  indictment 
for  miurder,  and  they  were  actually  given  in  evidence  at 
the  former  trial,  with  the  express  purpose  of  proving  the 
felony  alleged  in  those  counts ;  moreover,  when  they  were 
given  in  evidence,  they  were  material  and  powerful  proof 
that  the  crime  of  murder  had  been  committed  by 
the  prisoners.  *Subsequently,  medical  witnesses  ^ 
of  skill  and  credit  swore  that  the  death  was  caused,  ex- 
clusively, by  a  blow  on  the  head  of  the  deceased,  not 
shewn  to  have  been  inflicted  by  either  of  the  prisoners. 
Thereupon,  my  Brother  Talfourd  most  properly  inter- 
posed, and  advised  the  jury  to  acquit  them  of  the  mur- 
der; but  with  the  most  sincere  deference  for  his  opinion, 
and  that  of  my  learned  Brethren  who  agree  with  him,  I 
think  he  ought  to  have  directed  the  jury,  that  if  they 
believed  the  medical  witnesses,  and  acquitted  the  prison- 
ers of  the  murder,  they  must  direct  their  attention  to  the 
uncontradicted  evidence  proving  the  assaults,  and  find  a 
verdict  of  "  guilty"  upon  the  portions  of  the  indictment 
charging  those  assaults,  should  they  think  ^^  that  the  evi- 
dence warranted  such  finding;"  that  is  to  say,  if  they 
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believed  the  uncontradicted,  and  unsuspected  witnesses 
for  the  Crown,  who  swore  to  those  assaults.  Being  once 
connected  with  the  felony,  and  sufficient  to  prove  it,  if 
the  death  were  not  imputed  to  another  cause,  I  do  not 
understand  when  or  how  they  were  disconnected  from  it, 
and  became  independent  and  distinct  assaults.  Juries, 
in  practice,  defer  to  the  opinion  of  the  Judge  upon  such 
an  occasion,  and  a  formal  summing  up  becomes  unneces- 
sary; but  if  there  be  any  evidence  to  go  to  the  jury,  from 
which  they  might  draw  an  inference  of  guilt,  in  strict 
law  it  is  supposed  to  be  submitted  to  them.  The  assaults 
proved  against  the  prisoners  were  connected  with  the 
felony  till  the  verdict  of  not  guilty  was  pronounced.  But 
it  is  before  the  verdict  is  pronounced,  as  I  conceive,  that 
the  Judge  is  to  tell  the  jury  that,  if  they  acquit  of  felony, 
they  may  convict  of  assault ;  it  is  not,  by  the  verdict  of 
"  not  guilty  of  the  felony,"  that  the  Judge  is  prevented 
from  drawing  the  attention  of  the  jury  to  the  minor 

Heoom   ^ff®^^^-     ^^^  statute  clearly  supposes  the  direc- 
J   tion  to  be  given  to  the  jury,  *that  if  they  acquit 
of  the  felony,  they  may  find  a  verdict  of  guilty  of  assault, 
the  evidence  warranting  such  finding. 

In  this  case,  morally  speaking,  the  jury  would  not  have 
been  justified  in  disbelieving  the  medical  evidence,  and 
concluding  that  the  assaults  of  which  the  prisoners  were 
proved  to  have  been  guilty  caused  the  death.  But  cases 
may  easily  be  imagined  in  which  the  jury  would  be  jus- 
tified in  disbelieving  medical  evidence,  and,  in  spite  of  it, 
properly  finding  a  verdict  of  guilty  of  the  murder.  How 
then  are  we  to  lay  down  a  rule,  that  assaults  once  con- 
nected with  the  felony  are  to  be  disconnected  from  it  by 
a  medical  opinion  that  they  did  not  conduce  to  the  death  ? 
It  was  hardly  contended  at  the  bar  that  the  prisoners 
might  not  have  been  convicted  of  the  assaults,  if  it  had 
turned  out  to  be  a  case  in  which  no  felony  appeared  to 
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be  committed.  And  I  cannot  understand  how  the  case 
is  less  within  the  statute,  because  the  evidence  led  to  the 
belief  that  a  murder  had  been  perpetrated  in  which  the 
prisoners  were  not  implicated. 

A  good  deal  of  stress  was  laid  upon  the  power  given 
by  the  8th  section  of  7  Wm.  4  &  1  Vict.  c.  85,  to  sen- 
tence any  person  found  guilty  of  an  offence,  within  the 
act,  to  hard  labour  and  solitary  confinement.  But  this 
argument  was  exhausted,  when  the  Judges  determined 
that  the  enactment  about  convicting  of  assaults,  was  not 
limited  to  assaults  in  an  attempt  to  commit  a  felony. 
The  power  of  punishing  by  hard  labour  and  solitary  con- 
finement is  only  discretionary — and  the  Legislature  pro- 
bably thought  that  it  might  often  be  usefully  exercised, 
if  the  assault  was  connected  with  the  commission  of  a 
felony,  although  proof  had  not  been  given  that  the  felony 
was  attempted.  In  the  present  case,  had  there  been  a 
conviction  for  the  assault  at  the  first  trial,  simple 
imprisonment  might  have  been  generally  *con-  L 
sidered  an  inadequate  punishment  for  the  delinquency 
established. 

I  do  not  think  it  necessary  to  refer  to  the  various  de- 
cisions  which  have  been  commented  upon  by  my  learned 
Brothers,  who  have  preceded  me.  I  will  content  myself 
with  observing,  that  the  most  recent  of  these,  JS.  v.  Birch  ^ 
seems  to  me  to  be  an  express  authority  for  this  construc- 
tion of  the  statute.  There  no  felony  had  been  consum- 
mated ;  and  the  jury  expressly  found,  that  the  assault 
had  not  been  committed  with  intent  to  rob.  Yet  the 
Judges  unanimously  held,  that  the  prisoner  had  been 
properly  found  guilty  of  the  assault.  Could  it  have 
made  any  difference  in  that  case,  if  there  had  been  addi- 
tional evidence,  that  after  Birch,  the  prisoner,  struck  the 
prosecutor,  a  stranger  was  seen  to  give  him  an  additional 
blow,  to  take  his  purse,  and  then  to  escape  ? 
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I  must  beg  the  particular  notice  of  my  Brethren  to 
the  replication  to  the  plea  of  avirefoia  (wqmJt^  on  which 
the  issue  is  joined,  "  that  the  prisoners  were  not  acquitted 
of  the  felony  and  murder,  including  the  same  identical 
assaults  charged  in  the  present  indictment."  The  case 
submitted  to  us  expressly  states,  that  the  assaults  for 
which  the  second  indictment  was  preferred,  were  given 
in  evidence  at  the  former  trial ;  that  ''  the  Counsel  for 
the  prosecution,  in  opening  the  case  to  the  jury  on  the 
former  trial,  had  opened  these  different  assaults  as  con- 
ducive to  the  death ;"  and,  that  ''  it  was  not  shewn  on 
the  second  trial,  that  there  were  any  otiier  assaults  com- 
mitted but  those  which  had  been  given  in  evidence  on 
the  former  trial."  I  am  bound  to  say  that,  upon  this 
statement  the  prisoners  were  acquitted  of  the  same  iden- 
tical assaults  charged  in  the  present  indictment,  and  are, 
therefore,  entitled  to  our  judgment. 

I  need  only  very  briefly  advert  to  the  argument  urged 

*9291  *^y  *^®  Counsel  for  the  prosecution,  that  even 
^^^J  upon  the  supposition  that  the  prisoners  might 
have  been  convicted  of  the  assaults  under  the  first  in- 
dictment, yet,  as  the  Judge  did  not  submit  this  question 
to  the  jury,  the  general  acquittal  does  not  entitie  them 
to  plead  cmtrefoia  acquit  in  bar  of  the  indictment  for  mis- 
demeanor; but  if  they  might  lawfully  have  been  con- 
victed of  the  assault  at  the  first  trial,  they  were  then  in 
hazard,  and  they  are  not  to  be  put  again  in  hazard  of 
being  convicted  upon  the  same  charge.  There  would  be 
no  safety  for  mankind  if  the  benefit  of  a  former  acquitta 
might  be  done  away  with  by  inquiring  into  the  terms  in 
which  the  Judge  summed  up  at  the  former  trial,  although 
the  indictment,  and  the  evidence  then  given,  sought  to 
convict  the  prisoner  of  the  same  offence  for  which  he  is 
again  prosecuted,  and,  if  he  were  guilty  of  it,  there  was 
an  opportunity  of  establishing  his  guilt.     It  is  only  the 
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ignorant  and  the  presumptuous  who  would  propose  that 
a  man  should  he  liable  to  he  again  accused  after  a  judg- 
ment regularly  given,  pronouncing  him  to  be  innocent. 
According  to  this  novel  doctrine,  the  'Crown  might  a 
second  time  prosecute  for  high  treason  a  person  who  had 
been  acquitted  of  the  charge  by  a  jury  of  his  country, 
and  there  would  be  no  end  to  prosecutions  for  felony  or 
misdemeanor  prompted  by  private  malevolence. 

I  have  only  ftu-ther  to  observe,  that  I  think  the  direc- 
tion of  the  learned  Judge  at  the  last  trial  was  exception- 
able,^ and  I  hardly  see  how  the  conviction  under  it  can 
be  approved  by  any  who  are  not  of  opinion  that  there 
can  only  be  a  conviction  of  assault  under  7  Win.  4,  and  1 
Vkt.  c.  85,  where  the  assault  was  in  an  attempt  to  com- 
mit the  felony.  He  told  the  jury,  that  "if  they  were 
satisfied  that  there  were  several  distinct  and  independent 
assaults,  some  or  one  of  which  did  not  in  ^^^asiy  noo^ 
way  conduce  to  the  death  of  the  deceased,  it 
would  be  their  duty  to  find  a  verdict  for  the  Crown."  I 
am  of  opinion  that  he  should  only  have  directed  the 
jury  to  find  for  the  Crown,  if  there  were  any  assault  in 
evidence  which  was  not  included  in  the  former  indict- 
ment, and  not  offered  in  evidence  at  the  former  trial  as 
part  of  the  transaction,  so  that  it  might  be  considered  an 
independent  and  distinct  assault  unconnected  with  the 
felony.  As  he  directed  the  jury,  they  were  bound  to 
convict,  if  there  was  any  assault  in  evidence  which  did 
not  in  fact  conduce  to  the  death  of  the  deceased,  how- 
ever it  might  have  been  connected  with  the  felony,  and, 
indeed,  with  whatever  intent  it  might  have  been  in- 
flicted. The  result  of  the  evidence  at  the  first  trial  is 
supposed  to  be,  that  the  death  was  caused  exclusively 
by  a  blow  subsequently  given,  which  was  not  the  subject 
of  tiiie  second  indictment.  Upon  this  supposition,  no 
prior  assault  could  have  conduced  to  the  deatii.    There- 

VoL.  n.— 15 
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fore  the  jury^  at  the  last  trial,  were  obliged  to  find  a 
verdict  of  "  Guilty,"  as  none  of  the  assaults  proved  did 
conduce  to  the  death,  although  they  were  all  offered  in 
evidence  as  conducing  to  the  death,  and  were  substantial 
evidence  to  prove  the  murder.  This  seems  to  me  not 
only  to  differ  from  my  construction  of  the  statute,  but  to 
put  a  narrower  construction  upon  it  than  it  has  at  any 
time  received  since  the  decisions,  that  the  assault  need 
not  be  committed  in  an  attempt  to  commit  the  felony. 

For  these  reasons,  I  think  that  the  conviction  ought  to 
be  quashed;  but  a  majority  of  the  Court  being  of  a  con- 
trary opinion,  the  conviction  is  affirmed,  and  the  judg- 
ment,  which  was  respited,  will  be  pronounced  upon  the 
defendants  at  the  next  assizes  for  the  county  of  Devon. 

I  hope  I  may,  without  impropriety,  express  a  wish 
*that  the  Legislature  will  speedily  repeal  or  ex- 
J  plain  the  enactment  which  has  caused  such  con- 
fusion. Of  course  I  am  ready  to  abandon  the  construc- 
tion of  it  for  which  I  have  been  contending,  and  most 
respectfully  and  submissively  to  be  governed  by  the 
opinion  of  my  learned  Brethem  who  differ  from  me ;  but 
I  have  not  been  able  to  gather  from  them  any  clear  and 
certain  rule  for  my  future  guidance,  and  I  am  afraid  that 
without  the  interference  of  Parliament,  notwithstanding 
our  best  efforts  to  be  unanimous,  we  ourselves,  as  well 
as  others,  may  again  find  it  difficult  to  anticipate  the 
result  of  our  deliberations. 


COPY— PLBA. 

And  tbe  ^aid  Robert  CoUrtiee  Bird  and  the  said  Sarah  the  said  wife  of  the  said 
Robert  CovTtiee  Bird  in  their  own  proper  persons  now  come  into  Court  here  and 
having  heard  the  said  indictment  read  and  the  matters  therein  contained  saj 
that  they  ought  not  to  be  put  to  answer  the  said  indictment  they  having  been 
heretofore  in  due  manner  of' law  acquitted  of  the  premises  in  and  by  the  said 
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indictment  above  specified  and  charged  npon  them  and  for  the  plea  to  the  said 
indictment  th^  saj  that  oar  said  lady  the  Queen  ought  not  flirther  to  prosecute 
the  said  indictment  against  them  because  they  saj  that  heretofore  to  wit  at  the 
assises  and  general  sessions  of  oyer  and  terminer  and  general  delivery  of  the 
gaol  of  our  lady  the  Queen  holden  at  the  castle  of  Extter  in  and  for  the  county 
of  Dewm  on  Saturday  the  sixteenth  day  of  Mmrch  in  the  thirteen  year  of  the  reign 
of  our  sovereign  lady  Victoria  by  the  grace  of  God  of  the  United  Kingdom  of 
Grtal  Britain  and  Ireland  Queen  Defender  of  the  Faith  before  Sir  WiUiam  ErU 
Knight  one  of  the  Justices  of  our  lady  the  Queen  assigned  to  hold  pleas  before 
the  Queen  herself  Sir  Tkomat  No<m  Talfourd  Knight  one  of  the  Justices  of  our 
lady  the  Queen  of  her  Court  of  Common  Pleas  and  others  their  fellows  Justices 
of  our  lady  the  Queen  assigned  by  letters  patent  of  our  said  lady  the  Queen 
under  the  Great  Seal  of  the  United  Kingdom  of  Oreat  Britain  and  Ireland  to 
them  the  said  Sir  WHUam  Erie  Sir  Thotnaa  Noon  Talfourd  and  others  their  fellows 
Justices  of  our  said  lady  the  Queen  and  to  any  two  or  more  of  them  directed 
(of  whom  one  of  them  the  said  Sir  WiUiam  Erie  and  Sir  Thomas  Noon  Talfourd 
or  of  others  in  the  said  letters  patent  named  our  said  lady  the  Queen  willed  to 
be  one)  they  the  said  Robert  CourUee  Bird  and  the  said  8arah  the  said  wife  of 
the  said  Robert  Courtiu  Bird  stood  indicted  and  were  duly  ^arraigned  r«225 
upon  a  certain  indictment  which  charged  them  the  said  Robert  Courtice 
Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird  by  the 
nmnee  and  descriptions  of  Robert  Courtice  Bird  late  of  the  parish  of  Buckland 
brewer  in  the  county  of  Devon  labourer  and  Sarah  the  wife  of  the  said  Robert 
Courtice  Bird  late  of  the  same  parish  for  that  they  the  said  Robert  Courtice  Bird 
and  the  said  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird  not  having  the 
fear  of  God  before  their  eyes  but  being  moved  and  seduced  by  the  instigation  of 
the  Devil  on  the  fifth  day  of  November  in  the  year  of  our  Lord  1849  with  force 
and  arms  at  the  parish  aforesaid  in  the  county  aforesaid  in  and  upon  one  Mary 
Ann  Pareont  in  the  peace  of  God  and  our  said  lady  the  Queen  then  and  there 
being  unlawfully  feloniously  wilfully  and  of  their  malice  aforethought  did  make 
an  assault.  And  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife  with  a  cer- 
tain stick  of  the  value  of  a  penny  which  they  the  said  Robert  Courtice  Bird  and 
Sarah  his  wife  in  their  right  hands  then  and  there  had  and  held  the  said  Mary 
Ann  Pareons  in  and  upon  the  head  chest  shoulders  back  arms  legs  and  thighs  of 
her  the  said  Mary  Ann  Pareone  then  and  there  feloniously  wilfully  and  of  their 
malice  aforethought  did  strike  and  beat  they  the  said  Robert  Courtice  Bird  and 
Sarah  his  wife  giving  to  the  said  Mary  Ann  Pareone  then  and  there  thereby  to 
wit  with  the  stick  aforesaid  in  and  upon  the  head  chest  shoulders  back  arms  legs 
and  thighs  of  her  the  said  Mary  Ann  Pareone  divers  mortal  bruises  of  which  the 
said  Mary  Ann  Pareone  from  the  said  fifth  day  of  November  in  the  year  aforesaid 
until  the  fourth  day  of  January  in  the  year  of  our  Lord  1860  at  the  parish  afore- 
said in  the  county  aforesaid  did  languish  and  languishingly  did  live  on  which 
said  fourth  day  of  January  in  the  year  last  aforesaid  the  said  Mary  Ann  Par- 
eone at  the  parish  aforesaid  in  the  county  aforesaid  of  the  said  mortal  bruises 
died.  And  so  the  said  Robert  CowrUce  Bird  and  Sarah  his  wife  the  said  Mary 
Ann  Pareone  in  manner  and  form  aforesaid  feloniously  wilfully  unlawfully  and  of 
their  malice  aforethought  did  kill  and  murder  against  the  peace  of  our  lady  the 
Queen  her  crown  and  dignity. 
And  also  for  that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  his 
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wife  not  haTing  the  fear  of  Gk>d  before  their  ejes  but  being  moTed  and  seduced 
by  the  instigation  of  the  Devil  on  the  fifth  day  of  November  in  the  year  of  our 
Lord  1849  and  on  dirers  other  days  and  times  between  that  day  and  the  third 
day  of  January  in  the  year  of  onr  Lord  1850  to  wit  on  the  first  day  of  December 
in  the  year  of  our  Lord  1849  and  the  first  day  of  January  in  the  year  of  onr  Lord 
1850  respectirely  with  force  and  arms  at  the  parish  aforesaid  in  the  connty  afore- 
said in  and  upon  one  Mary  Ann  Pareone  in  the  peace  of  God  and  our  said  ladr 
t!ie  Queen  then  and  there  being  feloniously  wilAilly  wickedly  unlawfully  and  of 
t'.ieir  malice  aforethought  did  make  divers  to  wit  ten  assaults  and  that  the  said 
li'^hert  Courtiee  Bird  and  Sarah  his  wife  with  a  certain  stick  to  wit  of  the  yalne 
of  one  penny  which  they  the  said  Robert  Courtiee  Bird  and  Sarah  his  wife  in 
their  right  hands  then  and  there  to  wit  at  the  several  times  aforesaid  at  the  pa- 
rish aforesaid  in  the  county  aforesaid  had  and  held  the  aaid  Mary  Ann  Pareone 
«'>261  ^  '^^  VLpon  the  head  *chest  shoulders  arms  legs  and  thighs  of  her 
the  said  Mary  Ann  Pareone  then  and  there  to  wit  at  the  several  timeK 
aforesaid  at  the  parish  aforesaid  and  county  aforesaid  feloniously  wilfully  wick- 
edly unlawfully  and  of  their  malice  aforethought  did  strike  and  beat  they  the 
said  Robert  Courtiee  Bird  and  Sarah  his  wife  to  the  said  Mary  Ann  Pareone  then 
and  there  thereby  to  wit  with  the  said  stick  at  the  seyeral  times  aforesaid  at  the 
parish  aforesaid  in  the  county  aforesaid  giving  to  the  said  Mary  Ann  Pareone 
in  and  upon  the  head  chest  shoulders  arms  legs  and  thighs  of  her  the  said  Mary 
Ann  Pareone  divers  to  wit  ten  mortal  bruises  of  which  said  mortal  bruises  the 
said  Mary  Ann  Pareone  from  the  said  fifth  day  of  November  in  the  year  aforesaid 
and  the  sereral  other  days  aforesaid  until  the  fourth  day  of  Jaimary  in  the  year 
of  our  Lord  1860  at  the  parish  aforesaid  in  the  county  aforesaid  did  languish  and 
languishingly  did  live  on  which  said  fourth  day  of  January  in  the  year  last  afore- 
said the  said  Mary  Ann  Pareone  at  the  parish  aforesaid  in  the  connty  aforesaid  of 
jthe  said  mortal  bruises  died.    And  so  the  said  Robert  Courtiee  Bird  and  SaraJk 
his  wife  the  said  Mary  Ann  Pareone  in  manner  and  form  aforesaid  feloniously 
wilfully  unlawfully  and  wickedly  and  of  their  malice  aforethought  did  kill  and 
murder  against  the  peace  of  our  lady  the  Queen  her  crown  and  dignity. 

And  also  for  that  they  the  said  Robert  Courtiee  Bird  and  the  said  Sarah  his  wife 
not  having  the  fear  of  Gk>d  before  their  ^es  but  being  moved  and  seduced  by 
the  instigation  of  the  Devil  on  the  fifth  day  of  November  in  the  year  of  onr  Lord 
1 849  and  on  divers  other  days  and  times  between  that  day  and  the  third  day  of 
January  in  the  year  of  onr  Lord  1850  to  wit  on  the  first  day  of  December  in  the 
year  of  our  Lord  1849  and  the  first  day  of  January  in  the  year  of  our  Lord  1850 
respectively  with  force  and  arms  at  the  parish  aforesaid  in  the  county  aforesaid 
i  n  and  upon  one  Mary  Ann  Pareone  in  the  peace  of  Qod  and  our  said  lady  the  Queen 
then  and  there  being  feloniously  wilfully  wickedly  and  unlawfully  and  of  theii- 
malice  aforethought  did  make  divers  to  wit  ten  assaults  and  that  the  said  Robert 
Courtiee  Bird  with  a  certain  stick  of  the  value  of  one  penny  which  he  the  said  Robert 
Courtiee  Bird^  in  his  right  hand  then  and  there  to  wit  at  the  several  times  afore- 
said at  the  parish  aforesaid  and  county  aforesaid  had  and  held  and  the  saidiSora/i 
the  wife  of  the  said  Robert  Courtiee  Bird  with  a  certain  other  stick  of  the  value 
of  one  penny  which  she  the  said  Sarah  in  her  right  hand  then  and  there  to  wit  at 
the  several  times  aforesaid  at  the  parish  aforesaid  and  county  aforesaid  had  and 
held  the  said  Mary  Ann  Pareone  in  and  upon  the  head  chest  shoulders  arms  legs 
and  thighs  of  her  the  said  Mary  Ann  Pareone  then  and  there  to  wit  at  the 
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Mreral  times  aforesaid  at  the  parish  aforesaid  and  county  aforesaid  felonionsly 
wilAiIly  wickedly  anlawfblly  and  of  their  malice  aforethought  did  respectirely 
strike  and  beat  they  the  said  Sohert  C&urtieeBird  and  Sarah  his  wife  respectiyely 
to  the  said  Mary  Ann  Parwnt  then  and  thereby  to  wit  at  the  sereral  times  aforesaid 
at  the  parish  aforesaid  in  the  connty  aforesaid  with  the  sereral  sticks  aforesaid  so 
held  by  them  respectirely  as  aforesaid  at  the  parish  aforesaid  in  the  connty  afore- 
said giving  with  this  that  they  respectiyely  then  and  there  thereby  gave  to  the  said 
JTory  *Aim  Partotu  in  and  npon  the  head  chest  shoulders  armt  legs  and  thighs  r^22*T 
of  her  the  said  Mary  Arm  Partofu  dirers  to  wit  ten  mortal  bruises  of  which 
said  mortal  bmises  the  said  Mary  Ann  Partons  from  the  said  fifth  day  of  Novem~ 
her  in  the  year  of  our  Lord  aforesaid  and  the  several  other  days  aforesaid  until 
the  fourth  day  of  January  in  the  year  of  our  Lord  1860  at  the  parish  aforesaid 
in  the  county  aforesaid  did  languish  and  languishing  did  live  on  which  said 
fourth  day  of  Janmary  in  the  year  last  afterwards  the  said  Mary  Ann  Partom  at 
the  parish  aforesaid  and  county  aforesaid  of  the  said  mortal  bruises  so  given  as 
aforesaid  died.  And  so  the  said  Robert  OaurUce  Bird  and  Sarah  his  wifie  the  said 
Mary  Ann  Parwnt  in  manner  and  form  aforesaid  by  the  means  aforesaid  felo- 
niously wilfully  unlawfully  wickedly  and  of  their  malice  aforethought  did  kill 
and  murder  against  the  peace  of  our  lady  the  Queen  her  crown  and  dignity. 

And  also  for  tliat  they  the  said  Robtrt  CourHet  Bird  and  the  said  Sarah  his 
wife  not  having  the  fear  of  God  before  their  ej^  but  being  moved  and  seduced 
by  'the  instigation  of  the  Devil  on  the  fifth  day  of  November  in  the  year  of  our 
Lord  1849  and  on  divers  other  days  and  times  between  that  day  and  the  third 
day  of  January  in  the  year  of  our  Lord  1850  with  force  and  arms  at  the  parish 
aforesaid  in  the  county  aforesaid  in  and  upon  the  said  Mary  Ann  Parsana  in  the 
peace  of  Qod  and  our  said  lady  the  Queen  then  and  there  being  feloniously  wil- 
folly  unlawfully  and  of  their  malice  aforethought  did  make  divers  assaults  and 
that  the  said  Robert  Caurtiee  Bird  and  Sarah  his  wife  with  a  certain  scourge  to 
wit  a  scourge  made  of  certain  leather  thongs  to  a  certain  stick  affixed  of  the  value 
of  a  penny  which  they  the  said  Robert  Oourtiee  Bird  and  Sarah  his  Wife  in  their 
right  hands  then  and  there  to  wit  at  the  several  times  aforesaid  at  the  parish 
aforesaid  and  county  aforesaid  had  and  held  the  said  Mary  Ann  Parsom  in  and 
npon  the  head  chest  shoulders  back  arms  legs  and  thighs  of  her  the  said  Marf 
Ann  Partom  then  and  there  feloniously  wilfully  and  of  their  malice  aforethought 
did  strike  and  beat  they  the  said  Robert  Oourtiee  Bird  and  Sarah  his  wife  giving 
to  the  siud  Mary  Ann  Pareone  then  and  there  thereby  to  wit  with  the  scourge 
aforesaid  at  the  several  times  aforesaid  at  the  parish  aforesaid  in  the  county 
aforesaid  in  and  upon  the  head  chest  shoulders  back  arms  legs  and  thighs  of  her 
the  said  Mary  Ann  Panom  divers  mortal  bruises  of  which  said  mortal  bruises  the 
said  Mary  Ann  Pareont  ftx>m  the  said  fifth  day  of  November  and  the  said  other 
days  and  times  until  the  said  fourth  day  of  January  in  the  year  of  our  Lord  1850 
aforesaid  at  the  parish  aforesaid  in  the  county  aforesiud  did  languish  and  lan- 
guishing did  live  on  which  sud  fourth  day  of  January  in  the  year  last  aforesaid 
the  said  Mary  Ann  Parwnt  at  the  parish  aforesaid  in  the  county  aforesaid  of  the 
said  several  mortal  bmises  died.  And  so  the  said  Robert  Courtiee  Bird  and  Sarah 
his  wife  the  said  Mary  Ann  Pareont  in  manner  and  form  aforesaid  by  the  means 
aforesud  felonionsly  wilfully  and  of  their  malice  aforesaid  did  kill  and  murder 
against  the  peace  of  our  lady  the  Queen  her  crown  and  dignity. 

And  also  for  that  they  the  said  Robert  Courtiee  Bird  and  the  said  Sarah  bis 
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wife  not  having  the  fear  of  Qod  before  their  eyes  bat  being  *niOTed  and 
-I  seduced  by  the  instigation  of  the  Deril  on  the  first  day  of  January  in  the 
year  of  our  Lord  1850  with  force  and  arms  at  the  parish  aforesaid  in  the  county 
aforesaid  in  and  npon  the  said  Mary  Arm  Pardons  in  the  peace  of  God  and  our 
lady  the  queen  then  and  thefe  being  feloniously  wilfully  wickedly  and  unlawfally 
and  of  their  malice  aforethought  did  make  an  assault  and  that  the  said  Robert 
CourHee  Bird  with  both  his  hands  and  the  said  Sarah  Bird  with  both  her  hands 
the  said  Mary  Ann  Parwru  to  and  against  the  ground  then  and  there  feloniously 
wilfully  wickedly  unlawfully  and  of  their  malice  aforethought  did  cast  and  throw 
by  which  said  casting  and  throwing  the  said  Mary  Ann  Partons  to  and  against 
the  ground  the  said  Robert  Couriiee  Bird  and  Sarah  Bird  then  and  there  gave  the 
said  Mary  Ann  Partom  divers  mortal  bruises  in  and  upon  the  head  stomach  sides 
and  back  of  her  the  said  Mary  Ann  Partont  of  which  said  mortal  bruises  the  said 
Mary  Ann  Partona  from  the  said  first  day  of  January  in  the  year  of  our  Lord  1850 
until  the  fourth  day  of  January  in  the  year  of  our  Lord  1860  to  wit  then  and  there 
at  the  parish  aforesaid  in  the  county  aforesaid  did  languish  and  languishing  did 
lire  on  which  said  fourth  day  of  January  in  the  year  last  aforesaid  the  said  Mary 
Ann  Parsoni  at  the  parish  aforesaid  in  the  county  aforesaid  of  the  said  mortal 
bruises  died.  And  so  the  said  Robert  Courtiee  Bird  and  Sarah  his  wife  the  said 
Mary  Ann  Pareont  in  manner  and  form  aforesaid  by  the  means  aforesaid  feloni- 
ously wickedly  wilfully  unlawfully  of  their  malice  aforethought  did  kill  and  mur- 
der against  the  peace  of  our  lady  the  Queen  her  crown  and  dignity. 

And  also  for  that  they  the  said  Robert  Courtiee  Bird  and  the  said  Sarah  bis  wife 
not  having  the  fear  of  Ood  before  their  eyes  but  being  moved  and  seduced  by  the 
instigation  of  the  Devil  on  the  first  day  of  Jannary  in  the  year  of  our  Lord  1860 
with  force  and  arms  at  the  parish  aforesaid  in  the  county  aforesaid  in  and  upon 
the  said  Mary  Ann  Partoru  in  the  peace  of  God  and  our  lady  the  Queen  then  and 
there  being  feloniously  wilfully  wickedly  and  unlawfully  and  of  their  malice 
aforethought  did  make  an  assault  and  that  the  said  Robert  Courtiee  Bird  then  and 
there  with  both  his  hands  and  the  said  Sarah  the  wife  of  the  said  Robert  Courtiee 
Bird  then  and  there  with  both  her  hands  the  said  Mary  Ann  Parsont  to  and  against 
the  ground  then  and  there  feloniously  wickedly  wilfiilly  unlawfully  and  of  their 
malice  aforethought  respectively  did  then  and  there  cast  and  throw  and  that  the 
said  Robert  Courtiee  Bird  then  and  there  with  both  the  feet  of  him  the  said  Robert 
Courtiee  Bird  and  the  said  Sarah  the  wife  of  the  said  Robert  Courtiee  Bird  then 
and  there  with  both  the  feet  of  her  the  said  Sarah  whilst  the  said  Mary  Ann  Par* 
eons  being  so  then  and  there  cast  and  thrown  to  and  against  the  ground  then  was 
then  and  there  upon  the  ground  the  said  Mary  Ann  Panont  in  and  upon  the  head 
stomach  back  and  sides  of  her  the  said  Mary  Ann  Pareont  then  and  there  feloni- 
ously wickedly  wilfully  and  unlawfully  and  of  their  malice  aforethought  did  re- 
spectively then  and  there  strike  beat  and  kick  they  the  said  Robert  Courtiee  Bird 
and  Sarah  his  wife  then  and  there  respectively  as  well  by  the  casting  and  throwing 
^^  of  her  the  said  Mary  Ann  *  Parsons  to  the  ground  as  aforesaid  as  also  by 
^  striking  beating  and  kicking  the  said  Mary  Ann  Parsons  in  and  upon  the 
head  stomach  back  and  sides  of  her  the  said  Mary  Ann  Parsons  in  manner  and 
form  aforesaid  while  on  the  ground  as  aforesaid  then  and  there  thereby  giv- 
ing to  the  said  Mary  Amu  Parsons  divers  to  wit  twenty  mortal  bruises  in  and 
upon  the  head  stomach  back  and  sides  of  her  the  said  Mary  Ann  Parsonx 
of  which  said  mortal  bruises  so  caused  as  aforesaid  the  said  Mary  Ann 
Parsons  from  the  said  first  day  of  January  in  the  year  of  our  Lord  1850  until 
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the  foarth  daj  of  January  in  the  year  our  Lord  1850  then  and  there  to  wit 
at  the  parish  aforesaid  in  the  conntj  aforesaid  did  languish  and  langnishing  did 
lire  on  which  said  foarth  day  of  January  in  the  year  last  aforesaid  the  said  Mary 
Ann  Parsons  at  the  parish  aforesaid  in  the  county  aforesaid  of  the  said  mortal 
hmises  so  given  as  aforesaid  died.  And  to  the  said  Robert  Courtice  Bird  and 
Smrah  his  wife  the  said  Mary  Ann  Fartom  in  manner  and  form  aforesaid  hy  the 
means  aforesaid  feloniously  wickedly  wilfuUy  and  unlawfully  and  of  their  malice 
•ioTeihought  did  kill  and  murder  i^ainst  nie  peace  of  our  lady  the  Queen  her 
crown  and  dignity. 

And  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of  the 
aaid  Robert  Courtiee  Bird  further  say  that  the  said  felony  and  murder  so  charged 
upon  them  in  the  said  last  mentioned  indictment  as  aforesaid  included  divers 
assaults  therein  supposed  and  alleged  to  have  been  made  and  committed  by  them 
the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert 
Courtice  Bird  against  the  person  of  the  said  Mary  Ann  Pareona  in  the  said  indict- 
ment named.  And  they  the  BoXd  Robert  Courtice  Bird  and  the  said  Sarah  the  said 
wife  of  the  said  Robert  Courtice  Bird  further  say  that  they  did  then  and  there 
respectively  plead  not  guilty  to  the  said  last  mentioned  indictment  and  that  they 
were  thereupon  then  and  there  in  due  form  of  law  respectively  tried  upon  the  said 
lest  mentioned  indictment  by  a  jury  of  the  said  county  then  and  there  in  due 
form  of  law  summoned  impannelled  and  sworn  to  speak  the  truth  of  and  con- 
cerning the  premises  in  the  said  last  mentioned  indictment  mentioned  and  to  try 
the  said  issues  so  joined  between  our  sovereign  lady  the  Queen  and  them  the 
said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert 
Courtice  Bird  respectively  as  aforesaid  and  which  said  jury  upon  their  oaths  did 
then  and  there  say  that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the 
said  wife  of  the  said  Robert  Courtice  Bird  respectively  were  not  guilty  of  the  pre- 
mises in  the  said  last  mentioned  indictment  specified  and  charged  on  them  re- 
spectively as  aforesaid  as  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah 
the  said  wife  of  the  said  Robert  Courtice  Bird  by  their  pleas  to  the  said  last  men- 
tioned indictment  respectively  alleged  whereupon  it  was  then  and  there  con- 
sidered by  the  said  last  mentioned  Court  that  the  said  Robert  Courtice  Bird  and 
the  said  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird  of  the  premises 
aforesaid  in  the  said  last  mentioned  indictment  specified  and  charged  on  them 
respectively  as  aforesaid  should  be  discharged  and  go  acquitted  thereof  without 
day  as  by  the  record  of  the  said  proceedings  now  here  ^appears.  And 
they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of  the  1^*^^^ 
said  Robert  Courtice  Bird  fhrther  say  that  they  the  said  Robert  Courtice  Bird  and 
the  said  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird  now  here  pleading 
and  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of  the  said 
Robert  Courtice  Bird  in  the  indictment  aforesaid  named  and  thereof  acquitted  as 
aforesaid  are  respectively  the  same  identical  persons  respectively  and  not  other 
different  persons  respectively  and  that  the  said  Mary  Ann  Pareons  in  the  said 
last  mentioned  indictment  named  is  the  same  identical  Mary  Ann  Pareons  as  is 
named  in  the  indictment  to  which  they  the  said  Robert  Courtice  Bird  and  the 
said  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird  are  now  here  pleading 
and  that  the  sud  assaults  so  included  in  the  said  felony  and  murder  so  charged 
upon  them  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of  the 
said  Robert  Courtice  Bird  in  the  said  indictment  in  this  plea  mentioned  in  this 
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behalf  ud  therein  npiKiied  ancl  alleged  to  have  been  made  uid  committed  bj- 
them  Bg^net  the  peiBon  of  the  i&id  Mary  Atm  Panota  u  afbreai^d  are  the  Bsme 
ide&tieal  aasanlta  beatinga  UUtreatinga  ind  woandlngB  respecdTelf  as  fa  the 
laid  indictment  to  which  they  the  *ald  Robert  Cottrtiet  Bird  and  the  aald  jStr«JI 
the  said  wife  of  the  said  lUhert  Cimrtiee  Bird  are  now  here  pleading  are  reip«ct- 
ivelf  iQppoied  and  allied  to  hare  been  made  done  giren  and  eommitted  re— 
BpectlTel;  b;  them  the  said  £oW(  Cmtrtiee  Bird  and  the  eaid  Sarah  the  said  wife 
of  the  laid  Rohtrt  Coarttet  Bird  TeBpectirel;  and  not  other  or  dilKrent.  Where- 
fore they  pray  judgment  of  the  Coart  here  whether  oat  said  lady  the  Qaeen  will 
or  ought  (tarther  to  proseoate  impeach  or  charge  them  on  acconst  of  the  pn- 
miaea  in  the  indictment  to  which  they  are  now  here  pleading  contained  aait 
specified  and  whether  they  onght  fhrther  to  aniwer  therennio  reBpeetirety  and 
tliat  they  may  be  diimisaed  thii  Gonrt  without  delay. 

SBPLICATION. 

That  they  were  not  BC4]aitt«d  of  felony  and  mnrder  including  the  same  Iden- 
tical aaaaults  beating  ill-treating  and  wounding  as  in  the  indictment  to  which 
the  sBJd  B,  C.  Bird  and  Sarah  his  wife  have  now  pleaded.     Medo  et  forma. 


XoU. — The  Judgments  of  all  the  teamed  Judges  in  this  case  hare  been  printed 
rrrha&n  from  copies  kindly  supplied  by  their  Lordships  to  the  Editor,  with 
the  exception  of  Pollock  G.  B.,  and  that  of  Uauli  J.  j  which  latter  was  not  put 
Into  wriUng  by  his  Lordship.  These  two  hare  been  printed  from  the  short-hand 
nriter'fl  notes  famished  to  the  editor  by  Hr.  Ouma/. 

In  the  Judgment  of  Aldikson  B.,  there  are  two  or  three  passages  printed 
between  brackets,  which  it  is  believed  formed  part  of  the  judgment  as  delivered 
by  his  Lordship,  though  the;  do  not  appear  in  the  Judgment  as  written. 

£0n  an  indictment  where  a  Jury  may  find  the  defendant  guilty  of  a  leaser 
olTence  than  is  cha^^,  an  acquittal  for  the  greater  crime  is  a  bar  to  a  subsequent 
iodictment  for  the  lesser.  The  same  individual  may,  however,  at  the  same  time 
sad  In  the  same  tranBaction,  commit  two  or  more  distinct  crimes  and  an  acquittal 
of  one  it  not  a  bar  to  the  indictment  for  the  other.  Thus  \a  an  indictment  for 
an  assault  on  A.  with  intent  to  murder,  an  acquittal  on  an  indictment  for  the 
murder  of  B.  cannot  be  pleaded  in  bar,  the  transactions  indaciug  the  indicbnent 
being  alleged  to  be  idenUcal.  Tht  StaU  v.  Standiftr,  b  Porter,  613.  A  trial 
and  acquittal  for  robbery  is  a  bar  to  an  iudictment  for  larceny,  where  the 
property  alleged  to  have  been  taken  is  the  same.  Tht  Peoplt  v.  JfcfTcwoK, 
IT  Wend.  3B6.  Where  one  was  convicted  of  arson  in  burning  a  dwailing- 
bouse,  which  was  not  a  capital  otTence,  and  was  indicted  also  for  murder  by 
the  burning  to  death  of  a  person  in  the  house,  which  was  a  capital  crime,  it  was 
held  that  such  conviction  was  a  bar  to  the  second  iudictment.  The  StaU  i. 
Caoptr,  1  Green,  362.  On  a  plea  of  fonher  acquittal  the  true  test  to  detemine 
whether  the  accused  has  been  put  in  Jeopardy  for  the  same  offence  is,  that  the 
\MVi  aflcgeS'^  the  second  indictment,  if  proved  to  be  true,  wonld  have  warranted 
n  the  first  indictment    Price  v.  The  Stale,  18  Ohio,  423.] 
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*BEGINA  V.  WILLIAM  DAVIS.  [*281 


Ooranhy 
Lord  Campbell  C.  J. 


Aldebson  B. 
Platt  B. 


GOLEfilDGE  J. 

Talpourd  J. 


In  An  indictment  for  larceny,  the  property  stolen  was  laid  as  belonging  to  Damu 
Chrittopker,    The  prosecutor,  when  called,  said  that  his  name  was  Tritu. 

ffdd,  that  it  was  entirely  a  question  for  the  jury  whether  the  two  names  sounded 
alike;  and,  therefore,  as  it  had  been  treated  at  the  trial  as  a  question  of  law 
for  the  Judge,  the  conyiction  was  quashed. 

Upon  the  trial  for  a  felony  of  WtUiam  Davis^  at  the 
Quarter  Sessions  held  at  Dorchester  on  the  Slst  of  Decem- 
ber, A.  D.  1850,  it  appeared  that  the  property  alleged  to 
be  stolen  was  stated  in  both  counts  of  the  indictment, 
(a  copy  of  which  is  hereunto  annexed  as  a  part  of  the 
case)  (a),  to  be  the  property  of  Doriua  Christopher.  A 
person  of  the  name  of  Ghristopher,  the  prosecutor  of  the 
charge,  was  called  as  a  witness,  and  on  being  asked  what 
was  his  Christian  name,  said  it  was  ^^  IHvsJ'  It  was  then 
objected  by  the  prisoner's  counsel  that  the  property  had 
been  laid  in  the  wrong  person.  It  was  answered,  that 
the  rule  of  law  as  to  idem  sonans  was  applicable ;  and 
that  Tnus  and  Daritis,  when  pronounced,  sounded  as 
the  same  words.  And  of  this  opinion  was  the  Court, 
and  overruled  the  objection.  The  trial  then  proceeded, 
and  the  prisoner  was  found  guilty  on  the  second  count. 
The  Court  did  not  pass  sentence ;  but  reserved  the  ques- 
tion above  mooted  for  the  opinion  of  this  Court.  The 
prisoner  was  discharged  on  recognizance  of  bail  to  appear 

(a)  Nothing  turned  upon  the  indictmept,  which  was  in  the  ordinary  form;  the 
first  count  was  for  stealing,  the  second,  for  receiring,  &c.  one  spade  and  one  axe 
of  the  goods  and  chattels  of  i^orm  Chriitapher,  It  has  therefore,  been  omitted. 
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and  receive  judgment  at  the  next  Quarter  *Se&- 

J   sions  in  April.     The  question  for  the  Court  is, — 

are  the  words  "  Triud*  and  "  Darivs''  pronounced  so  as 

to  produce  the  same  sound?    K  so,  the  conviction  is  to 

stand ;  if  not,  the  prisoner  is  to  be  entitled  to  an  acquittal. 

The  following  addition  was  made  to  the  above  case  by 
the  Chairman  of  the  Quarter  Sessions : 

This  case  having  been  set  back  (a)  for  the  Chairman 
of  Sessions  to  state  whether  it  was  left  to  the  jury  to  de- 
cide ^^  if  the  two  names  sound  alike,  so  as  to  designate 
the  prosecutor  and  no  one  else,  thereby  distinguishing 
him  from  all  others,  I  beg  to  state,  that  on  my  laying 
down  the  rule  as  to  names  being  id&m  aanantUiy  and  the 
Court  being  of  opinion  that  the  names  Darius  (as  pro- 
nounced in  the  Dorset  dialect  Urius)  and  Trivs  sounded 
alike,  the  case  proceeded,  without  its  being  either  ex- 
pressly or  substantially  left  to  the  jury  to  decide  as  to 
the  question  of  the  names  sounding  alike;  but  the  jury 
found  their  verdict  on  the  facts  of  the  case,  and  the 
motion  of  counsel  was  in  arrest  of  jiidgmmXr 

On  Satwrday^  26th  Aprils  1851,  this  case  (which  had 
been  shortly  argued  by  IfooTces  on  behalf  of  the  prisoner 
on  the  8th  of  January)  was  considered  by  the  Judges : 
and  the  Court  held  that  the  conviction  must  be  quashed, 
as  the  Chairman  had  not  treated  the  question  respecting 
the  similarity  of  sound  of  the  two  names  as  a  question 
^  of  fact  for  the  jury,  but  aa  *one  of  law  which  it 

""^"^J   was  for  him  to  determine;  and  this  Court  could 

(a)  The  following  minute  was  made  by  the  officer  of  the  Court: — "Ordered 
that  this  case  be  sent  back  to  the  Chairman  of  the  Sessions,  in  order  that  he  may 
state  whether  it  was  left  to  the  jury  to  decide  if  the  two  names  sound  alike  so  as 
to  designate  the  prosecutor  and  no  one  else,  thereby  distinguishing  him  firom  all 
others.  If  it  was  not  escpreul^  left  to  them,  was  it  substantially  left  to  them  so 
as  practically  to  leave  the  decision  of  it  to  them  and  not  to  the  Court,  as  it 
always  is  a  question  of  fact  for  the  jury,  and  not  for  the  Judge." 
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not  affirm  as  a  matter  of  law  that  the  two  names  sounded 
alike. 


REGINA  V.  JOHN  POTSER. 


Goramy 
Lord  Campbell  C.  J. 


Aldsbson  B. 
PlattB. 


Coleridge  J. 
Talfourd  J. 


A,  emplojed  by  B.,  a  tailor,  to  sell  clotties  for  him  about  the  coantry,  was  en- 
tmsted  with  a  parcel  of  clothes  on  the  following  terms  : — B.  fixed  the  price  of 
each  article,  and  A,  was  to  sell  each  at  that  price,  and  to  bring  back  the  money 
and  any  unsold  clothes  to  B,,  and  he  was  to  hare  three  shillings  in  the  pound 
for  his  trouble.  A.  pawns  some,  and  then  fraudulently  appropriates  the  rest. 
HtUdy  that  such  appropriation  was  larceny. 

The  prisoner  was  tried  before  Mr.  Baron  Alderson,  for 
larceny,  at  the  Spring  Assizes,  A.  D.  1851,  for  the  county  of 
Leicester,  It  appeared  at  the  trial  that  the  prisoner  was 
employed  by  the  prosecutor,  who  was  a  tailor,  to  sell 
clothes  for  him  about  the  country,  and  upon  the  follow- 
ing terms :— The  prosecutor  fixed  the  price  of  each  arti- 
cle,  and  the  prisoner  was  intrusted  to  sell  them  at  that 
fixed  price,  and  when  he  had  done  so  he  was  to  bring 
back  the  money  and  the  remainder  of  the  clothes  unsold, 
and  was  to  have  three  shillings  in  the  pound  on  the 
moneys  received  for  his  trouble.  On  the  12th  of  Feb- 
ruary  last  he  took  away  a  parcel  of  clothes  upon  these 
terms,  and  instead  of  disposing  of  them  according  to  the 
above  arrangement,  he  firaudulently  pawned  a  portion  of 
them  for  his  own  benefit,  and  having  so  done  he  after- 
wards fraudulently  appropriated  the  residue  to  his  own 
use.  These  facts  having  appeared,  the  learned  Baron 
directed  the  jury,  that  the  original  bailment  of  the  goods 
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*2341  ^y  ^^  prosecutor  *to  the  prisoner  was  deter- 
J  mined  by  hia  unlawful  act  in  pawning  part  of 
them,  and  that  the  subsequent  firaudulent  appropriation 
by  the  prisoner  of  the  residue  of  the  goods  to  his  own 
use  would  in  point  of  law  amount  to  larceny.  Upon 
this  direction  the  prisoner  was  found  guilty,  and  the 
question  for  this  Court  was,  whether  this  direction  was 
right. 

On  the  26th  of  Ajnily  this  case  was  argued  by  OBrieny 
for  the  prisoner. 

The  contract  with  the  prisoner  was  distinct  and  sepa- 
rate with  regard  to  each  article  entrusted  to  him.  The 
fact  of  his  receiving  all  the  articles  at  one  time  was  a 
mere  accident,  which  makes  no  legal  difference  in  the 
case:  each  article  had  a  separate  price  affixed  to  it. 
After  he  had  pawned  some  of  the  articles,  when  was 
the  original  bailment  of  the  others  determined  ? 

Lord  Campbell. — ^The  case  states,  that  on  the  12th  of 
Febrvary^  he  took  away  a  spared  of  cloihea;  we  must, 
therefore,  regard  the  delivery  of  that  parcel  as  one  bail- 
ment of  all  the  articles  contained  in  the  parcel. 

OBrien.  The  prisoner  had  authority  to  break  the 
bulk ;  the  contract  imposed  on  him  the  necessity  of  open- 
ing it  in  order  to  take  out  each  article,  and  deal  with  it 
separately. 

Coleridge  J. — ^Why  may  not  there  be  a  single  con- 
tract embracing  several  particulars,  as  for  instance,  where 
a  carrier  is  entrusted  with  various  articles  to  leave  at 
different  places,  all  of  which  articles  are  placed  in  one 
bag;  if  he  wrongfiiUy  deals  with  any  one,  is  it  not  a 
breaking  bulk  of  the  whole  ? 

OBrien.    The  doctrine  of  breaking  bulk  turns  on  there 

"^2351   ^^S  ^^  authority  to  open  the  parcel,  and  '^deal 

"*   with  any  of  the  articles  separately  from  the  rest. 
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Aldebson  B. — If  you  can  make  out  this  to  be  like  the 
case  of  a  carrier  entrusted  with  several  parcels  under 
several  distinct  contracts,  then  certainly  it  is  no  larceny. 

Lord  Campbell  C.  J. — I  think  the  conviction  was  right. 
The  case  must  be  considered  as  though  it  was  a  single 
bailment.  If  there  had  been  several  bailments,  then  the 
wrongful  dealing  with  one  of  the  articles  so  bailed  would 
not  affect  the  case  as  to  any  other  article.  But  it  makes 
no  difference,  that  in  one  parcel  there  were  several  arti- 
cles. The  law  has  resorted  to  some  astuteness  to  get  rid 
of  the  difficulties  that  might  arise  in  the  case  of  a  wrong- 
ful dealing  with  one  or  more  of  several  articles,  all  of 
which,  when  entrusted,  had  been  contained  in  one  bulk. 

Aldebsok  B.  and  Platt  B.  concurred. 

Coleridge  J. — The  fact  of  different  prices  being  affix- 
ed to  each  article  makes  no  difference  in  the  case. 


[If  86Teral  packages  of  goods  be  delivered  to  a  common  carrier  to  be  transported 
in  a  body,  as  for  instance,  a  wagon  load,  an  abstraction  of  one  entire  package 
constitutes  a  taking  in  the  sense  of  larceny.  CommonveaUh  y.  Oratmij  4  Mass, 
580.  Where  a  miller  having  received  barilla  to  grind,  fraudulently  retained  part 
of  it,  returning  a  mixture  of  barilla  and  plaster  of  Paris,  it  was  held  to  be  lar- 
ceny. The  Commonwealth  v.  James,  I  Pick.  476.  See  TTie  State  y.  Thuretonj  2 
McXttllan,  283.] 


REGINA  V.  WILLIAM  POTTER. 


Ooram. 
Lord  Campbell  C.  J. 


Aldersok  B. 
Platt  B. 


COLERnX^E  J. 

Talpourd,  J. 


What  is  a  counting  kouH^  under  stat  7  J^  8  Geo.  4,  c.  20,  s.  15  7 

The  prisoner  was  tried  before  Mr.  Justice  Cbesswell, 
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at  the  LmerpooL  Spring  assizes,  for  breaking  and  entering 
the  counting-house  of  David  Oambley  at  the  parish  of 

*'2^fil   -f^^^^j  *^^  stealing  therein,  five  *hundred  pen- 
nies,  &c.,  the  moneys  of  the  said  David  Gamble. 

It  appeared  in  evidence,  that  David  Oantble  was  the 
proprietor  of  extensive  chemical  works  at  Preacot^  and 
that  the  prisoner  broke  and  entered  a  building,  part  of 
the  premises  of  David  Gamble^  which  was  commonlj^ 
called  the  machine-house,  and  stole  therein,  a  large  quan- 
tity of  copper  money.     In  this  building  there  was    a 
weighing  machine,  at  which  all  goods  set  out  were  weigh- 
ed, and  one  of  QamhUa  servants  kept  in  that  building  a 
book,  in  which  he  entered  all  goods  weighed  and  sent 
out.     The  account  of  the  time  of  the  men,  employed  in 
different  departments,  was  taken  in  that  building,  and 
their  wages  were  paid  there.     The  books  in  which  their 
time  was  entered,  were  brought  to  that  building,  for  the 
purpose  of  making  the  entries  and  paying  the  wages.  At 
other  times  they  were  kept  in  another  building  called 
the  office,  where  the  general  books  and  accounts  of  the 
concern  were  kept.     It  was  objected  for  the  prisoner, 
that  the  building  broken  and  entered  by  him,  was  not 
properly  described  as  a  counting-house.    The  jury  found 
the  prisoner  guilty,  and  the  learned  Judge  abstained  from 
passing  any  sentence,  wishing  to  have  the  opinion  of  this 
Court  on  the  question : — 

Whether  the  prisoner  could  be  punished  for  breaking 
and  entering  a  counting-house,  and  stealing  therein,  or 
for  simple  larceny  only. 

In  the  mean  time  he  remained  in  custody. 

On  Saturday,  26th  April,  Lord  Campbell  C.  J.  said, 
that  the  Court  were  unanimously  of  opinion,  that  there 
was  abundant  evidence  to  shew  that  this  was  a  counting- 
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hoose,  and,  therefore,  came  within  the  proyisions  of  stat 
7  &  8  G^.  4,  c.  29,  8.  15.(a) 


*REGINA  V.  HALLETT.  [*237 


Ooramy 
Lord  Campbell  C.  J. 


Aldebsok  B. 
PlattB. 


COLEBIDGE  J. 

Talfoubd  J. 


A.f  a  defendant  in  a  salt  tried  before  a  Gountj  Court  Judge,  gave  false  evidence 
before  an  arbitrator  to  whom  the  suit  was  referred,  and  bj  whom  A,  was 
sworn. 

JBdd,  that  under  stat.  9  &  10  VieL  c.  96,  b.  Y7,  the  arbitrator  had  no  authority  to 
administer  an  oath,  and,  therefore,  A,  was  not  liable  to  be  indicted  for  per- 
jury. 

The  prisoner  was  tried  before  Mr.  Justice  Talfourd, 
at  the  Oloticester  Spring  Assizes,  A.  d.  1851,  for  perjury 
committed  before  an  arbitrator,  on  an  arbitration,  directed 
by  order  of  the  Judge  of  a  County  Court,  and  assent  of 
the  parties,  pursuant  to  the  77th  section  of  the  9  &  10 
Vict.  c.  95.  The  oath  was  administered,  in  the  usual 
form,  by  the  arbitrator  appointed. 

It  was  objected  for  the  prisoner,  that  the  arbitrator 
had  no  power,  either  under  the  County  Court  Act  or 
otherwise,  to  administer  the  oath,  and  that,  neither  by 
that  act  or  otherwise,  was  a  party  sworn  and  giving  evi- 
dence on  such  arbitration,  made  liable  to  the  pains  of 
perjury. 

The  prisoner  was  fotmd  guUty:  The  learned  Judge 
respited  the  judgment,  and  reserved  the  following  ques- 
tion for  the  opinion  of  this  Court, — Whether  an  indict- 

(a)  Ko  Counsel  appeared  on  either  side. 
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ment  for  perjury  will  lie  in  respect  of  an  oath  80  taken 
and  evidence  so  given? 

On  the  26th  Aprils  this  case  was  argued  by  Skinner 
for  the  prisoner,  and  MaxiMahon  for  the  Crown. 

Skmner.  The  fact  of  the  prisoner  being  a  defendant 
in  the  suit,  and  therefore  one  of  the  parties,  seems  to 
make  no  difference  in  the  case. 

*9QGT       *I'^^  Campbell  C.  J. — That  circumstance  does 
-I   not  at  all  affect  the  question. 

Skinner.  Prior  to  the  6tat.  3  &  4  Wm,  4,  c.  42,  an 
arbitrator  had  no  power  to  administer  an  oath,  ( Watson 
on  Awards^  p.  103,  2nd  ed,).  Sect.  41,  of  that  act,  seems 
to  refer  solely  to  proceedings  before  the  superior  Courts, 
and  to  have  no  bearing  on  cases  arising  under  the  County 
Courts'  Act,  (stat.  9  &  10  Vid.  c.  95) ;  so  that  unless  it 
be  by  some  provision  of  the  act,  the  arbitrator  had  here 
no  authority  to  administer  an  oath.  Sections  69,  77, 83. 
84,  contain  all  the  provisions  that  can  in  any  way  bear 
on  the  subject.  The  two  latter,  seem  to  shew  that  the 
oath  must  be  taken  before  the  Judge  of  the  Court,  and 
be  administered  in  Court  by  the  proper  officer  of  the 
Court ;  in  the  same  way  as  witnesses  are  sworn  in  Courts 
before  they  are  examined  by  a  grand  jury. 

MacMaJum  for  the  Crown. 

As  this  was  a  judicial  investigation  before  an  officer 
appointed  under  an  act  <5f  Parliament,  the  arbitrator  had 
impliedly  all  necessary  authority  for  the  due  admin- 
istration of  justice.  In  very  many  cases,  authority  to 
administer  an  oath,  is  given  to  justices  of  peace  only  by 
implication.  {Bu/mis  Justice,  tit.  Oaths;  Dalton's  Jus- 
tice; Brook.  Mr.  Exam.  pi.  32.) 

Alderson  B. — Stat.  9  &  10  Yid.  c.  95,  s.  77,  only  au- 
thorizes the  Judge  to  refer  the  case,  and  makes  a  refer- 
ence irrevocable  without  his  consent;  it  is,  in  that  respect. 
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put  upon  the  same  footing  as  a  reference  by  order  of  Nisi 
Prius. 

The  arbitrator's  business  is,  merely  to  direct  how  the 
verdict  shall  be  entered. 

MacMahan.  A  Judge,  sitting  at  Nisi  Prius,  has  no 
power  expressly  given  him  to  administer  an  oath ;  it  is 
only  incidental  to  his  office. 

*CJoLEBn)GB  J.— How  do  you  distinguish  this 
case  fix)m  the  practice  before  an  arbitrator  prior  ^ 
to  the  passing  of  stat.  3  &  4  Wm.  4,  c.  42? 

Lord  Campbell  C.  J. — There  is  no  doubt  about  this 
case.  The  arbitrator  clearly  has  no  power  to  administer 
an  oath,  unless  it  is  given  to  him  impliedly  by  stat.  9  & 
10  Vict.  c.  95,  s.  77 ;  but  that  section  only  enables  the 
Judge  to  refer  matters  to  arbitration ;  it  gives  no  power 
to  the  arbitrator,  other  than  those  which  an  arbitrator 
had  before  the  passing  of  stat.  3  &  4  Wm.  4,  c.  42.  And 
at  that  time  no  one  had  authority  to  administer  an  oath, 
unless  it  were  given  to  him  by  express  statute,  or  he 
were  sitting  judicially,  according  to  the  course  of  the 
common  law.  In  Oroenvelt  v.  Bwrwdl^  1  Ld.  Raym.  472, 
Lord  HdU  is  reported  to  have  intimated  an  opinion,  that 
where  judicial  power  is  given  to  persons  by  statute,  they 
niay  by  consequence  of  law  administer  an  oath.  I  am 
unwilling  to  state  anything,  as  certain,  which  Lord  Holt 
thought  doubtful ;  but  that  question  is  not  involved  iu 
the  case  before  us. 

GoLERmGE  J. — It  must  be  understood,  that  our  judg- 
ment does  not  turn  on  the  fieu^t  of  the  present  defendant 
having  been  one  of  the  parties  to  the  suit. 

The  rest  of  the  Court  concurred. 


Vol.  II.— 16 
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240]       *REGINA  v.  MART  ANN  BENNETT. 


Ooram. 
Lord  Campbell,  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


Indictment  for  perjnry : 

Meld,  to  contain  sofficient  averments  of  the  identity  of  the  party,  respecting 
whom  the  perjury  was  committed. 

Mary  Ann  Bennett  was  tried  before  Talfourd  J.  at  the 
Spring  Assizes  for  the  county  of  Gfloucestery  A.  d.  1851, 
on  an  indicted  charging  her  with  wilful  and  corrupt  per- 
jury, committed  on  the  trial  at  the  Qlauceaier  Spring 
Assizes,  A.  D.  1850,  of  Shadrach  Lewis  and  Isaac  Hopkins 
for  a  rape  upon  herself. 

The  indictment  against  Mary  Ann  Bennett,  after  stat- 
ing the  trial  and  the  oath  taken  by  the  prisoner  as  a 
witness  in  the  usual  form,  proceeded  thus  to  allege  the 
materiality  of  the  matters  assigned  as  perjury,  and  the 
prisoner's  evidence  to  which  the  amgnmente  were  appU- 
cable : 

"  That  upon  the  trial  of  the  said  indictment  the  fol- 
lowing questions  became  and  were  material,  and  each  of 
them  respectively  became  and  was  a  material  question, 
whether  or  not  the  said  Mary  Ann  Bennett  ever  got  one 
Mlo  WUliams  to  write  a  letter  for  her;  and  whether  or 
not  she  the  said  Mary  Ann  Bennett  saw  the  said  Milo 
Williams  at  the  house  of  the  father  of  the  said  prisoner 
Shadrack  Lewis  when  the  said  letter  was  written ;  and 
whether  or  not  she  ever  saw  the  said  Milo  Williams  at 
the  house  of  the  said  father  of  the  prisoner  Shadrack 
Lewis;  and  whether  or  not  she  ever  saw  the  said  Milo 
WiUiams  in  any  house ;  and  whether  or  not  she  ever  saw 
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the  said  MUo  WUliams  *more  than  once ;  and  whe-   pjj.o  ^ -, 
ther  or  not  the  said  Shadrack  Lewis  and  the  said   ^ 
Isaac  Hopkins,  or  either  of  them,  violently,  feloniously,  and 
against  the  will  of  the  ^bx^  Mary  Ann  Bennett,  ravished  her. 

"  That  the  said  Mary  Ann  Bennett  being  so  sworn,  &c., 
then  and  there  on  the  said  trial,  upon  her  oath  aforesaid 
falsely,  corruptly,  and  wilfully,  &c.,  did  depose  and  swear 
(amongst  other  things)  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  she  (meaning  the  said  Mary 
Ann  Bennett)  never  got  a  Mr.  Milo  Williams  (he  the  said 
Miio  Williams  being  then  present  in  Court  during  the  said 
trial)  to  write  a  letter  for  her,  and  that  she  (meaning  the 
said  Mary  Ann  Bennett)  did  not  see  the  said  Mr.  Mlo 
WUliams  at  the  house  of  the  father  of  the  said  prisoner 
JShadrock  Lewis,  when  the  said  letter  was  written,  and 
that  she  (meaning  the  said  Mary  Ann  Bennett)  never  saw 
the  said  Mr.  MUo  Williams  at  the  said  house  of  the  said 
father  of  the  said  prisoner  Shadrack  Lewis,  and  that  she 
(meaning  the  said  Mary  Ann  Bennett)  never  saw  the  said 
JiElo  Williams  in  any  house,  and  that  she  (meaning  the 
the  said  Mary  Ann  Bennett)  never  saw  the  said  Milo  WU- 
liams more  than  once ;  and  that  the  said  Shadrack  Lewis 
and  Issac  Hopkins  violently,  feloniously,  and  against  the 
consent  of  the  said  Mary  Ann  Bennett,  ravished  her/' 

The  indictment  then  proceeded  to  negative  the  truth 
of  the  matters  sworn  in  these  terms  : — 

"  Whereas  in  truth  and  in  fact  the  said  Mary  Ann  Ben- 
nett did  get  the  said  MUo  WUliams  to  write  a  letter 
for  her,"  &c. 
and  concluded  in  the  usual  form. 

It  was  proved  that  at  the  trial  of  Lewis  and  Hopkins, 
the  prisoner,  then  the  witness,  was  asked,  on  her  cross, 
examination,  whether  she  ever  got  Mr.  Milo  Williams 
(who  was  pointed  out  to  her  in  Court)  to  *write  a  ^^^ . « 
letter  for  her  ?    That  she  replied,  "  No,  I  did  not.'^   L  242 
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That  a  letter  was  then  exhibited  to  her,  and  the  question 
was  repeated  as  to  ^^  this  letter."  That  she  repeated  her 
denial.  She  was  then  asked,  ^^  Did  you  not  get  Mr.  MUo 
Williams  to  write  this  letter  at  Lewis's  father's  house  ?" 
She  replied,  "  I  did  not."  She  was  then  asked,  "  Whe- 
ther she  ever  saw  Williams  at  Lewis's  father's  house  ?" 
She  said,  "  I  never  did."  Again,  "  Whether  she  ever 
saw  Wiiliams  ?"  She  replied,  "  Once  at  Chepstow  ;  never 
but  once."  She  was  then  further  asked,  "  Whether  she 
ever  saw  WUliams  at  her  father's  house  ?"  She  replied, 
"  Not  in  any  house." 

The  questions  were  afterwards,  in  substance,  repeated 
to  her  by  the  Judge ;  but  she  persisted  in  the  same  de- 
nials. 

She  deposed  to  the  perpetration  of  a  rape  on  her  per- 
son by  both  prisoners  in  succession,  each  assisting  the 
other. 

After  the  trial  of  the  indictment  for  perjury,  the  letter 
in  question,  which  had  been  given  in  evidence  to  contra- 
dict her  on  the  trial  for  rape,  was  sworn  by  Mlo  Williams 
to  have  been  written  at  the  house  of  the  father  of  Lewis 
after  the  committal  for  rape,  by  himself,  upon  her  sugges- 
tion, read  over  to  her  by  him,  signed  by  her  with  her 
mark,  and  by  him  taken  away  for  transmission  to  Lewis 
in  Oloucester  Gaol.     It  was  as  follows. — 

^*  St.  BriavalVs  Gommcnij 

"  Shadrack  Lewis.  Jany.  4th  1850. 

Dear  Friend, 

^^  Tour  master,  Mr.  JSElo  WUliamSy  called  to  s 
your  father  about  your  unfortunate  situation.  I  have 
told  him  I  will  do  all  I  can  to  clear  you,  and  I  am  glad 
I  was  at  your  father's  house  when  Mr.  Williams  called. 
*9/L^l  I  should  not  have  went  to  the  police  *about  the 
J  matter  at  all  if  I  had  not  been  persuaded  by  Bettt/ 
Wood  and  Nancy  Vi7ie.    I  had  too  many  backers,  or  I 
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should  not  have  troubled  about  it.  If  you  are  as  willing 
as  myself  when  you  return,  I  have  no  doubt  all  will  be 
well  as  it  was  before.    Tour  father  is  well. 

"  I  am,  yours,  &c. 

her 

"  Witness,  "  Makt  Ann  m  Bennett." 

^'JiKlo  WHliame.  mark. 

Other  confirmatory  proof  of  the  truth  of  Mr.  WUliams^s 
statement  was  given ;  and  the  jury  found  the  prisoner 
guilty  on  all  the  assignments  of  peijury,  except  on  that 
assigned  on  the  allegation  that  she  never  saw  WiUiame 
but  once,  (which  there  was  no  proof  to  negative),  and 
the  assignment  on  the  allegation  of  rape  itself, — ^the 
sufficiency  of  which,  therefore,  it  is  not  necessary  to 
consider. 

For  the  prisoner  it  was  objected, — 

That  the  materiality  of  the  matters  assigned  as  per- 
jury was  not  sufficiently  alleged  in  the  indictment  : 

That  the  reference  to  the  letter  was  too  vague  and 
general,  and  not  properly  pointed  to  the  particular  letter 
in  question ; 

That  the  reference  to  MUo  Williams,  and  to  Lewis's 
father's  house,  were  not  properly  introduced  by  an  aver- 
ment; 

That  the  letter  produced  in  evidence  was  not  suffi- 
ciently identified  with  the  statements  on  the  record  to 
support  them. 

It  was  also  contended,  that  the  whole  transaction  of 
the  letter  was  not  sufficiently  material  to  the  charge  of 
rape ;  but  the  learned  Judge  thought  it  clearly  was  so 
under  all  the  circumstances  in  proof  before  him,  and  he 
did  not  reserve  this  objection.  But  he  respited  the 
♦Judgment,  and  reserved  the  other  objections  for  noAi 
the  opinion  of  this  Court. 
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On  the  26th  of  April,  this  case  was  argued  by  jMae- 
MaJum  for  the  prisoner. 

All  the  assignments  of  perjury  are  defective  in  not 
identifying  the  JUilo  Williams^  spoken  of  in  the  charging 
part  of  the  indictment,  with  the  MUo  Williams  previously 
spoken  of  in  the  introductory  averments.  It  might  have 
been  a  material  question  at  the  first  trial,  whether  Ann 
Bennett  got  a  particular  Milo  Williams  to  write  a  letter, 
and  the  answer  which  is  alleged  to  have  been  given  may 
have  referred  to  a  diflferent  Milo  Williams.  The  defect 
consists  in  the  omission  of  the  word  "  said." 

CoLERDXJE  J. — ^You  Say  that  Milo  Williams  should 
have  been  alleged  to  have  been  pointed  out  to  her,  and 
that  the  indictment"  should  have  averred  the  identity  of 
the  Mlo  Williams  in  question  with  the  person  so  pointed 
out  to  her.  But  the  indictment  avers  that  it  was  a  ma- 
terial question,  whether  she  got  any  Milo  Williams  to 
write  a  letter. 

Lord  Campbell. — ^I  see  no  ambiguity  here ;  the  identity 
of  Mhh  Williams  is  completely  preserved  throughout. 
As  to  the  objection  respecting  the  letter,  it  is  averred  to 
be  material  whether  she  got  Mih  Williams  to  write  "  a 
letter ;"  what  letter  is  alluded  to  is  a  matter  of  evidence, 
and  the  letter  proved  is  clearly  material. 

Aldeeson  B. — ^I  am  of  the  same  opinion.  The  indict- 
ment comprehends  any  persons  of  the  name  of  Mlo  WUr 
liams;  the  description  in  the  indictment  is,  therefore, 
larger  than  the  description  in  the  proof;  and  then  the 
Mlo  Williams  in  question  is  identified  with  the  writer 
of  the  letter. 

♦2451  *CoLERroGE  J. — It  would  have  been  clearer  if 
the  Mih  Williams  in  question  had  been  alleged 
to  have  been  the  man  who  was  pointed  out  to  her  in 
Court;  and  if  there  had  been  no  other  description  be- 
yond the  name  to  establish  the  identity,  I  am  inclined  to 
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think  that  the  indictment  would  have  been  bad ;  but  he 
is  described  also,  as  the  writer  of  the  letter. 
Platt  B.  and  Talfoubd  J.  concurred. 


REGINA  V.  WILLIAM  FORD,  HIGGINSON,  AND 

MADDOCK. 


Chram. 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


In  cross-examining  a  witness  for  the  prosecutioni  the  Counsel  will  not  be  per- 
mitted to  pnt  the  witness's  deposition  into  his  hand  in  order  that  he  may  read 
it,  and  then  to  ask  hinr,  whether  having  read  it  he  still  persoTeres  in  the  state- 
ment which  he  has  made  in  Court. 

The  proper  eourse  is  to  read  the  deposition  to  him  at  the  time,  and  to  cross-ex- 
amine upon  it,  or  to  put  it  in  afterwards  as  eyidence  for  the  prisoner. 

The  prisoners  were  tried  before  C.  S.  Oreaves,  Esq.  Q. 
C.y  at  the  Afford  Spring  Assizes,  A.  d.  1851,  for  a  bur- 
glary in  the  dwelling-house  of  Edward  Johnsony  and 
stealing  there&om  two  hams.  It  was  clearly  proved  that 
the  burglary  had  been  committed  by  some  person  or  per- 
sons,  and  that  a  large  and  small  ham  had  been  stolen. 
The  next  morning  but  one  after  the  burglary,  Higgmaon 
and  Maddock  being  found  in  possession  of  the  large  ham 
so  stolen,  were  apprehended.  Maddock,  whilst  in  custody, 
made  a  statement  to  a  policeman,  in  consequence  of 
which  the  policeman  went  with  Maddock  to  Ford,  and 
asked  *Ford  "where  the  hams  were  that  he  had  r-Heoifi 
bought  of  Higgvnson  f  Ford  at  that  time  denied  ^ 
having  any  hams,  but  on  the  way  towards  his  house  he 
said  to  the  policeman,  "  I  have  the  Utile  ham  at  home, 
but  I  know  nothing  at  all  about  the  hig  ham."     The  po- 
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lioeman  added^  that  neither  be  nor  Haddock  had  said 
anything  about  little  or  big  hams  in  ForoCs  hearing  before 
Ford  made  this  statement.  On  cross-examination,  the 
policeman  was  several  times  asked  whether  Haddock  did 
not  say  in  Ford! a  hearing,  when  he  first  met  with  Fordy 
'^  that  is  the  man  that  bought  the  big  and  the  little  ham." 
which  he  as  often  denied.  The  prisoner's  Counsel  then 
proposed  to  put  his  deposition  into  his  hand,  to  desire 
him  to  read  it,  and  having  done  so,  to  ask  him  '^  whether 
he  adhered  to  the  statement,  that  nothing  had  been  said 
about  the  big  or  little  ham  in  Ford! a  hearing  before  Ford 
made  the  statement  about  them."  But  the  prisoner's 
Counsel  did  not  propose  to  put  the  deposition  in  evidence. 
The  deposition  was  signed  by  the  policeman,  and  con- 
tained a  statement,  that  when  the  policeman  met  Ford^ 
Haddock  said,  ^^  that  is  the  man  that  bought  the  big  and 
little  ham." 

Mr.  Greavea  consulted  Mr.  Justice  Patteson,  and  find- 
ing that  he  had  an  impression  that  the  course  proposed 
had  been  permitted  by  some  of  the  learned  Judges,  but 
that  his  opinion  was  opposed  to  it,  and  entertaining  him- 
self a  very  decided  opinion  against  such  a  course,  and 
having  on  a  previous  day  in  the  same  assizes  refused  to 
permit  it  to  be  adopted,  he  thought  it  better  to  refuse  to 
pertnit  it  in  the  present  instance ;  but  out  of  respect  for 
the  opinion  of  any  learned  Judge  who  might  have  per- 
mitted such  a  course,  and  in  order  that  a  point  so  likely 
to  recur  at  the  sessions  as  well  as  at  the  assizes  might  be 
finally  settled,  he  reserved  the  following  question  for  the 

*2471  *^P^^^^^  ^^  ^^  Court:  whether  the  prisoner's 
Counsel  was  entitled,  as  a  matter  of  right,  to  put 
the  deposition  into  the  witness's  hand,  to  desire  him  to 
read  it,  and  then  to  ask  him  whether  he  adhered  to  the 
statements  he  had  made. 
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fViiUam  Ford  was  convicted^  and  sentenced  to  twelve 
calendar  months'  imprisonment,  with  hard  labour. 

On  the  25th  of  AprUy  Powell^  who  appeared  for  the 
prisoner,  was  stopped  by  Lord  Campbell  C.  J.,  who  said 
that  the  question  was  res  judicata,  and  he  therefore  could 
not  allow  it  to  be  argued ;  that  Parke  B.  had  given  him 
a  MS.  note  of  a  decision  which  was  precisely  in  point. 

The  note  was  as  follows :  (a) — 

"  Some  cases  occurred  before  Coltman  J.  at  York,  and 
myself  at  Liverpool,  in  which  the  Counsel  for  the  prisoner, 
on  cross^xaminmg  a  witness  for  the  prosecution,  offered  to 
put  into  his  hand  his  deposition  before  the  magistrate, 
and  then  proposed  to  ask  him  whether,  having  looked  at 
the  paper,  the  witness  still  persevered  in  the  statement 
already  made  in  his  evidence  in  Court.  We  had  some 
doubt  as  to  the  propriety  of  this  course ;  but  it  having 
been  permitted  by  some  Judges,  we  thought  it  right  to 
allow  it.  As  it  is  very  desirable  that  uniformity  should 
prevail  in  the  practice  in  this  respect,  I  have  to  request 
the  opinion  of  the  Judges  whether  we  were  right.  Dated 
this  28th  April,  1843.    J.  Parke. 

"  Answer, 

"The  Judges  are  of  opinion  that  the  course   p^j-oio 
pursued  *in  this  case  is  inexpedient,  and  ought   "- 
not  to  be  allowed  for  the  future.     29th  Ajml,  1843. 
"  Denman.  Patteson.  Eolfe. 

TiNDAL.  Williams.  Cresswell." 

Parke.  Coltman. 

Alderson.         Erskine. 

Lord  Campbell  C.  J.  added,  that  the  proper  course  was 
to  read  the  deposition  at  the  time,  and  then  to  cross- 
examine  upon  it,  or  to  put  it  in  afterwards  as  the  evi- 
dence for  the  party  so  putting  it  in. 

(a)  Copied  Terbatim  from  Pabki  B.'b  copy  of  Buudl  on  Orimsif  Vol.  I. 
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Alderson  B. — The  contrary  course  might  open  a  door 
to  very  tricky  practice.  For  instance^  suppose  the  wit- 
ness to  have  made  precisely  the  same  statement  in  Court 
with  that  contained  in  his  deposition^  and  the  Counsel  to 
put  the  deposition  into  his  hand,  and  to  ask  him  whether 
he  still  persisted  in  the  statement  which  he  had  just  made 
in  Court;  and  the  witness  to  do  so;  in  that  case  the  jury 
would  naturally  conclude  that  the  statement  and  the  de- 
position materially  differed,  and,  unless  the  deposition 
was  read  in  Court,  they  would  remain  under  that  false 
impression,  and  give  their  verdict  under  a  complete  mis- 
conception of  the  facts. 

The  rest  of  the  Court  concurred. 


*2491      *REGINA  V.  SIMON  COHEN  AND  JOHN 
■■  COLLINS. 


Cbram, 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


A.J  bargaining  with  JB.  about  some  waistcoatSi  said,  "You  must  go  to  the  lowest 
price,  as  it  will  be  ready  money;"  B.  said,  "Then  you  shall  have  them  for 
twelre  shillings,"  to  which  A,  assented.  A.  then  said  he  should  put  the  waist* 
coats  into  his  gig,  which  was  then  standing  at  the  door.  B,  replied  "  Very 
well."  A.  drove  off  with  the  waistcoats  without  paying  for  them,  and  ab- 
sconded for  two  years. 

The  jury  returned  the  following  rerdict : — "  In  our  opinion  the  waistcoats  were 
parted  with  conditionally,  that  the  money  was  to  be  paid  at  the  time,  and  that 
A.  took  them  with  a  felonious  intent." 

ffeldj  a  larceny  in  A. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Dv/rham^  held  at  the  city  of  Durham,  (before 
BowUmd  Bwrdon^  Esquire^  Chairman),  on  the  30th  day 
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of  December^  A.  D.  1860,  the  prisoners  were  indicted  for 
having,  on  the  10th  day  of  October ^  A.  d.  1848,  stolen 
two  waistcoats,  the  property  of  Charles  Hall  Bowaer. 
The  prisoners  pleaded  not  guilty. 

On  the  trial  it  was  proved,  that  on  the  said  10th  day 
of  Octobery  A.  D.  1848,  the  prisoners,  Oohen  and  Goilina, 
called  at  the  shop  of  the  prosecutor,  Charlea  Hall  Bowser ^ 
who  was  a  tailor,  residing  at  Cheeterle-Breety  and  who 
agreed  to  make  each  of  the  prisoners  a  suit  of  clothes, 
which  had  to  be  sent  to  Newcastle. 

After  giving  the  order,  one  of  the  two  prisoners  took 
the  prosecutor  to  a  public-house,  where  he  gave  him 
some  liquor.  After  their  return  to  the  shop  the  prisoner 
Gchen  asked  the  price  of  two  waistcoats  which  were  in 
the  window.  The  prosecutor  said  they  were  fifteen 
shillings.  Cohen  said,  "  You  must  go  to  the  lowest  price, 
as  it  will  be  for  ready  *money;"  the  prosecutor  p^oK^ 
said,  "Then  you  shall  have  them  for  twelve  *- 
shillings,"  which  was  agreed  to  by  the  prisoner  ( Cohen) . 

The  prisoners  had  a  gig  standing  at  the  prosecutor's 
shop  door,  and  the  prisoner  Cohen  said  he  would  put  the 
waistcoats  into  the  gig,  in  which  Collins  was  sitting,  to 
which  the  prosecutor  replied,  "  Very  well."  The  evidence 
proved  that  Cohen  had  not  any  money,  but  that  Collins 
had,  and  when  Cohen  went  out  to  the  gig,  the  prosecutor 
said  he  thought  he  went  out  to  get  the  money  from  Col- 
lins. Cohen  had,  previous  to  this,  asked  the  prosecutor 
to  lend  him  thirty  shillings. 

Immediately  after  the  waistcoats  had  been  placed  in 
the  gig,  Cohen  got  in,  and  they  drove  off  full  gallop. 
Upon  inquiry  next  day,  it  was  found  that  the  prisoners 
had  given  a  fictitious  address.  From  that  time,  up  to 
December y  A.  D.  1850,  the  prosecutor  had  been  unable  to 
apprehend  the  prisoners. 

It  was  contended,  on  behalf  of  the  defence,  that  there 
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was  no  case  to  go  to  the  jury,  inasmuch  as  it  had  been 
proved  by  the  prosecutor  that  a  complete  sale  of  the 
goods  had  taken  place,  and  that  he  had  Toluntarily  de- 
livered them  to  Oohen. 

This  was  overruled  by  the  Chairman,  and  the  jury 
found  Coh&n  guilty  of  stealing  the  waistcoats,  and  Gollwis 
not  guilty. 

Oohen  was  discharged  on  bail  to  appear  when  called 
upon  to  receive  the  judgment  of  the  Court. 

The  jury,  in  answer  to  the  Chairman,  said,  in  their 
opinion  the  waistcoats  were  parted  with  conditionally, 
that  the  money  was  to  be  paid  at  the  time,  and  that 
Cohen  took  them  with  a  felonious  intent. 

The  question  for  the  opmion  of  this  Court  was, — 
Whether  the  conviction  of  CbAen  for  larceny  was  proper  ? 
j^  *0n  the  26th  of  April,  Huddlestonj  for  the  pri- 

-1  soner,  said  that  the  only  question  was,  whether 
the  term  "  conditionally"  in  the  verdict  meant  that  the 
prosecutor  parted  with  his  property  in  the  waistcoats  on 
the  condition  of  being  paid  for  them  by  the  prisoner  some 
time  or  other, — as  if  so,  it  would  be  no  larceny  in  GoJien, 
but  a  purchase  on  credit. 

Alderson  B. — It  means  that  the  waistcoats  were  to 
belong  to  the  prisoner  when  the  prisoner  complied  with 
the  condition  of  paying  twelve  shillings,  and  not  before. 

Lord  Campbell  C.  J. — The  goods  were  clearly  taken 
animo  furcmdi.  GoUins  was  in  great  luck  to  get  off. 
This  is  an  express  finding  of  the  jury,  that  the  prosecutor 
only  parted  with  the  possession  of  the  goods. 

The  rest  of  the  Court  concurred. 

[Obtaining  goods  by  a  frandolent  pnrchase,  the  rendor  delivering  them  with  an 
intention  to  part  with  the  property  in  the  goods,  in  no  case  constitates  a  larceny. 
Mowrey  y.  WaUh^  8  Gowen,  238 ;  Ron  ▼.  The  People^  1  Hill,  94.  It  is  not  con- 
stmctive  larceny  to  induce  one  by  fraudnlent  means  to  part  with  the  property  in 
goods ;  this  description  of  offence  is  confined  to  the  possession  of  goods.  Lewer 
T.  The  Commonwealth^  16  Sergeant  &  Bawle,  93.    Fraudulent  pretences  and  arti- 
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fices  in  obtaining  another's  propertj  animo  fltrandi  will  amount  to  larceny,  pro- 
Tided  it  does  not  appear  that  a  temporary  trust  or  possession  was  extended  to 
the  party.  WUson  r.  The  StaUf  1  Porter,  llB-j  The  StaU  y.  Gorman^  2  Nott  k 
McCord,  90.] 


REGINA  V.  CLEMENTS  AND  ANOTHER. 


Coram. 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talpourd  J. 


Under  stat.  11  &  12  VieL  c.  42,  s.  17,  the  deposition  of  a  witness,  who  is  so  ill 
as  not  to  be  able  to  travel,  may  be  read  in  evidence  before  the  grand  juiy,  as 
well  as  before  the  petty  jury. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Kent,  on  the  31st  of  December^  A.  p.  1851,  a 
bill  of  indictment  was  preferred  against  John  Clements 
and  John  Smith  for  larceny. 

Upon  the  bUl  bemg  sent  before  the  grand  jury,  and 
the  prosecutrix  not  appearing,  they  sent  for  the  attorney 
for  the  prosecution,  and  intimated  to  him  that  p^<^^^ 
*they  could  not  proceed  with  the  bill,  without  ^ 
having  the  deposition  of  the  prosecutrix.  Whereupon 
the  Counsel  for  the  prosecution  applied  to  the  Court  that 
those  depositions  might  be  sent  up  to  the  grand  jury, 
stating  to  the  Court  that  the  prosecutrix  was  an  aged 
woman,  and  too  ill,  from  infirmity  to  travel  to  the  ses- 
sions ;  that  the  deposition  had  been  taken  by  the  magis- 
trate, at  the  dwelling-house  of  the  prosecutrix,  in  the 
presence  of  the  prisoners,  who  had  had  an  opportunity 
of  cross-examining  the  prosecutrix ;  and  that  the  deposi- 
tions were  signed  by  the  prosecutrix  and  the  magistrate ; 


254  2  DENISON'S  CROWN  CASKS. 

and  that  the  witnesses  to  prove  these  fa<5ts  and  the  ill- 
ness of  the  prosecutrix  were  in  attendance;  and  that 
their  names  were  on  the  back  of  the  bill  of  indictment ; 
which  faxjts  were  afterwards  proved  on  the  trial,  and  the 
depositions  of  the  prosecutrix  read  in  evidence,  in  pursu- 
ance of  the  stat.  11  &  12  Vict  c.  42,  s.  17. 

Counsel  for  the  prisoner  objected  to  the  depositions 
being  sent  before  the  grand  jury  on  the  ground  that  in 
the  absence  of  the  prosecutrix,  her  depositions  were  not 
admissible  as  evidence  before  the  grand  jury,  either  at 
common  law  or  by  the  statute  11  &  12  Vict.  c.  42,  s.  17, 
which  makes  it  lawful  to  read  such  depositions  in  evi- 
dence "t^po/i  the  trial"  and  it  was  contended,  that  the 
word  trial,  meant  trial  before  the  petty  jury,  and  not 
the  prelhninary  proceedings  before  the  grand  jury.  The 
Court  overruled  the  objection,  and  ordered  the  deposi- 
tions to  be  sent  to  the  grand  jury,  who,  thereupon,  re- 
turned a  true  bill,  to  which  the  prisoners  pleaded  "not 
guilty,"  and  upon  which  they  were  tried,  convicted,  and 
sentenced  to  nine  calendar  months'  imprisonment,  in  the 
House  of  Gorrectiony  with  hard  labour. 

On  the  application  of  the  prisoner's  Counsel,  the  Court 
of  Quarter  Sessions  reserved  the  following  %ue^ 
-I  tion  for  the  opinion  of  this  Court.  Whether, 
under  the  circumstances  above  stated,  it  was  competent 
to  the  Court  of  Quarter  Sessions  to  send  the  deposition 
of  the  prosecutrix  before  the  grand  jury,  to  be  read  by 
them  as  evidence  in  her  absence  ? 

On  the  3rd  of  May,  Lord  Campbell  C.  J.  gave  the  fol- 
lowing judgment.  We  feel  some  doubt  whether  the 
statute  11  &  12  Vict.  c.  78,  authorizes  us  in  entertaining 
the  question  here  submitted  to  us;  and  we  also  doubt 
whether,  even  if  the  evidence  were  not  rightly  submitted 
to  the  grand  jury,  it  would  invalidate  the  conviction. 
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We  are,  however,  of  opinion,  that  it  may  be  made  use 
of  both  before  the  grand  jury  and  the  petty  jury,  because 
the  Stat.  11  &  12  Viet.  c.  42,  s,  17,  provides  that,  "If 
upon  the  trial  of  the  person  so  accused,  &c.  it  shall  be 
proved  by  the  oath  or  afl&rmation  of  any  credible  witness, 
that  any  person,  whose  deposition  shall  have  been  taken 
as  aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to  travel, 
and  if  also  it  be  proved  that  such  deposition  was  taken 
in  the  presence  of  the  person  so  accused,  and  that  he  or 
his  Counsel  or  attorney  had  a  full  opportunity  of  cross- 
examining  the  witness,  then,  if  such  deposition  purport 
to  be  signed  by  the  justice,  by  or  before  whom  the  same 
purports  to  have  been  taken,  it  shall  he  law/id  to  read 
mwfi  deposition  as  evidence  in  smJi  pivsecution,  without 
further  proof  thereof,  unless  it  shall  be  proved  that  such 
deposition  was  not  in  fact  signed  by  the  justice  purport- 
ing to  sign  the  same."  We  think  that  the  word  trialy  as 
here  used,  coupled  with  the  word  pro^cvMorij  was  in- 
tended to  authorize  the  course  that  has  been  here  adopted. 
Therefore,  in  any  view  of  the  case,  the  conviction  must 
be  affirmed. 
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Lord  Campbell  C.  J. 


Aldebson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


A  lunatic  nnder  confinement  in  a  lunatic  asylum,  is  admissible  as  a  witness,  if 
tbe  Judge  considers  him  competent  in  point  of  understanding,  and  to  be  aware 
of  the  nature  and  sanction  of  an  oath. 

The  lunatic  maj  bo  examined  and  cross-examined,  and  witnesses  called  on  either 
side  in  order  to  determine  the  question  of  competency;  but  when  admitted,  it 
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is  for  the  jury  to  detennine  whether  his  testimony  is  affected  by  his  insanitjr, 
and  what  degree  of  weight  is  to  be  attached  to  it. 

This  prisoner  was  tried  before  Coleridge  J.,  aasisted 
by  Cresswell  J.,  at  the  Febrvary  sittings  of  the  Central 
Criminal  Court,  1851,  for  the  manslaughter  of  Moses 
James  Barnes;  he  was  convicted,  but  a  question  was  re- 
served for  the  opinion  of  this  Court,  as  to  the  propriety 
of  having  admitted  a  witness  of  the  name  of  Rvchard 
Domlly  on  the  part  of  the  prosecution. 

The  deceased  and  the  witness  were  both  lunatic 
patients  in  a  Mr.  Armstrongs  Asylum,  at  Gamherwell^ 
at  the  time  of  the  supposed  injury,  and  they  were,  at 
that  time,  placed  in  a  ward  called  the  Infirmary.  It 
appeai*ed  that  a  single  sane  attendant  (the  prisoner)  had 
the  charge  of  this  ward,  m  which  as  many  as  nine  pa- 
tients slept,  and  that  he  was  assisted  by  three  of  the 
patients,  of  whom  the  witness  Domlly  was  one. 

It  was  opened  for  the  prosecution,  that  the  witness 
Domlly  was  to  be  called,  and,  therefore,  on  both  sides, 
some  evidence  was  gone  into  in  the  course  of  the  case ; 
and  before  he  was  called,  in  order  to  found  and  to  meet 
^  the  objection  to  his  competency,  Munoasterj  *who 

25^J  had  been  an  attendant  in  charge  of  the  infirmarv 
ward  before  the  prisoner,  stated  that  "Donelly  labours 
under  the  delusion  that  he  has  a  number  of  spirits  about 
him  which  are  continually  talking  to  him;  that  is  his 
only  delusion ;  he  has  never  been  free  from  it,  to  my 
knowledge,  since  I  have  known  him." 

Joseph  Stvart  Burton,  the  medical  superintendent, 
stated  the  same ;  but  added,  "  I  believe  him  to  be  quite 
capable  of  giving  an  ouooount  of  any  tra/nsaction  that  hap- 
pened before  his  eyes.  I  have  always  found  him  so ;  it  is 
solely  with  reference  to  iJie  delusion  abovi  spirits,  that  I  at- 
tribute to  him  being  a  lu/natic :  when  I  have  had  conversa- 
tion with  him  on  ordinary  subjects,  I  have  found  him  per- 
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Jectiy  raiioruily  htU/or  this  ddvsion  ;  I  have  seen  nothing 
in  his  conduct  or  demeanor  in  answering  questions^  other 
-wise  than  the  demeanor  of  a  sane  man." 

James  SSU,  a  doctor  in  medicine^  who  had  heen  former- 
ly a  medical  superintendent  at  the  same  Asylum,  stated  : 
"  The  memory  of  an  insane  man  is  not  necessarily  affec- 
ted ;  it  f5pequently  is,  but  firequently  is  not.  I  have  seen 
Dr.  Haslam's  work.  I  do  not  agree  in  all  cases  with  his 
remark  that '  memory  appears  to  be  perfectly  defective 
in  cases  of  insanity ;'— certainly  not ;  it  may  probably  be 
so  in  the  generality  of  cases.  Madness  is  commonly  ac- 
companied by  a  great  deal  of  excitability  of  the  brain,  but 
in  some  cases  it  is  not ;  it  is  very  often  accompanied  by 
physical  irritation  of  the  brain ;  it  is  one  of  the  most  com- 
mon causes  of  madness,  either  primarily  or  secondarily'. 
In  certain  cases  of  acute  madness,  the  ideas  in  the  mind 
of  a  madman  succeed  each  other  more  rapidly  than  in 
the  mind  of  a  sane  man,  and  in  a  more  confused  manner, 
that  is,  where  there  is  actual  irritation  of  the  brain  ;  it  is 
quUepomble  for  a  man  to  entertain  a  delusion  on  one  subject 
"^toUhout  its  affecting  his  mind  generally  on  other  p^„-,. 
subjects  ;  in  most  cases  where  a  delusion  prevails,  L  -'  ' 
and  the  man  is  mad,  the  rest  of  his  mind  is  affected  to 
some  extent.  I  agree  with  Dr.  PritcJiard  in  his  observa- 
tion, that '  In  monomania  the  mind  is  unsound,  but  un- 
sound in  one  point  only.'  There  is  no  doubt,  however, 
that  all  the  mental  faculties  are  more  or  less  affected  : 
but  the  affection  is  more  strongly  manifested  in  some 
than  in  others.  It  is  difficult  to  ascertain,  without  strict 
inquiry,  the  extent  of  a  madman's  delusions ;  they  have 
sometimes  the  power  of  concealing  their  delusions,  even 
from  their  medical  attendants,  especially  after  having 
been  frequently  conversed  with  about  the  delusions,  and 
knowing  that  they  are  the  cause  of  their  detention, — but 
it  is  unfrequent.     It  is  a  doubtful  point  whether  what 
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they  say  is  not  for  a  particular  purpose, — ^for  instance,  to 
obtain  liberty.     If  a  madman  has  an  object  to  answer,  lie 
is  sometimes  capable  of  concealing  his  delusions ;  I  have 
known  it,  but  not  as  a  general  rule  :  they  are  probably 
capable  of  a  good  deal  of  dissimulation,— many  are,   I 
know ;  but  many  do  not  exhibit  that  tendency.     It  is 
common  for  a  certain  class  of  madmen  to  exhibit  a  great 
deal  of  cunning.     Dondly  laboured  under  a  delusion  with, 
respect  to  spirits ;  he  is  in  the  strict  sense  of  the  word,  a 
lunatic,  inasmuch  as  he  labours  under  a  delusion ;  he  is 
not  excitable  by  any  means.     I  have  known  instances  of 
lunatics  concealing  their  delusions,  but  in  all  these  cases 
there  is  an  evident  and  apparent  motive.     I  have  known 
decided  lunatics,  not  monomaniacs,  in  what  are  called 
lucid  intervals,  capable  of  going  about  and  mana^g  their 
own  affairs ;  in  crdmary  oases  there  is  no  particular  differ- 
ence between  a  rnxmomaniaCy  apart  from  his  particular  de- 
luavoTiy  and  an  insane  person  m  a  lucid  interval;  during 
*9  p;7i    *^^  lucid  interval  of  the  insane  *person,  he  is  well ; 
^   but  a  monomaniac  is  a  monomaniac  all  the  time  ; 
in  the  instance  of  a  monomaniac,  you  produce  the  insani- 
ty the  moment  you  touch  the  particular  chord ;  it  is  pos- 
Bible  that  you  might  revive  insanity  in  a  madman  during 
a  lucid  interval  by  touching  on  the  same  subject,  if  it  is 
but  recent ;  I  always  found  Domlly  perfectly  rational  ex- 
cept on  the  subject  of  his  particular  delusion. 

Domlly  was  then  called,  and  before  being  sworn  was 
examined  by  the  prisoner's  Counsel.  He  said,  ^'  I  am 
fully  aware  that  I  have  a  spirit,  and  twenty  thousand  of 
them;  they  are  not  all  mine;  I  must  inquire— I  can 
where  I  am ;  I  know  which  are  mine.  Those  ascend 
frem  my  stomach  to  my  head,  and  also  those  in  my  ears ; 
I  don't  know  how  many  they  are.  The  flesh  creates 
spirits  by  the  palpitation  of  the  nerves  and  the  ^  rheuma- 
tics ;'  all  are  now  in  my  body  and  round  my  head  j  they 
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speak  to  me  incessantly, — ^particularly  at  night.  That 
spirits  are  immortal  I  am  taught  by  my  religion  from  my 
childhood,  no  matter  how  faitii  goes :  all  live  after  my 
death,  those  that  belong  to  me  and  those  which  do  not ; 
Satan  lives  after  my  death,  so  does  the  Living  God." 
After  more  of  this  kind,  he  added,  "  They  speak  to  me 
constantly ;  they  are  rww  speaking  to  me ;  they  are  not 
separate  from  me ;  they  are  round  me,  speaking  to  me 
now ;  but  I  can't  be  a  spirit,  for  I  am  flesh  and  blood ; 
they  can  go  in  and  out  through  walls  and  places  which  I 
cannot.  I  go  to  the  grave,  they  live  hereafter, — ^unless, 
indeed,  I've  a  gift  different  from  my  father  and  mother 
that  I  don't  know.  After  death  my  spirit  will  ascend  to 
Heaven  or  remain  in  Purgatory.  I  can  prove  Purgatory. 
I  am  a  Boman  Catholic ;  I  attended  Mxyrfidda,  Chehea 
Chapel,  and  many  other  chapels  round  London.  I  be- 
lieve Purgatory;  *I  was  taught  that  in  my  child-  r^^o^o 
hood  and  infancy ;  I  know  what  it  is  to  take  an 
oath ;  my  Catechism  taught  me  &om  my  infancy  when 
it  is  lawftil  to  swear ;  it  is  when  God's  honour,  our  own 
or  our  neighbour's  good  require  it.  When  man  swears, 
he  does  it  in  justifying  his  neighbour  on  a  Prayer  Book 
or  obligation.  My  ability  evades  while  I  am  speaking, 
for  the  spirit  ascends  to  my  head.  When  I  swear,  I  ap- 
peal to  the  Almighty ;  it  is  perjury  the  breaking  a  lawful 
oath  or  taking  an  unlawful  one ;  he  that  does  it  will  go 
to  hell  for  all  eternity." 

He  was  then  sworn,  and  gave  a  perfectly  connected 
and  rational  acoomit  of  a  transaction  which  he  reported 
himaelf  to  have  witnessed.  He  was  in  some  doubt  as  to 
the  day  of  the  week  on  which  it  took  place,  and  on  cross- 
examination  said,  ^^  These  creatures  insist  upon  it  it  was 
Tuesday  night,  and  I  think  it  was  Monday  j"  whereupon 
he  was  asked,  ^^  Is  what  you  have  told  us  what  the  spi- 
rits told  you,  or  whai  you  recollect  wWiovi  the  spint  f  and 
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he  said,  ''No;  Hie  epirits  assist  me  in  speaJdng  of  the  date  ; 
I  thmight  it  was  Monday,  and  they  told  me  it  was  Christ- 
mas Eve — Tuesday ;  but  I  was  an  eye  witness,  an  ocular 
witness  to  the  fall  to  the  ground." 

The  question  for  the  opinion  of  this  Court  was,  whether 
Richard  Donelly  was  a  competent  witness  ? 

This  case  was  argued  on  the  3d  May,  1851.  Chllier 
appeared  for  the  prisoner;  Sir  F.  IhesigeVy  Bodkin  and 
Glarhson  for  the  Crown. 

Collier.  1.  The  witness,  Donelly^  was  non  compos 
mentis  in  point  of  fact,  according  to  the  medical  and  legal 
authorities  on  that  subject.  2.  It  is  a  rule,  that  no  person 
who  is  non  compos  mentis  is  admissible  as  a  witness.  3. 
...orq-i  There  are  reasons  of  public  policy,  as  *well  as  of 
convenience,  against  qualifjring  this  rule.  4.  Even 
should  the  above  rule  be  qualified,  this  case  could  not  be 
l)rought  within  such  qualification. 

1.  Donelly  was  a  pauper  lunatic,  whose  lunacy  had 
been  certified  by  medical  men  and  adjudicated  by  magis- 
trates ;  and  if  sane,  he  would  have  been  discharged  bj- 
the  Commissioners.  (Stat.  8  &  9  Vict.  c.  100,  ss.  45,  76. 
77 ;  Ibid.  c.  126,  s.  51).  He  was  labouring  under  an  in- 
sane delusion,  from  which  he  was  never  free :  he  was,  in 
the  strict  sense  of  the  word,  a  lunatic.  {Dew  v.  Clark. 
Beck  Med.  Jurisprud.  430, 472,  6th  ed. ;  1  Addams's  Rep. 
279;  2  Id.  102;  3  Id.  79). 

He  was  a  lunatic  without  a  lucid  interval,  both  at  the 
time  when  the  event  happened  of  which  he  was  speak- 
ing, and  also  at  the  time  of  the  trial. 

2.  The  authorities  shew  that  a  non  compos  is  inad- 
missible. (Com.  Dig.  tit.  Testmoigne — Witness,  A  1). 
There  are  two  heads  of  incompetency,  to  which  all 
others  may  be  referred :  First.  Want  of  sufficient  under- 
standing to  tell  the  truth ;  Secondly.  Want  of  trustwor- 
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thiness  in  a  person  of  sufficient  understanding.  A  non 
oompoa  comes  under  the  first  head.  Infidels^  infamous 
persons,  parties  to  the  suit,  &c.,  under  the  second.  A 
child's  incompetency  is  not  put  so  much  on  his  want  of 
religious  knowledge,  a^  on  his  being  non  compos :  until 
his  reasoning  powers  and  his  religious  instincts  are  suffi- 
ciently developed,  he  is  non  cam.'poa  ;  but  when  they  are 
80  far  developed  as  to  enable  him  to  understand  the  na- 
ture of  an  oath,  he  is  no  longer  regarded  as  nofa  compos. 
But  knowledge  of  the  nature  of  an  oath  is  no  test  of  a 
lunatic's  competency;  he  may  understand  the  nature 
of  an  oath,  yet  labour  imder  the  most  extravagant  delu- 
sioDS.  No  such  classification  has  ever  been  attempted 
as  that  of  lunatics  who  understand  the  nature  of  an  oath, 
and  '''lunatics  who  do  not.  A  lunatic,  while  not  in  a  tmut^ 
lucid  interval,  is  always  supposed  to  be  n^m  oomr  ^ 
pos ;  he  has  a  fiiUy  developed  intellect,  though  distorted 
and  insane :  a  child,  on  the  other  hand,  has  a  sane  in- 
tellect, though  only  partially  developed.  Neither  Gomyn 
nor  Bailer  (see  N.  P.  283  (a),  293)  mention  any  qualifi- 
cation of  the  general  proposition  than  an  insane  person 
is  inadmissible,  except  in  lucidis  intet^allis^ — L  e.,  when 
he  is  not  insane  at  all ;  for  in  the  matter  of  evidence  no 
degrees  of  lunacy  are  recognised  by  the  law.  ( Go.  Lit. 
6  (a) ;  Id.  247  (a)  ). 

In  R.  V.  Eriswellj  3  T.  R.  712,  where  a  pauper,  who 
had  been  examined,  afterwards  became  insane,  Buller 
J.  said,  "  I  consider  the  pauper  as  dead,  he  being  in  such 
a  state  as  renders  it  impossible  to  examine  him."  There- 
fore,  where  it  is  stated  generally  that  a  man  is  insane,  it 
is  assumed  that  he  could  not  have  been  examined. 

Lord  Campbell  C.  J. — In  that  case  it  was  assumed, 
that  owing  to  the  extent  of  the  insanity  the  pauper  was 
not  in  an  examinable  state. 
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Gollier  referred  to  Ourrie  v.  Child,  3  Campb.  283 ; 
Be^indt  v.  Taylor,  9  Ves.  Jun.  381. 

Lord  Campbell  C.  J. — Th^  question  is  in  what  sense 
the  word  insane  is  there  used.  K  it  means  only  a  delu- 
sion, they  are  in  your  favour.  If  it  itieans  total  insanity, 
they  are  not  ? 

Alderson  B. — The  question  is,  was  he  Tvon  compos 
mentis  quoad  hoc,  or  non  compos  mentis  altogether  ? 

OoUier  referred  to  Alison's  Pr.  of  Law  in  Scotland ; 
Burnet  on  Cr.  Law  in  Scotland;  and  the  Civil  and  Canon 
Laws. 

Lord  Campbell  C.  J. — ^It  is  singular  that  the  Civil 
Law  which,  generally  speaking,  is  a  near  approach  to 
the  perfection  of  human  reason,  should  be  very  defective 
on  the  subject  of  evidence. 

*CoLERiDGB  J. — It  is  impossible  to  take  rules  of 
evidence  from  the  Canon  Law.  It  is  there  de- 
clared, "  A  judiciis  omnibus  tanquam  minus  apti  et  idonei 
ad  ferendum  testimonium,  repelluntur  furiosi,  ament^s, 
itemque  impxtberesy  servi,  perjuri,  infames,  excommunicaii . 
Quin  jure  decretalium  quilibet  reus  criminia  postulatus, 
etiamsi  nondum  confessus,  convictus,  damnatus  et  notatus 
infami&  sit,  testimonium  dicere  prohibetur,  exceptis  gra^ 
vioribus  criminibus,  qualia  sunt  simoniae  et  Ifiesae  majes- 
tatis  in  quibus  etiam  infames  testimonium  ferunt.  Nam 
testes  non  tantum  infamiS  sed  etiam  infamisB  suspicione 
vacare  oportet."  (Institut.  J.  Defcoii,  tit.  de  Probationi- 
bus,  XIII.) 

"  In  certis  causis  testimonium  ferre  nequeunt  foeminsB 
in  causis  criminalibus,  nisi  plan^  alius  desit  veritatis 
ostendendae  locus,  ac  nisi  agatur  de  gravioribus  crimini- 
bus simonisB  et  laasa^  majestatis,  in  quibus  etiam  minus 
idonei  testes  recipiuntur."  (Ibid.  T.  XIV.)  .  .  "  Simi- 
liter neque  amici  testimonium  dicunt  in  causis  amicorum." 
(Ibid.  T.  XV.) 
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3.  If  it  be  said  that  this  rule  is  too  general,  and  that 
as  the  law  recognises  degrees  of  lunacy  with  reference  to 
other  subjects,  it  should  also  recognise  degrees  in  the 
matter  of  testimony ;  this  broad  distinction  seems  to  exist 
in  the  very  nature  of  things ;  viz.,  that  it  is  compara- 
tively easy  to  test  madness  with  reference  to  a  past  act, 
but  not  so  with  reference  to  a  future  act.  How  can  a 
Judge  say  whether  a  witness's  whole  evidence  may  not  be 
based  on  delusion,  or  that  the  delusion  will  not  come  on 
while  he  is  giving  his  evidence  ?  Is  every  insane  witness 
to  be  admissible,  and  his  credit  left  to  the  jury  ?  That 
is  contrary  to  all  the  authorities.  If  not,  what  classes 
of  insane  persons  are  to  be  admitted  ?  Monomanics  only  ? 
What  is  monomania?  Its  existence  is  denied  by  some 
medical  writers.  It  seems,  therefore,  that  as  *sQon  p^f^^o 
as  the  unsoundness  of  mind  is  manifested,  the  ^ 
inquiry  should  stop,  otherwise  the  Judge  would  have  to 
perform  the  almost  impossible  task  of  determining  the 
precise  nature  and  extent  of  the  insanity,  and  whetilier 
it  will  affect  the  evidence  of  the  witness  at  any  period  of 
the  trial,  and  under  any  circumstances  that  may  take 
place  during  its  progress. 

Lord  Campbell  C.  J. — You  admit  that  it  is  for  the 
Judge  to  decide.  You  must,  therefore,  go  the  length  of 
saying,  that  the  Judge  is  bound  to  disallow  the  testimony 
of  any  person  who  is  under  any  insane  delusion.  In  a 
case  tried  before  Pabke  B.,  it  was  held  that  it  was  for 
the  Judge  to  decide  the  question  of  competency,  and  for 
the  jury  to  decide  the  question  of  credibility. 

OcllieTy  4.  Even  though  the  rule  should  be  thought 
subject  to  qualification,  this  case  would  not  fall  within 
the  qualification.  On  his  cross-examination,  the  witness 
said  that  spirits  were  then  talking  to  him  on  the  very 
subject  on  which  he  was  called  to  give  evidence. 

Lord  Campbell  C.  J. — What  you  got  out  on  cross- 
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examination  was  for  the  jury,  not  for  the  Judge.  You 
cannot  avail  yourself  of  anything  that  took  place  after 
the  insane  person  was  sworn. 

Sir  F,  Tliedger  was  not  called  upon. 

Lord  Campbell  C.  J. — The  question  is  important^  and 
has  not  yet  been  solemnly  decided  after  argument.  But 
I  have  no  doubt  that  the  rule  was  properly  laid  down  by 
Parke  B.  in  the  case  which  was  tried  before  him,  and 
that  it  is  for  the  Judge  to  say  whether  the  insane  person 
has  the  sense  of  religion  in  his  mind/and  whether  he 
understands  the  nature  and  sanction  of  an  oath;  and 
then  the  jury  are  to  decide  on  the  credibility  and  weight 
of  his  evidence.  As  to  the  authorities  that  have  been 
*9f  ^1  cited,  *the  question  is,  in  what  sense  the  term 
"^  "  nmi  compos''  was  there  used.  A  man  may,  in 
one  sense,  be  rum  compos,  and  yet  be  aware  of  the  nature 
and  sanction  of  an  oath.  In  the  particular  case  before 
the  Court,  I  think  that  the  Judge  was  right  in  admitting 
the  witness ;  I  should  certainly  have  done  so  myself. 
( )ne  witness  {Burton)  says,  "  I  believe  him  to  be  quite 
(uipable  of  giving  an  account  of  any  transaction  that 
liappened  before  his  eyes ;  I  have  always  found  him  so : 
I  have  found  him  perfectly  rational  but  for  this  delusion." 

Another  witness  {Hill)  says,  **  It  is  quite  possible  for 
a  man  to  entertain  a  delusion  on  one  subject  without  its 
affecting  his  mind  generally  on  other  subjects."  .  .  . 
*'  I  always  found  Domlly  perfectly  rational,  except  on 
the  subject  of  his  particular  delusion."  It  has  been  ar- 
gued that  any  particular  delusion,  commonly  called  mo- 
nomania, makes  a  man  inadmissible.  This  would  be  ex- 
ti'omely  inconvenient  in  many  cases  in  the  proof  either 
of  guilt  or  innocence  :  it  might  also  cause  serious  difficul- 
ties  in  the  management  of  lunatic  asylums.  I  am,  there- 
tore,  of  opinion  that  the  Judge  must,  in  all  such  cases, 
determine  the  competency^  and  the  jury  the  credibility. 
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Before  he  is  sworn,  the  insane  person  may  be  cross^x- 
amined,  and  witnesses  called  to  prove  circumstances 
which  might  shew  him  inadmissible ;  but,  in  the  absence 
of  such  proof,  he  is  primd  facie  admissible,  and  the  jury 
must  attach  what  weight  they  think  fit  to  his  testimony. 

Alderson  B. — I  quite  agree.  In  this  case  the  lunatic 
seems  to  have  been  perfectly  acquainted  with  the  nature 
and  sanction  of  an  oath. 

CoLEKiDGE  J. — Mr.  Collier  has  referred  to  several  dkta 
in  which  the  rule  is  stated  without  any  qualification ;  but 
in  those  oases  no  qualification  was  needed,  fin  no^e^A 
old  times,  too,  the  rules  of  evidence  were  much 
narrower  than  at  present,  and  more  in  accordance  with 
those  of  the  Civil  and  Canon  Laws.  .  In  this  case  the 
evidence  shewed  that  the  insane  person  had  only  a  single 
delusion ;  as  to  memory  he  was  like  other  people ;  and 
with  regard  to  the  obligation  of  an  oath  he  was  unusually 
well  instructed.  Primd  fade^  therefore,  he  was  quite  fit 
to  be  sworn.  If,  however,  in  the  course  of  the  trial,  he 
shewed  his  evidence  to  be  tainted  with  insanity,  then  the 
jury  should  have  attached  no  weight  to  it. 

PlA-Tt  B.  concurred. 

Talfourd  J. — It  would  be  very  disastrous  if,  mere  de- 
lusions were  held  to  exclude  a  witness.  Some  of  the 
greatest  and  wisest  of  mankind  have  had  particular  de- 
lusions. 

Lord  Campbell  C.  J. — The  rule  which  has  been  con- 
tended for  would  have  excluded  the  testimony  of  Socrates^ 
for  he  had  one  spirit  always  prompting  him. 

[It  is  no  objection  to  the  competency  or  credibility  of  a  witness  that  he  is  sub- 
ject to  fits  of  derangement,  if  he  is  sane  at  the  time  of  giving  his  testimony. 
Ewint  T.  ffeUiehj  7  Wheaton,  463. 

Idiots,  lonatics,  and  madmen  are  not  competent  witnesses.  Livingston  ▼. 
Ilierstedf  10  Johns.  362 ;  Arnutrong  v.  Timmons^  3  Harrington,  342. 

To  exclude  a  witness  from  testifying,  as  being  non  compoa^  or  an  idiot,  the  fact 
mast  be  proved  by  other  testimony,  and  not  by  a  preliminary  examination  of  the 
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witness;  and  even  if  the  court  have  any  discretion,  by  wlitcb  they  may  permil 
such  preliminary  examination,  still  it  is  not  error  for  them  to  re^se  to  allow  it. 
Robinson  v.  Dana,  16  Vermont,  4Y4.] 
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Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


CiOLERIBGE  J. 

Talfourd,  J. 


On  the  trial  of  an  indictment,  containing  counts  for  stealing,  and  for  receiving 
the  property  of  A.  knowing  it  to  be  stolen,  evidence  of  the  possession,  by  the 
prisoner,  of  other  property  stolen  from  other  persons  at  other  times  is  not  ad- 
missible to  prove  either  the  stealing  or  the  receiving. 

The  defendant  was  indicted  for  felony,  at  the  Leeds 
Borough  Sessions,  holden  before  the  Recorder  of  that 
^  borough,  *on  the  3d  of  Aprils  A.  n.  1851.     The 

■'  indictment  contained  three  counts.  The  first 
count  charged  the  defendant  with  breaking  a  warehouse, 
and  stealing  therein,  on  the  3d  of  Mardiy  A.  d.  1851,  fifty 
yards  of  woollen  cloth,  value  lOZ.,  the  property  of  Iscuw 
Boooock  in  the  said  warehouse;  the  second  count  charged 
a  simple  larceny  of  the  sanae  property,  on  the  same  day 
and  year;  the  third  count  charged  that  the  defendant, 
on  the  same  day  and  year,  feloniously  received  the  same 
property,  knowing  it  to  have  been  stolen. 

To  all  these  counts,  the  defendant  pleaded  not  guilty, 
and  issue  was  joined  on  the  part  of  the  Crown. 

At  the  trial,  it  was  proved  that  the  cloth  mentioned 
in  the  indictment,  had  been  stolen  in  the  night,  between 
the  2nd  and  3rd  of  March,  A.  d.  1851,  from  a  mill,  and 
was  the  property  of  the  party  named  on  that  behalf  in 
the  indictment.  It  was  further  proved,  that  the  defend- 
ant was  foimd  in  possession  of  it  on  the  10th  of  March, 
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A.  D.  1851,  under  circumstances  which,  it  was  suggested. 
shewed  an  attempt  to  conceal  the  possession.  It  was 
further  proved,  that  the  defendant,  upon  the  cloth  being 
discovered  in  his  possession,  declared  that  he  had  obtained 
the  cloth  from  a  woman,  who  was  called  as  a  witness  at 
the  trial,  on  the  part  of  the  prosecution  and  who  swore 
that  it  had  not  been  obtained  from  her. 

The  Counsel  for  the  prosecution  proposed  further  to 
prove,  that  the  defendant's  house  had.  been  searched 
within  an  hour  after  the  property  named  in  the  indict- 
ment was  found  in  his  possession,  and  that  upon  this 
search,  two  other  pieces  of  cloth  were  found  in  the 
house;  and  also  that  on  the  13th  of  December ,  A.  D.  1850. 
the  defendant  had  been  in  possession  of  two  more  pieces 
of  cloth,  and  that  these  four  pieces  of  cloth  *had  p^^^/^ 
been  stolen  in  the  night  between  the  4  th  and  5th  ^ 
of  December^  A.  D.  1850,  from  another  mill,  and  were 
the  property  of  different  owners,  no  one  of  whom  was 
connected  with  the  owner  of  the  cloth  mentioned  in  the 
mdictment. 

The  Counsel  for  the  defendant  objected  to  the  recep- 
tion of  this  evidence ; 

First,  on  the  ground  that  it  was  not  receivable  in  sup- 
port of  either  of  the  first  two  counts,  and  could,  there- 
fore, not  be  given,  unless  those  counts  were  abandoned. 

Secondly,  on  the  ground  that  considering  the  evidence, 
with  reference  only  to  the  third  count,  it  was  not  receiv- 
able, inasmuch  as  it  did  not  appear,  and  was  not  sug- 
gested that  any  of  the  four  pieces  of  cloth  were  delivered 
to  the  defendant,  or  stolen  by  the  person  who  delivered 
to  the  defendant,  or  stole  the  cloth  mentioned  in  the  in- 
dictment ;  and  that  it  did  appear  that  two  of  the  four 
pieces  had  not  been  received  by  the  defendant  at  the 
same  time,  or  stolen  at  the  same  time,  or  from  the  same 
person  as  the  cloth  mentioned  in  the  indictment;  and 
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that  it  did ;  not  :appeiEur  when  the  other  two  pieces  were 
received  .  by  the  defendant ;  but ,  did  appear  that  they 
were  not  stolen  at  the  same  time/ or  from  the  same  per* 
son  with  the  cloth  mentioned  in; the  indictment. 

The  Recorder  received  the  disputed  evidence  without 
requiring  an  abandonment  of  either  of  the  first  two 
counts,  and  in  summing  up,  told  the  jury  not  to  apply 
it  to  either  of  the  first  two  counts;: but  he  told  them 
that  it  was  evidence  of  guilty  knowledge  under  the  third 
count,  without  desiring  them  not  to  take  it  into  considera- 
tion, unless  they  believed  that  the  four  ends  of  cloth,  or 
some  or  one  of  them,  were  x  or  was  delivered,  to  the  de- 
fendant, or  stolen  by  the  person  who  delivered  to  the 
*0A7i  d^f^'^dant  the  cloth  mentioned  *in  the  indictment, 
"*  J  or  that  any  of  the  four  pieces  of  cloth  was  deliv- 
ered to  the  defendant .  at  the  same  time,  or  stolen  from 
the  same  person,  with  the  cloth  mentioned  in  the  indict- 
ment. 

The  jury  found  the  defendant  not  guilty  on  the  first 
count;  not  guilty  on  the  second  count;  guilty  on  the 
third  count. . 

The  defendant  was  sentenced  to  be  transported  for 
seven  years,  but  execution  of  the  judgment  was  respited, 
and  the  defendant  committed  to  prison  until  the  ques- 
tions hereafter  mentioned  should  have  been  considered 
and  decided. 

The  questions  for  the  opinion  of  this  Court  are,  whether, 
under  the  circumstances  above  mentioned, — 

First,  the  disputed  evidence  was  receivable ; 

Secondly,  whether  the  direction  to  the  jury  was  cor- 
rect. 

On  the  3d  May^  this  case  was  argued  by  Pickering  for 
the  Crown. 

The  evidence  was  admissible.     The  present  case,  no 
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doubt,  differs  in  some  respects  from  the  former  cases, 
where  evidence  of  the  receiving  or  of  the  possession  of 
other  stolen  articles  has  been  admitted  on  an  indictment 
for  receiving  stolen  goods,  in  order  to  prove  the  guilty 
knowledge.  In  jB.  v.  Dunn,  1  Moo.  C.  C.  150  the  other 
articles  were  shewn  to  have  been  stolen  from  the  same 
person,  and  to  have  been  received  by  the  prisoner,  though 
at  different  times,  yet  from  the  same  person.  In  R.  v. 
Davie,  6  C.  &  P.  177,  evidence  was  given  of  the  possession 
by  the  prisoner  of  other  articles,  but  they  had  all  been 
stolen  from  the  same  person. 

Aldersox  B. — In  R.  v.  Sirrdl,  tried  before  my  Brother 
Talfourd  and  myself  at  Liverpool  the  last  Winter  Assizes, 
there  was  evidence  of  other  stolen  *articles  being  ^^.^^^ 
ibund  in  tlie  house,  and  that  circumstance  was  ^ 
offered  in  evidence  on  the  part  of  the  prosecution,  but  we 
rejected  it. 

Pickering.  In  i?.  v.  Mansfield,  C.  &  M.  140,  the  pos- 
session by  the  prisoner  of  other  articles,  found  under  cir- 
cumstances which  raised  a  presumption  that  they  were 
stolen,  was  allowed  to  be  proved,  though  it  was  not  shewn 
from  whom  they  were  stolen. 

Coleridge  J. — You  cannot  shut  out  evidence  of  any 
other  property  having  been  found  in  the  possession  of 
the  prisoner  at  the  time  of  a  search  being  made. 

Picheiiny.  The  property  here,  to  which  the  evidence 
objected  to  related,  was  shewn  to  have  been  in  the  pos- 
session of  the  prisoner ;  but  the  question  is,  whether  you 
may  not  go  further,  and  prove  that  such  property  was 
stolen. 

Alderson  B. — May  you  not  as  well  contend  that  on 
an  indictment  for  burglary,  which  necessarily  avers  an 
intent  to  steal,  (or  to  do  some  felonious  act),  you  may 
shew  that  the  prisoner  committed  another  burglary,  in 
order  to  shew  his  intention  to  steal,  &c.  ? 
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Pickering.  The  two  cases  are  quite  distinct :  there  it 
is  a  question  of  wierUvoHj  and  you  infer  the  intention  firom 
the  act  itself;  that  is  to  say^  from  the  breaking  and  enter- 
ing the  house  at  night  you  infer  the  intention  to  steal : 
here  it  is  a  question  of  knowledge^  which  you  cannot  infer 
from  the  act  of  receiving  alone^  but  must  gather  it  from 
other  and  independent  circumstances.  It  must  be  con- 
ceded that  the  moral  weight  of  such  evidence  is  irre- 
^tible.  Suppose  a  thousand  articles,  all  stolen  at  differ- 
ent times,  either  from  the  same  or  different  persons,  and 
all  of  them  to  be  found  in  the  possession  of  the  prisoner, 
could  any  one  doubt  that  he  received  them  with  a  guilty 
knowledge  ? 

*9ft  01  *I^^  Campbell  C.  J. — The  moral  weight  of  such 
-■  evidence,  in  any  individual  case,  would  no  doubt 
be  very  great ;  but  the  law  is  a  system  of  general  rules ; 
and  it  does  not  admit  such  evidence,  because  of  the  in- 
convenience which  would  result  from  it 

Hckering.  But  in  several  analogous  cases  the  law 
does  admit  such  evidence,  notwithstanding  the  inconve- 
nience ;  and  there  the  inconvenience,  which  is  confessedly 
the  only  ground  of  exclusion,  is  tolerated  in  order  that 
justice  may  not  be  defeated.  The  inconvenience  is  put 
upon  two  grounds;  First,  that  of  the  prisoner  being 
taken  by  surprise ;  Secondly,  of  many  different  issues 
being  raised. 

Lord  Campbell  C.  J. — Yes.     That  is  so. 

Fkhering.  As  to  the  ground  of  surprise,  that  arises, 
if  at  all,  from  the  doctrine  of  election,  which  has  prevail- 
ed of  late  years :  formerly,  and  it  may  still  be  done  legally, 
the  indictment  might  contain  many  distinct  felonies,  of 
which,  if  charged  in  the  indictment,  the  prisoner  would 
thus  have  full  notice.  But  if  that  course  were  adopted 
now,  the  Court  would  probably  quash  the  indictment ;  at 
all  events,  since  the  prosecutor  is  always  called  upon  to 
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make  his  election,  such  a  course  is  never  adopted.  This 
point  was  fully  discussed  in  WhUet/soase,  2  Leach,  983  ; 
S.  C.  1  New  R.  92 ;  1  Greaves's  Russell,  80.  That  was 
an  indictment  for  uttering  a  forged  Bank  note  in  March^ 
1804,  and  to  prove  the  guilty  knowledge,  former  utter- 
mgs,  on  13th  Fdnniaryy  25th  February,  28th  Fdrruciry, 
1804,  were  offered  in  evidence.  All  the  argument,  from 
the  inconvenience  of  admitting  such  evidence,  were  urged ; 
but  Lord  Ellenbobough  C.  J.  said,  ^^  The  observations 
respecting  prisoners  bemg  taken  by  surprise,  and  coming 
unprepared  to  answer  or  defend  themselves  against  ex- 
trinsic fi9tcts  is  not  correct.  The  indictment  alleges  that 
the  ^prisoner  uttered  this  note  knowing  it  to  be  r-^^y^r. 
forged,  and  they  must  know  that,  without  the  re-  ^ 
ception  of  other  evidence  than  that  which  the  mere  cir- 
cumstances of  the  transaction  itself  would  furnish,  it 
would  be  impossible  to  ascertain  whether  they  uttered  it 
with  a  guiUy  knowledge  of  its  having  been  forged,  or  whe- 
ther it  was  uttered  under  circumstances  which  shewed 
their  minds  to  be  free  from  that  guilt. 

AiJ)£BS0N  B. — ^But  here  one  robbery  was  in  Mirch,  and 
the  other  in  December  previous.  Can  you  mention  any 
case  where  evidence  has  been  admitted  of  a  transaction 
which  took  place  three  months  before  the  time  to  which 
the  indictment  relates  ? 

Pickering.  Yes.  In  BdlTs  caae^  R.  &  R.  132,  the  for- 
mer uttering,  of  which  evidence  was  given  to  shew  a 
guilty  knowledge,  took  place  about  three  months  before 
the  offence  charged  in  the  indictment.  But  the  interval 
of  time  which  may  have  elapsed  between  the  previous 
offence,  which  is  offered  in  evidence,  and  the  one  charged 
cannot  affect  the  question.  It  can  only  affect  the  weight 
of  the  evidence, — ^not  its  admissibility.  In  Whiley's  ccwe, 
2  Leach,  983,  Lord  Ellenbobough  C.  J.  says,  "  True  it  is 
that  the  more  detached  the  previous  utterings  are  in  point 
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of  time  the  less  relation  they  will  bear  to  the  particular 
uttering  stated  in  the  indictment ;  and  when  they  are  so 
distant,  the  only  question  that  can  be  made  is,  whether 
they  are  sufficient  to  warrant  the  jury  in  making  any  in- 
ference from  them  as  to  the  guilty  knowledge  of  the  priso- 
ner, but  it  would  not  render  tho  evidence  inadmissible. 
Circumstances  of  this  kind  may  produce  such  strong  evi- 
dence as  to  leave  no  doubt  as  to  the  prisoner's  knowledge 
that  the  notes  were  forged."  The  admissibility  of  such 
evidence  too  is  not  confined  to  previous  utterings  of  the 
coin  of  the  realm,  or  of  Bank  of  England  notes,  or 
*notes  belonging  to  the  same  Bank.  Evidence 
J  has  been  admitted  of  a  previous  uttering  of  a  note 
of  one  privdte  bank  in  order  to  shew  a  guilty  knowledge 
at  the  time  of  uttering  a  note  of  mwther  private  bank. 
(22.  V.  KirTcwood^  Lewis,  C.  C.  103.)  So  in  BalVs  case^  1 
Moo.  C.  C.  470,  in  order  to  shew  that  the  prisoner  uttered 
a  Ihlish  note  with  a  guilty  knowledge,  evidence  was  given, 
— ^not  that  he  had  previously  uttered  another  Ihlish  note, 
or  any  other  Ihlish  note  at  all,  but  that  he  had  previously 
agreed  to  make  and  deliver  to  a  person  some  forged  Austrion 
notes,  which  were  never  in  fact  made. 

Alderson  B. — May  you  not  say,  that  at  any  rate  one 
act  of  uttering  is  similar  to  another  act  of  uttering  ? 

Pickering.  Not  in  any  other  sense  than  you  can  say, 
that  one  act  of  receiving  stolen  cloth  is  similar  to  an- 
other act  of  receiving  stolen  cloth :  but  BalVs  case  shewj^. 
that  the  rule  respecting  the  admission  of  such  evidence 
is  not  so  confined ;  so  also  in  R.  v.  Hough,  R.  &.  R.  120, 
the  possession  of  other  bills  of  exchange,  forged  in  names 
different  from  the  one  in  the  bill,  which  was  the  subject 
of  the  indictment,  was  admitted  to  prove  the  guifh/ 
knowledge.  If  in  such  cases  justice  is  not  permitted  to 
be  defeated  by  the  argument  drawn  from  the  inconve- 
nience of  raising  different  issues,  why  should  it  in  the 
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present  case  ?  In  order  to  prove  moUvej  you  are  allowed 
in  other  cases  to  give  evidence  of  other  felonies  than  the 
one  charged,  as  in  murder.  B.  v.  dewea^  4  C.  &  P.  221 ; 
B.  V.  Voices,  R.  &  R.  631. 

Lord  Campbell  G.  J. — ^But  there  the  other  felony  was 
shewn  to  have  some  connection  with  the  felony  charged. 

Pickering.  In  a  case  of  receiving,  to  what  extent  is 
it  necessary  to  shew  a  connection  between  the  facts  of- 
fered *to  prove  the  guilty  knowledge  and  the  of-  ^4:079 
fence  charged  ?  Is  the  rule  to  be  confined  to  cases 
which  are  in  all  particulars  identical  with  Ihmris  case; 
or  is  the  evidence  admissible,  if  the  goods  have  been  re- 
ceived from  the  same  person,  though  stolen  from  a  differ- 
ent person,  or  at  a  different  time  ?  or  will  it  be  admissible 
if  the  other  articles  were  only  stolen  from  the  same  per- 
son, though  received  from  a  different  one,  or  at  a  different 
time  ?  In  civil  cases  this  evidence  has  been  admitted  to 
shew  knowledge  of  a  forgery.  ( Oibeon  v.  Homier,  2  H. 
Bl.  288.)  There  in  order  to  prove,  among  othet  things, 
that  the  defendant  knew  that  the  bill,  on  which  the 
action  was  brought,  contained,  at  the  time  of  his  accept- 
ance of  it,  the  name  of  a  fictitious  payee,  evidence  was 
held  admissible  by  the  House  of  Lords,  to  shew  that  the 
defendant  had  accepted  other  bills  which  contained  the 
names  of  other  payees,  all  of  which  were  fictitious. 

Lord  Campbell  C.  J. — In  my  opinion,  there  was  no 
more  ground  for  admitting  the  evidence  under  the  third 
count  than  under  the  first  or  second.  Under  the  two 
latter,  it  would  have  been  evidence  of  the  prisoner  being 
a  bad  man,  and  likely  to  commit  the  offences  there 
charged.  But  the  English  law  does  not  permit  the  issue 
of  criminal  trials  to  depend  on  this  species  of  evidence. 
So  under  the  third  count,  the  evidence  would  only  shew 
the  prisoner  to  be  a  bad  man ;  it  would  not  be  direct 
evidence  of  the  particular  fact  in  issue ;  viz.,  that  at  the 

Vol.  n.— 18 
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time  of  his  receiving  these  specific  articles  he  knew  them 
to  be  stolen.  The  cases  of  uttering  with  a  guilty  know- 
ledge, certainly  go  very  far,  and  I  should  be  very  unwill- 
ing to  apply  their  principle  generally  to  the  criminal  law. 
One  ground  upon  which  the  evidence  has  been  held  ad- 
missible there,  may  be  that  the  prisoner  might  be  sup- 
posed fix)m  previous  utterings  of  forged  notes,  &c.,  to 
*27^1  *^*^®  acquired  a  knowledge  of  what  is  a  forged 
document,  and  what  is  not.  But  if  that  be  so, 
there  is  no  analogous  adefnier  in  this  case.  I  agree  in 
the  view  taken  by  my  Brothers  Aldersok  and  Talfourd 
in  SirrelTa  case. 

Alderson  B. — I  am  also  of  opinion,  that  this  evidence 
was  inadmissible.  One  reason  why  such  evidence  has 
been  held  to  be  admissible  in  charges  of  uttering,  may 
be,  that  one  act  of  uttering  a  forged  note  or  bill  may  be 
said  to  be  similar  to  another  act  of  uttering  a  forged  note 
or  bill.  And  so  it  is  clear  that  the  act  received  in  evi- 
dence, is  of  the  same  nature  as  that  which  it  is  admitted 
to  explain.  But  here  the  evidence  merely  went  to  shew 
that  the  prisoner  was  in  possession  of  other  property 
which  had  been  stolen  in  the  previous  December^  and  not 
that  he  had  received  such  property  hnowing  it  to  he  stolen. 
Now  the  mere  possession  of  stolen  property,  is  evidence, 
'primA  facie,  not  of  receiving,  but  of  stealing;  and  to 
admit  such  evidence  in  the  present  case,  would  be  to 
allow  a  prosecutor,  in  order  to  make  out  that  a  prisoner 
had  received  property  with  a  guilty  knowledge,  which  had 
been  stolen  in  March,  to  shew  that  the  prisoner  had,  in 
the  December  previous  stolen  some  other  property  from 
another  place,  and  belonging  to  other  persons.  In 
other  words,  we  are  asked  to  say,  that  in  order  to  shew 
that  the  prisoner  had  committed  one  felony  the  prosecu- 
tor may  prove  that  he  committed  a  totally  different 
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felony  some  time  before.    Such  evidence  caimot  be  ad- 
missible. 

Coleridge  J.,  Platt  B.^  and  Talfoubd  J.  concurred. 

[On  the  trial  of  an  indictment  for  larceny,  it  is  error  to  permit  evidence  to  go 
to  the  jarj  for  the  purpose  of  proving  that  just  before  the  defendant  committed 
the  act  for  which  he  is  on  trial,  he  committed  another  larceny.  Barton  v.  The 
State,  18  Ohio,  221.] 


REGIKA  V.  JAMES  UEZZELL,   JAMES  EATON   r^^^. 

AND  DAVID  PARKINS.  ^ 


Cbram, 
Lord  Campbell  C.  J. 


Alderson  B. 
Platt  B. 


Coleridge  J. 
Talfourd  J. 


In  order  to  bring  a  case  of  night  poaching  within  the  stat  9  Oeo.  4,  c.  69,  s.  9, 
it  is  not  necessary  to  prove  that  three  persons  were  all  within  the  same  close 
or  inclosnre,  or  the  same  piece  of  open  land,  if  all  were  of  one  party,  one  or 
more  being  armed,  with  the  same  common  purpose,  in  the  place  described  in 
the  indictment. 

The  prisoners  were  tried  before  Parke  B.  at  the  Spring 
Assizes,  at  Hertford^  for  night  poaching,  under  stat.  9 
Geo.  4,  c.  69.  The  prisoners,  Vezzdl  and  IhrkhiSy  were 
not  sufficiently  identified,  and,  therefore  acquitted.  Eaton 
was  found  guilty. 

He  was  one  of  three  persons  who  went  out  together, 
armed  with  guns,  in  the  night  to  destroy  game. 

The  three  were  proved  to  have  been  together  in  one 
of  the  closes,  mentioned  in  the  indictment,  called  the 
Thirteen  Acrea^  but  not  for  the  purpose  of  killing  game 
in  that  close,  (for  there  was  none  there,)  nor  in  one  ad- 
joining close,  by  shooting  from  it.  They  were  passing 
along  it  to  another  place. 
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One  at  least  of  the  three  was  in  a  close,  mentioned  in 
the  indictment,  called  the  Sprvnff^  which  had  pheasants 
in  it,  for  the  purpose  of  destroying  game  in  that  close, 
but  the  whole  three  were  not ;  they  were  all,  however, 
at  that  time  of  the  same  company,  and  with  that  com- 
mon purpose. 

One  count  in  the  indictment,  (the  fourth,)  stated  that 
the  prisoners  were  in  inclosed  land  occupied  by  Charles 
White. 

The  Spring  and  the   Thirteen  Acres  were  both  in- 

^.Qirrn   "^closcd  aud  contiguous,  being  only  separated  by  a 

fence,  and  both  in  the  occupation  of  Charles  White. 

There  was  a  question  whether  this  would  make  any 
diflFerence;  the  learned  Baron,  therefore,  respited  the 
judgment,  and  reserved  the  case  for  the  opinion  of  thin 
Court.  (1  Russell  on  Crimes,  Greaves's  ed.  476,  note  (6) ; 
R.  V.  Whittaher,  1  Den.  C.  C.  310.) 

On  the  3d  of  May,  this  case  was  considered  by  the 
Judges,  and  the  following  judgments  were  given : — 

Lord  Campbell  C.  J. — The  fourth  count  of  the  indict- 
ment alleges  that  the  prisoners  were  in  inclosed  land 
occupied  by  Charles  White;  and  on  that  count,  at  all 
events,  I  think  that  the  conviction  was  right,  and  ought 
to  be  affirmed.  Some  confusion  seems  to  have  arisen  on 
this  matter  from  not  attending  sufficiently  to  the  prc>- 
visions  of  the  act  of  Parliament.  It  has  been  treated  a.s 
though  the  word  dose  occurred  in  the  act,  whereas  it  only 
specifies  any  land  open  or  inclosed :  a  practice  has  conse- 
quently prevailed  of  naming  a  certain  close  in  the  indict- 
ment, which  is  quite  needless.  It  would  certainly  be 
requisite  to  designate  some  land,  and  give  it  some  descrijv 
tion ;  but  if  that  land  comprehended  fifty  closes,  and  the 
offence  was  conmiitted  on  any  part  of  such  land,  it  would 
be  within  the  statute.     If,  therefore,  A.  B.  and  C  all 
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belonged  to  one  party,  with  one  common  intent^  A.  might 
be  in  Blackacre,  B.  in  WhUeacre^  G.  in  Ctreeaacrey  and  all 
be  guilty  under  this  statute. 

Pabke  B. — I  am  of  the  same  opinion ;  though  I^  at  one 
time,  felt  some  doubt  whether  there  could  be  a  conviction 
on  any  count.  I  now  think  there  may  on  the  fourth.  If 
the  three  are  all  of  one  party,  one  or  more  being  armed 
with  an  offensive  weapon,  and  *with  the  common  p^^?/* 
object  of  destroying  game  in  the  night,  it  is  im-  ^ 
material  whether  they  are  in  the  same  or  in  different 
closes  or  indosures.  It  is  necessary  to  describe  the  land 
correctly  in  the  indictment  for  the  purpose  of  identifyifig 
it;  but  if  the  three  are  on  the  land  so  described,  together, 
under  the  circumstances  I  have  mentioned,  it  is  sufficient 
to  bring  them  within  the  statute,  whether  the  land  in 
question  be  open  or  inclosed,  or  in  one  or  more  inclosures, 
or  in  one  or  in  several  occupations.  In  Mr.  Greav^s's 
very  able  note,  1  Russell  on  Crimes,  476,  (note  (6)).  The 
reasoning  appears  to  me  to  be  founded  on  the  assumption, 
that  the  statute  provided  only  for  the  case  of  three  being 
together  in  one  wnd  the  same  piece  of  inclosed  land,  if  the 
land  was  inclosed,  or  one  and  the  same  piece  of  open  land, 
if  it  was  open,  whereas  the  statute  contains  no  such  pro- 
vision. 

Aldebson  B. — The  indictment  charges  the  prisoners 
with  entering,  &c.  certain  land,  &c. ;  it  is,  therefore,  neces- 
sary to  describe  the  land,  the  entering  which  constitutes 
the  offence  charged.  The  land  may  consist  of  different 
closes,  and  be  in  different  occupations ;  but  whatever  be 
the  number  of  closes,  or  of  occupations,  the  land  in  ques- 
tion must  be  rightly  described  in  the  indictment. 

Platt  B.  and  Talpoubd  J.  concurred. 
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^277]  •RBGINA  v.  MARY  HOGAN. 


Caram^ 
Pollock  C.  B. 


Parke  B. 

WlGHTMAN"  J. 


Patteson  J. 
Martin  B. 


An  indictment  alleged  "  that  the  prisoner,  intending  to  injure  the  inhabitants  of 
the  parish  of  B,,  and  to  burthen  them  with  the  maintenance  of  a  bastard  child 
of  the  prisoner,  fear  days  old,  apd  not  named,  and  nnable  to  walk,  or  to  take 
care  of  itself  or  to  make  known  its  wants,  did  abandon  and  desert  the  said 
child,  withont  having  provided  anj  means  for  its  support'' 

HUdj  bad,  (1)  because  there  was  no  averment  that  the  prisoner  had  the  means 
of  supporting  the  child,  or  (2)  that  the  child  had  sustained  anj  iigurj  bj  the 
abandonment. 

At  the  Spring  Assizes,  held  at  TouumJUm,  before  Martin 
B.,  Mary  Hogan  pleaded  guilty  to  the  following  counts  of 
an  *  indictment.  There  were  other  counts  on  which  no 
evidence  was  offered,  and  an  acquittal  was  taken. 

^^The  jurors  aforesaid,  on  their  oaths  aforesaid,  do 
further  present  that  the  said  Mary  Hogan,  being  an  evil 
disposed  person,  and  contriving  and  intending  to  injure 
the  inhabitants  of  the  parish  of  Bathwickey  in  the  county 
of  Someraety  and  unjustly  to  burthen  them  with  the  main- 
tenance of  a  certain  female  bastard  child,  bom  of  the 
body  of  her  the  said  Mary  Hogan,  of  very  tender  age,  to 
wit,  of  the  age  of  four  days,  and  not  then  named,  and 
unable  to  move  or  walk,  or  to  take  care  and  provide  for 
herself,  or  to  make  known  her  wants,  on  the  said  18th 
day  of  January,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfiiUy  and  injuriously  did  abandon  and 
desert  the  said  female  bastard  child  in  the  said  parish  of 
£affiwicke,  without  having  provided  any  means  whatever 
for  the  support  of  the  said  child,  the  said  child  not  being 
^2781  ^^^^  ^^^  there  settled  in  the  said  parish  of  *Bath' 
vncke,  as  the  said  Mary  Hogan  then  and  there 
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well  knew,  to  the  great  damage  of  the  inhabitants  of  the 
parish  of  BcUhvncJcef  and  agsunst  the  peace  of  our  Lady 
the  Queen,  her  Crown  and  dignity." 

In  another  count  the  offence  was  charged  in  precisely 
the  same  way,  except  that  it  was  alleged  to  be  done  with 
intent  to  injure  ^^  Charles  Milsomy  Joseph  Lansdowny  Jo- 
seph Fasa/ivna,  and  Thomas  Holt  Olwer^  then  and  there 
being  the  overseers  of  the  poor  of  the  said  parish  of  B(xih- 
wicke  /'  and  concluded,  ^'  to  the  great  damage  of  the  said 
Charles  MUsom,  Joseph  Lansdawriy  Joseph  FojsamMX^  and 
Thomas  H6U  Oliver^  then  and  there  being  such  overseers 
as  aforesaid." 

The  Counsel  for  the  prisoner  moved,  in  arrest  of  judg- 
ment, on  the  ground  that  the  second  count  disclosed  no 
offence. 

The  learned  Baron  respited  the  judgment,  and  reserved 
the  case  for  the  opinion  of  this  Court :  the  prisoner  was 
discharged  on  her  own  recognizances  to  appear  and  re- 
ceive judgment  at  the  next  assizes. 

On  the  20th  of  JwrvSy  this  case  was  argued  on  behalf 
of  the  Crown,  by 

Phinn.  In  R.  v.  Maude^  11  Law  Jour.  M.  C.  120, 
WiGHTMAN  J.  decided,  that  stat.  5  Qeo.  4,  c.  83,  s.  4,  did 
not  apply  to  the  case  of  an  abandonment  of  a  bastard 
child.  This  indictment  raises  the  question  of  the  crimi- 
nal liability  of  a  mother  in  such  a  case.  In  R.  v.  Ren- 
shawy  2  Cox  C.  C.  285,  the  point  was  touched  upon  by 
Parke  B.,  but  not  decided,  as  the  verdict  was  given  on 
another  count.  In  R.  v.  Wame^  1  Strange,  644,  (see 
cases  and  precedents  collected  in  a  note  to  R.  v.  ReruhaWy 
2  Cox  C.  C.  286,)  the  Court  does  not  seem  to  have  ad- 
verted to  the  fact,  that  *the  parish  might  have  p^o'tq 
been  burthened  with  the  child  as  casual  poor,  even  *- 
though  it  had  been  bom  in  another  parish. 
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Patteson  J. — Ad  interim^  at  all  events. 

Phinn.  In  this  indictment  that  defect  is  supplied  by 
an  averment,  that  the  child  is  not  settled  in  the  parish. 
These  are  all  the  authorities  on  the  subject.  The  ques- 
tion is,  whether  this  indictment  charges  an  indictable 
offence  at  common  law.  It  has  been  suggested  that  the 
indictment  should  have  averred  that  the  mother  had  the 
means  of  supporting  the  child ;  but  that  averment  would 
only  be  necessary  if  the  charge  was,  that  she  had  injured 
the  child  by  neglecting  to  give  it  food. 

PouxxTK  C.  B. — We  all  think  that  the  indictment  can- 
not be  sustained.  It  is  an  offence  to  neglect  to  provide 
ibr  a  child,  so  as  to  injure  its  health ;  but  here  there  is 
no  allegation  of  such  an  injury,  nor  any  allegation  that 
the  mother  had  the  means  of  supporting  it.  It  is  con- 
sistent with  the  averments  of  this  indictment,  that  the 
prisoner  left  the  child  for  a  few  minutes  in  order  to  go 
and  procure^  the  means  of  supporting  it.  With  regard 
to  the  injury  to  the  parish,  there  is  no  authority  for 
holding  a  person  to  be  indictable  for  merely  doing  an 
act,  the  possible  consequence  of  which  may  be  to  injure 
the  parish. 

Parke  B. — The  cases  shew,  that  if  a  person  is  under 
an  obligation  to  support  a  child,  an  indictment,  charging 
a  breach  of  such  duty,  must  aver  that  an  injury  was  done 
to  the  child  thereby.  In  this  indictment  there  is  no 
averment  that  the  prisoner  had  the  means  of  supporting 
the  child;  and  it  is  consistent  with  every  thing  here 
stated,  that  she  had  gone  to  get  food  for  it,  or  had  left 
it  as  casual  poor. 

Patteson  J. — Mr.  Phinn  rested  the  case  on  the  ground 

of  abandonment;  but  assuming  that  the  *prisoner 

^^"J   had  no  means  of  supporting  it,  the  abandonment 

will  not  constitute  an  offence.    In  order  to  fix  her  with 
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criminal  neglect  in  abandoning  the  child,  it  will  be  neces- 
sary to  aver  that  she  had  the  means  of  supporting  it. 

WiGHTMAK  J.  and  Martin  B.  concurred. 

Pabke  B.  remarked,  that  in  this  case  the  prisoner  had 
been  discharged  on  her  own  reoogrmouncea ;  which  was 
contrary  to  the  provisions  of  stat.  11  &  12  Yid.  c.  77,  s. 
l.(a) 


The  Editor y  ai  the  suggestion  of  several  eocperi- 
encedjriends  in  the  Profesmmiy  has  mdvded  in  the  present 
Ihrtj  together  v)iih  all  the  Grown  Gases  Beservedj  determhied 
up  to  this  daiey  oases  ^usdemg^merisy  argued  and  determine 
in  ihe  Qweeds  Benchy  a/nd  axxording  to  the  plan  ofthedder 
Reporters  of  Grown  Law,  proposes  in/uturey  to  include  in 
these  BeportSy  aU  such  oases  in  that  Gourty  and  in  the  Gomis 
of  Error. 

TmPLB, 
FOrwtry  14, 1863. 


•RBGINA  V.  MATHEW  SCAIFE  AND  THOMAS  _.  ..^ 

BOOKE.  L  2^^ 

Where,  upon  the  trial  of  an  indictment  against  three  prisoners  for  felony,  it 
was  prored  that  a  witness  had  been  kept  ont  of  the  waj  by  the  procorement 
of  one  of  the  prisoners,  Held^  that  the  deposition  of  the  absent  witness  was 
receivable  in  evidence  against  the  prisoner  by  whose  procurement  she  was 
kept  away;  but  that  it  was  not  evidence  against  the  other  two  prisonerSi  and 
that  its  reception,  without  a  direction  to  the  jury  that  it  was  not  evidence 
against  the  latter,  was  ground  for  granting  a  new  trial. 

The  prisoners  were  indicted,  together  with  John  Smith, 
at  the  Quarter  Sessions  for  the  borough  of  Eingston-upofir 

(a)  A  similar  mistake  occurs  in  R.  t.  IUi4g^  1  Den.  C.  C.  405. 


282  2  DEKISOirS  GROWN  GASES. 

HiMj  for  stealing  £rom  the  prosecutor  two  hundred  pounds 
in  sovereigns  and  half  sovereigns.  The  indictment  was 
removed  into  the  Queen's  Bench  by  oerUoTarij  and  the 
case  was  tried  before  Mr.  Justice  Cbesswell^  at  the  Yorh- 
dme  Spring  Assizes.  At  the  trial  the  deposition  of  Sarah 
Arm  Qamett^  taken  before  the  magistrates  in  the  mode 
directed  by  11  &  12  VicL  c.  42,  s.  17,  was  tendered  in 
evidence  upon  the  ground  that  she  had  been  kept  out  of 
the  way  by  the  procurement  of  one  of  the  prisoners ;  and 
evidence  was  oflFered  on  the  part  of  the  prosecution  to 
shew  that  one  of  the  bail  of  SmiOt  had  paid  some  money 
to  a  girl  who  called  herself  Sarah  Ann  Oamett^  who  was 
about  the  age  and  resembled  in  appearance  the  absent 
witness.  It  was  submitted,  on  behalf  of  the  prisoners, 
that  there  was  not  sufficient  proof  of  identity.  Secondly, 
that  if  there  were,  the  fact  proved  might  have  teen  an 
indiscreet  act  of  his  bail  without  the  concurrence  of 
Smith.  Thirdly,  that  under  any  view  of  the  case,  the 
deposition  could  not  be  evidence  against  Soaife  and 
Boohe.  The  learned  Judge  received  the  deposition  in 
evidence,  subject  to  the  third  objection  taken  to  it. 
In  the  following  Easter  Term,  in  the  Queen's  Bench, 

*9»91    *  ^^^  ^^^  ^^^  ^  ^^^  *^*^  ^^  obtained  on  behalf 
•J    of  "^Scaife  and  Booke^  on  the  ground  of  the  im- 
proper reception  of  evidence. 

On  the  2d  June,  Trinity  Term,  A.  d.  1851,  this  case 
was  argued  before  Lord  Campbell  C.  J.,  Patteson  J., 
Coleridge  J.,  and  Erle  J. 

Hunter,  for  the  Crown. 

At  common  law,  if  a  witness  cannot  be  found  after  a 
diligent  search,  the  deposition  which  he  has  made  before 
a  magistrate  is  admissible  as  secondary  evidence.  In  the 
King's  Bench,  21  Jac.  1,  {Qodb.  326)  (a),  it  was  said,  that 

(a)  Cited  in  1  PiU  Tayl  Bo.  332. 
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^^if  tiiie  party  cannot  find  a  witness,  then  he  is,  as  it  were, 
dead  unto  him,  and  his  deposition  in  an  English  Court, 
in  a  cause  betwixt  the  same  parties,  plaintiff  and  defend- 
ant, maj  be  allowed  to  be  read  to  the  jury,  so  as  the 
party  make  oath  that  he  did  his  endeavour  to  find  his 
witness,  but  he  could  not  see  nor  hear  of  him."  Deposi- 
tions before  a  magistrate  on  a  primary  inquiry  are  taken 
in  the  presence  of  the  prisoner,  who  has  then  full  oppor- 
tunity of  cross-examining  the  witnesses.  There  is  no 
ground  for  any  distinction  between  civil  and  criminal 
proceedings  respecting  the  admissibility  of  evidence.  (1 
Pitt  Thyl.  Ev.  332 ;  1  ScUk.  286 ;  Shaw.  363 ;  Qm.  Dig. 
tit.  "  Testmoigner  Buller's  N.  R  242.)  In  Lard  Motley's 
case  (6  How.  St.  Tr,  771,  S.  C.)  it  was  resolved  by  the 
Judges,  that  the  examination  of  a  witness  taken  before 
the  coroner  was  not  rendered  admissible,  on  proof  that 
the  witness  himself  could  not  be  found  after  diligent 
search;  but  in  proceedings  before  the  coroner  the  pri- 
soner is  not  necessarily  present.  In  Bex  v.  Hagan,  8 
Car.  &  P.  167,  which  was  an  indictment  for  felony,  the 
deposition  of  a  witness  for  the  prosecution,  who  had  gone 
to  sea,  was  read  in  evidence  on  the  part  of  the  prisoner, 
with  the  *consent  of  the  prosecutor.  The  deposi-  ^^5^09 
tion  of  a  witness  who  has  been  searched  for  and  '- 
cannot  be  found,  and  is  kept  away  by  the  means  or  pro- 
curement of  the  opposite  party  or  prisoner,  is  admissible. 
Fifth  resolution  of  the  Judges  {Bex  v.  Lard  Marley^  6 
How.  St.  Tr.  770,  771 ;  i2cx  v.  Harrvsaa,  12  How.  St.  Tr. 
834). 

Lord  Campbell  C.  J. — The  cases  in  the  State  Trials 
before  the  Revolution,  as  to  the  admissibility  of  evidence, 
are  entitled  to  very  little  weight. 

Hvmier  cited  B.  v.  GkUteridgey  9  Car.  &  P.  473  j  and 
Oreen  v.  Gatevyick,  BuUer's  N.  P.  243. 

Dearslyj  for  the  prisoners. 
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The  case  of  the  Smg  v.  Hagan  (8  Car.  &  P.  167,) 
cited,  is  adverse  to  the  prosecution,  for,  in  that  case,  the 
Judge,  in  the  first  instance,  refiised  to  adpiit  the  deposi- 
tion, and  it  was  afterwards  allowed  to  be  read  only  by 
consent  of  both  sides.  In  this  case  there  was  no  consent. 
The  opinion  of  PiM  Ihylor  {PUt  Tkyl.  Ev.  332,)  that 
there  is  no  ground  for  any  distinction  between  civil  and 
criminal  proceedings  in  this  respect,  is  not  correct,  inas- 
much as  there  is  this  difference,  that  in  the  former,  a  bill 
of  exceptions  will  lie,  but  not  in  the  latter  case,  (a)  Most 
of  the  cases  cited  referred  to  civil  proceedings,  and  the 
cases  of  B.  v.  Lord  Mofrley^  and  B,.  v.  Harriaony  are  of 
sUght  authority.  In  dvU  proceedings  it  might  be  safe  to 
admit  the  deposition  of  an  absent  witness,  but  in  criminal 
cases,  in  many  instances,  it  might  prove  dangerous,  and 
put  in  peril  both  life  and  liberty.  Suppose,  a  man  from 
spleen  or  malice  preferred  a  charge  against  another,  and 
*284.1  ^®^>  fearing  the  *risk  of  discovery  through  a 
cross-examination,  absconded,  would  it  be  fair  to 
admit  his  deposition  to  be  received,  and  thereby  deprive 
the  prisoner  of  the  means  of  establishing  his  innocence, 
by  a  cross-examination  of  the  witness?  K  the  deposi- 
tion, as  suggested,  was  always  receivable  at  common  law, 
where  was  the  necessity  of  passing  section  17  of  stat.  11 
&12  T^.  C.42? 

Lord  Campbell  C.  J. — That  enactment  specifies  cer- 
tain  pi^limmaxy  conditions  on  which  the  depositions 
may  be  admitted, — such  as  the  signature  of  the  justice, 
by  or  before  whom  it  purports  to  have  been  taken. 

Dearsly.  Yes.  And  fix)m  the  reading  of  the  whole 
section,  it  would  appear,  that  anterior  to  that  enactment, 
the  deposition  could  not  have  been  before  admissible. 

(a)  Qucsre.  Whether  a  bill  of  exceptions  lies  not  in  any  criminal  case  is  a  point 
not  settled.  Per  Lord  Hardwicke,  JB.  t.  Preston^  Rep.  temp.  Hard.  251 ;  1  Phill. 
£t.  312. 
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The  practice  of  the  Courts  before  the  passing  of  the  17 
sect.  11  &  12  Vict  c.  42,  has  been  uniform  and  general 
in  the  rejecti<m  of  depositions,  except  in  case  of  death, 
or  the  absence  of  the  witness  through  the  procurement 
of  the  prisoner.  In  2  Btiae.  Or,  889,  ed.  by  Qreavea^  the 
only  cases  in  which  the  depositions  are  mentioned  as  ad- 
missible, are  where  the  witness  is  dead,  or  where  he  has 
been  kept  away  by  the  procurement  of  the  prisoner.  The 
learned  Judge  at  the  trial,  at  first  thought  he  ought  to 
reject  the  deposition,  but  after  consideration,  said  he 
would  receive  it.  His  Lordship  thought  there  was  evi- 
dence which  satisfied  his  mind,  that  the  witness  had  been 
kept  out  of  the  way  by  the  procurement  of  one  of  the 
prisoners,  viz.,  by  J.  Smith.  This  Court  is  not  asked  to 
review  the  propriety  of  that  conclusion.  But  it  is  con- 
tended that  the  Judge  at  the  trial  should  have  directed 
the  jury  in  his  summing  up,  that  though  the  deposition 
was  receivable  in  evidence  against  *€/".  Smithy  still  r^ogs 
it  was  no  evidence  against  Boohe  and  Scaife^  who 
had  in  no  wise  been  privy  in  procuring  the  absence  of 
the  witness.  On  this  ground  alone,  it  is  submitted  that 
the  rule  for  a  new  trial  should  be  made  absolute. 

Lord  Campbell  C.  J. — ^I  am  of  opinion  that  the  rule 
for  a  new  trial  must  be  made  absolute.  Evidence  having 
been  given  that  the  defendant  SmiOt  had  resorted  to  a 
contrivance  to  keep  the  witness  out  of  the  way,  the  de- 
position was  admissible  against  him ;  but  it  was  not  ad- 
missible against  the  other  defendants,  there  being  no 
evidence  to  connect  them  with  the  contrivance.  The 
learned  Judge,  Cbesswell  J.,  in  summing  up  to  the  jury, 
seems  to  have  made  no  distinction  as  to  the  duty  of  the 
jury  to  consider  the  deposition  of  the  absent  witness  as 
evidence  against  the  defendant  Smith  alone,  and  not  as 
against  the  others.  The  question  then  is,  whether  such 
a  deposition  is  admissible  against  a  prisoner  wUhout  proof 
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that  the  deponent  has  been  kept  away  hy  his  corUHvanoey  or 
without  proof  of  the  death  of  the  witne&a  ?  No  case  has 
yet  gone  so  fax ;  and  I  should  be  a&aid  to  lay  down  a 
rule  which  would  deprive  a  prisoner  of  the  advantage  of 
having  a  witness  for  the  prosecution  against  him  exam- 
ined and  crosEhexamined  before  the  jury,  upon  every 
matter  that  may  be  material  to  his  defence.  I,  there- 
fore, think  that  the  deposition  was  improperly  admitted 
against  Scaife  and  Booke,  and  that  there  should  be  a 
new  trial. 

Patteson  J. — The  deposition  of  the  absent  witness, 
Sarah  Ann  Garnett,  was  admissible  as  against  the  de- 
fendant Smithy  by  whose  contrivance  she  was  kept  out 
of  the  way,  but  it  ought  to  have  been  applied  to  the  case 
against  him  only,  and  not  to  the  case  against  the  other 
prisoners.  No  such  distinction  appears  to  have  been 
*28fil  *™^^®  ^*  ^^  trial,  but  the  evidence  was  allowed 
to  go  to  the  jury  generally  against  all  the  prison- 
ers, it  being  assumed,  without  any  evidence  whatever  to 
support  the  assumption,  that  they  all  were  connected 
with  the  contrivance  to  keep  the  witness  out  of  the  way. 

CoLERnxjE  J. — Before  the  enactment  of  11  &  12  Vict. 
c.  42,  I  always  understood  the  law  was,  that  if  a  witness 
were  absent,  either  by  reason  of  the  death  of  the  witness, 
or  by  the  procurement  of  the  prisoner,  the  deposition 
was  receivable  in  evidence  against  him.  (a)  But  I  be- 
lieve these  were  the  only  two  cases  where  the  absence 
of  a  witness  let  in  his  depositions.  Absences  £h)m  every 
other  cause  were  within  the  same  category,  and  did  not 
render  them  admissible.  The  17th  section  of  the  recent 
statute  took  another  case, — ^where  a  witness  was  proved 
to  be  so  ill  as  to  be  unable  to  travel,— out  of  one  cate- 
gory and  put  it  into  another. 

Eble  J.  concurred.       Kule  absolute  for  a  new  trial. 

(a)  1  HaU^  P.  C.  305 ;  2  HaU^  P.  C.  62. 
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NoU  by  the  Editor, — This  is,  I  belieye,  the  first  instance  of  a  new  trial  having 
been  granted  in  a  case  of  felony.  It  will  be  obseryed,  that  the  indictment  had 
beeo  Temoved  by  eerUorari  from  sessions  into  the  Queen's  Bench,  and  that  the 
record  was  sent  down  by  the  Queen's  Bench  to  be  tried  before  Mr.  Justice  Crjbbb- 
WBLL  at  York. 

Mr.  Justice  Cbkbswsll,  at  the  trial,  received  the  deposition  of  Scarah  Ann  Oar- 
neUf  subject  to  the  objection  taken  to  it,  without  specifying  any  particular  mode 
in  which  the  prisoners  were  to  avail  themselves  of  the  objection. 

The  prisoners'  counsel  appears  to  have  been  under  the  impression  that  his 
Lordship  had  reserved  tlve  case  for  the  Court  of  Criminal  Appeal ;  but  Mr.  Jus- 
tice Crxsswsll  thought  that  as  the  record  came  from  the  Queen's  Bench,  that 
was  the  proper  tribunal  to  deal  with  the  case,  and  fearing  that  the  prisoners' 
counsel  might  be  under  some  misapprehension  on  the  subject,  his  Lordship 
caused  him  to  be  informed  that  he  thought  the  question  as  to  the  admissibility 
of  the  deposition  should  be  raised  in  that  Court. 

♦A  copy  of  the  rule  of  the  Queen's  Bench  for  the  new  trial  is  here  sub-  r^og? 
joined ;  it  has  been  copied  from  the  books  of  the  Crown  Office : — 
"  Monday,  2  JtUM, 

Upon  hearing  counsel  on  both  sides  It  is  ordered 

that  the  verdict  of  Guilty  obtained  for  the  Crown  at 

•  the  last  Spring  Assizes  holden  in  and  for  the  county  of 

York  in  this  prosecution  be  set  aside  and  a  new  trial 

had. 


Yorkthire, 
Ths  Qusbn 
agamtt 
Mathbw  ScAirB 
and  Thomas  Rookb 
(for  Felony.) 


"  Mr.  Hunter  for  the  Prosecution  ; 

"  Mr.  Dearsly  for  the  Defendants." 
It  seems  hitherto  to  have  been  assumed  that  no  new  trial  could  be  granted  in 
cases  of  felony.  In  R.  v.  Mawby,  BarU,  and  Others,  6  T.  R.  638,  Lord  Kbwyoii  re- 
marked, "  In  one  class  of  offence,  indeed  greater  than  miademeanora^  no  new  trial 
can  be  granted  at  all."  And  see  Comur't  Crovm  Praeiice,  p.  161,  Eighth  Rep. 
dm.  Grim.  Z.p.  169,  2  THdd'e  Prae.  918,  and  2  Rtuadl  on  Crimea,  726. 


HENRY  HOLLOWAY  v.   THE  QUEEN. 

1 .  In  an  indictment  under  4  Oeo.  4,  c.  64,  s.  43,  for  aiding  a  prisoner  to  escape 
from  prison,  it  is  unnecessary  to  set  out  the  means  which  had  been  employeiJ 
by  the  defendant  to  aid  the  prisoner  to  escape. 

2.  Where  a  turnkey,  after  certain  overtures  from  a  prisoner  confined  in  jail,  re- 
ceived into  his  possession  a  key,  capable  of  opening  certain  locks  in  the  jailj 
which  had  been  made  by  means  of  the  procurement  of  the  prisoner  who  was 
then  and  there  meditating  his  escape,  with  intent  thereby,  and  by  means  there- 
of, to  enable  the  said  prisoner  to  escape,  ffdd,  that  this  was  a  sufficient  aid- 
ing within  the  statute. 

3.  And  whore  upon  an  indictment  containing  nine  counts,  the  Court  of  Quarter 
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Sesaions  gare  a  general  judgment  that  the  defendant  be  transported  beyond 
the  seas  for  the  term  of  fourteen  jears ;  and  a  writ  of  error  was  brought  on 
the  ground  that  some  of  the  counts  were  bad.  ffeldy  that  the  fourteen  years 
must  be  taken  to  be  the  same  fourteen  years  upon  each  count,  and  that  under 
11  &  12  Vkt,  c.  78,  s.  5,  the  Ck>urt  of  Error,  if  there  were  one  good  count  in  the 
indictment,  would  be  bound  either  to  pronounce  the  judgment  which  ought  to 
haye  been  .pronounced  in  the  Court  below,  or  to  remit  the  record  to  the  ses- 
sions, in  order  that  that  Court  should  pronounce  the  proper  judgment. 

Wbit  of  Error  in  the  Queen's  Bench.  The  caption  of 
the  indictment  was  in  the  following  form : — 
Warunckahire^  )  Be  it  remembered  that  at  the  General 
to  wit.  J  Quarter  Sessions  of  the  peace  of  our 
Lady  the  Queen  holden  at  Warvnck  in  and  for  the 
J  *said  county  on  Monday  in  the  first  week  after 
the  28th  day  of  Deoembery  that  is  to  say,  the  30th  day  of 
December  in  the  fourteenth  year  of  the  reign  of  our  Sove- 
reign Lady  Victoria  &c.  and  in  the  year  of  our  Lord  1850 
and  from  thence  continued  by  adjournment  and  holden 
at  the  city  of  Gaoentry  in  and  for  the  said  county  of  War- 
wick on  Wednesday  the  first  day  of  January  in  the  year 
of  our  Lord  1851  before  William  Dickens  Esquire  &c.  and 
others  their  fellow  keepers  of  the  peace  of  our  said  Lad\' 
the  Queen  and  also  justices  of  the  said  Queen  appointed 
to  hear  and  determine  divers  felonies  trespasses  and  other 
misdemeanors  done  and  committed  in  the  said  county  and 
of  the  quorum  and  so  forth  upon  the  oath  of  &c.  [names 
of  (he  grand  jury"]  good  and  lawfiil  men  of  the  county  afore- 
said then  and  there  sworn  and  charged  to  inquire  for  our 
said  Lady  the  Queen  and  the  body  of  the  said  county  it 
is  presented  in  manner  and  form  following,  (that  is  to 
say)— 

The  first,  second  and  seventh  Counts  of  the  indictment 
which  are  those  upon  which  the  questions  raised  in  this 
case  depended,  were  as  follows  : — 

Warwickshire^     -x  The  jurors  for  our  Lady  the  Queen 

Clcveniry  TAvhsioTLy   I  upon  their  oath  present  that  the 

to  wit.  j  gaol  hereinafter  in  the  first  three 
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counts  of  this  indiotment  mentioned  to  wit  the  gaol  of  our 
Lady  the  Queen  at  Ooveniry  in  and  for  the  Ooventry  divi- 
a(m  of  the  county  of  Warumk  being  situate  at  the  parish 
of  the  Bbiy  Trimty  in  the  city  of  Gaaentry  in  the  said 
(Jovenicy  division  of  the  county  of  Wa/noick  is  a  gaol  to 
which  the  provisions  of  a  certain  act  of  Parliament  made 
and  passed  in  a  certain  session  of  Parliament  holden  the 
fourth  year  of  the  reign  of  His  late  Majesty  King  George 
the  Foutiii  entitled  An  Act  for  consolidating  and  amend- 
*ing  the  laws  relating  to  the  building  repairing  i-^ooq 
and  regulating  of  certain  Gaols  and  Houses  of  ^ 
Correction  in  England  and  Wales  did  at  the  time  of 
the  commission  of  the  offence  hereinafter  in  the  first 
three  counts  of  this  indictment  mentioned  and  still  do 
extend.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  heretofore  to  wit  on  the 
18th  Aaj  oi  December  in  the  year  of  our  Lord  1850  Bdbin 
ThompBcm  was  a  prisoner  in  the  said  gaol  and  one  Henry 
Hoiloway  late  of  the  parish  of  the  Holy  JHniiy  in  the  city 
of  CacerUry  in  the  said  division  of  the  county  of  Warwick 
labourer  on  the  day  and  year  last  aforesaid  with  force  and 
arms  at  the  parish  aforesaid  in  the  said  Caoevdnry  division 
of  the  said  county  of  Warwick  feloniously  did  aid  and 
assist  the  said  Bdbin  Thompaon  then  and  there  being  such 
prisoner  as  aforesaid  in  attempting  to  escape  fix>m  the 
said  gaol  against  the  form  of  the  statutes  in  such,  case  made 
and  provided  and  against  the  peace  of  pur  Lady  the  Queen 
her  Crown  and  dignity. 

2d  Count.  And  the  jurors  aforesaid  upon  their  oatli 
aforesaid  do  further  present  that  heretofore  and  before 
and  at  the  time  of  the  committing  of  the  offence  here- 
inafiber  in  t;his  count  mentioned  the  said  Bdbm  Thompson 
being  a  prisoner  in  the  said  goal  to  wit  the  said  goal 
of  our  Lady  the  Queen  at  Gace/rdry  in  and  for  the  said 
Chveniry  division  of  the  county  of  Warwick  so  situate  as 
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aforesaid  was  meditating  projecting  and  endeavouring  to 
procure  and  effect  his  escape  from  the  said  gaol  otherwise 
than  by  due  course  of  law  and  in  order  thereto  had  pro- 
cured a  certain  key  being  the  key  hereinafter  mentioned 
to  be  made  and  constructed  for  the  use  of  him  the  said 
Robin  Thomp8on  with  intent  to  effect  the  said  escape  of 
the  said  Rdbm  Thompaon  by  means  of  the  said  key  and 
^nqA-i  had  also  made  and  caused  to  be  made  to  the  *said 
Henry  Holloway  then  and  there  being  a  turnkey 
and  having  authority  in  the  said  goal  certain  overtures 
and  promises  whereby  to  induce  and  persuade  the  said 
Henry  Holloway  to  aid  and  assist  the  said  Robin  Thomp- 
son to  escape  from  the  said  gaol  and  so  in  manner  afore- 
said was  endeavouring  and  attempting  to  procure  his 
escape  from  the  said  gaol.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the  said  Hen- 
ry Holloway  not  regarding  his  duty  in  that  behalf  then 
and  there  to  wit  on  the  day  and  year  aforesaid  and  whilst 
the  said  Robin  Thompaon  was  such  prisoner  in  the  said 
gaol  as  aforesaid  with  force  and  arms  at  the  parish  afore- 
said in  the  said  Coventry  division  of  the  said  county  of 
Warwick  feloniously  and  designedly  did  procure  and  re- 
ceive and  take  into  the  custody  and  possession  of  the  said 
Henry  Holloway  the  said  key  then  and  there  being  adapt- 
ed and  fitted  to  and  capable  of  opening  and  unfastening 
divers  locks  in  the  said  gaol  whereby  the  said  Robin 
Thompaon  was  then  and  there  secured  in  the  said  gaol 
with  intent  thereby  and  by  means  thereof  to  enable 
the  said  Robva  Thompson  to  escape  from  the  said  gaol 
and  to  go  at  large  withersoever  he  would.  And  so  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  the 
said  Henry  Holloway  then  and  there  to  wit  on  the  day 
and  year  aforesaid  with  force  and  arms  at  the  parish 
aforesaid  in  the  said  division  of  the  said  county  of  War- 
wwk  in  manner  and  form  in  this  count  mentioned  felo- 
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niously  did  aid  and  assist  the  said  Bobm  Thompaon  then 
and  there  being  such  prisoner  as  aforesaid  in  attempting 
to  escape  fix>m  the  said  gaol  as  in  this  count  mentioned 
against  the  form  of  the  statutes  in  such  case  made  and 
provided  and  against  the  peace  of  our  Lady  the  Queen 
her  Crown  and  dignity. 

n*  Count(a)  ^Td  a.e  jo™.  .f„««id  »po. 
their  oath  aforesaid  do  further  present  that  here-  '- 
tofore  to  wit  on  the  4th  day  of  September  in  the  year  of 
our  Lord  1850  Harry  Soott  Oihb  Esquire  being  one  of 
the  justices  of  our  said  Lady  the  Queen  assigned  to  keep 
the  peace  of  our  said  Lady  the  Queen  in  and  for  the  said 
county  of  Warwick  in  due  form  of  law  did  make  his  war- 
rant of  commitment  under  his  hand  and  seal  bearing  date 
the  same  day  and  year  last  aforesaid  directed  to  the  con- 
stable of  Rughy  and  to  the  keeper  of  the  common  gaol  at 
GoverUry  in  the  said  county  of  Warwick  by  which  said 
warrant  of  commitment  the  said  Harry  Soott  Oibb  as  such 
justice  as  aforesaid  did  require  the  said  keeper  of  the  said 
gaol  to  wit  one  Darwin  Oalton  Esquire  sheriff  of  the  said 
county  of  Wanoick  and  keeper  of  the  said  gaol  to  receive 
into  the  custody  of  the  said  keeper  to  wit  the  said  Dar- 
win  Qalton  sheriff  as  aforesaid  the  body  of  the  said  Bdbin 
ThompBon  then  being  charged  with  having  on  the  31st 
day  of  August  in  the  year  aforesaid  at  the  parish  of 
Rughy  in  the  said  county  feloniously  forged  a  certain 
note  of  the  governor  and  company  of  the  Bank  of  Eng- 
land commonly  called  a  bank  note  for  the  payment  of  5Z. 
and  afterwards  to  wit  on  the  day  and  year  last  aforesaid 
at  the  parish  and  county  aforesaid  that  he  the  said  Bobin 
Thompeon  did  feloniously  offer  utter  dispose  of  and  put 
off  a  certain  other  forged  note  of  the  governor  and  com- 
pany of  the  Baifik  of  England  commonly  called  a  bank 

(a)  The  fonrth  count  referred  to  in  the  judgment  of  Pattsbon  J.,  pott^  p.  297, 
was  in  effect  the  same  as  the  seyenth  count 
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note  for  the  payment  of  61.  he  the  said  Bdbin  Thcm^pmn 
then  and  there  well  knowing  the  same  to  be  forged  with 
intent  to  defrftod  the  governor  and  company  of  the  Bank 
of  Enhghmd  And  that  the  said  keeper  of  the  said 
'^  J  gaol  to  wit  the  *8aid  Darwin  QdUon  sheriff  as 
aforesaid  should  safely  keep  the  said  Robin  Thompson  in 
the  custody  of  him  the  said  keeper  to  wit  the  said  Dar-'' 
win  QcMon  sheriff  as  aforesaid  until  the  next  assiros  or 
general  gaol  delivery  to  be  held  at  (hcefniry  in  and  for 
the  Ooomdry  division  of  the  county  of  WaraA(ik  or  until 
he  should  be  thence  delivered  by  due  course  of  law.  By 
virtue  of  which  said  warrant  (^  commitment  the  said 
B^ibin  Thompson  afterwards  to  wit  on  the  same  last  men- 
tioned day  and  in  the  year  aforesaid  was  duly  conveyed 
and  committed  to  a  certain  gaol  of  our  said  Lady  the 
Queen  to  wit  the  said  gaol  in  and  for  the  said  division  of 
the  said  county  of  Wofrvnck  situate  at  the  parid^i  of  the 
Holy  Trinity  aforesaid  in  the  said  Oaventry  division  of 
the  said  county  of  Warwick  for  the  cause  in  the  'said 
warrant  of  commitment  above  spedfied  and  expressed 
and  then  and  there  to  wit  on  the  same  last  mentioned 
day  and  in  the  year  aforesaid  at  the  parish  aforesaid  in 
the  said  division  of  the  said  county  of  Wavwick  lawfiiUy 
kept  and  detained  in  the  said  gaol  in  the  custody  of  the 
said  Daraym  Oalton  sheriff  as  aforesaid  then  and  there 
being  the  keeper  of  the  said  gaol  under  and  by  virtue  of 
the  said  warrant.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  Airther  present  that  the  said  Henry 
HoUofway  afterwards  and  within  the  space  of  one  year 
heretofore  to  wit  on  the  1 8th  day  of  December  A.  d.  1 850  and 
whilst  the  said  Bdbin  Thompson  was  a  prisoner  lawfiiUy 
committed  to  and  detained  in  the  gaol  aforesaid  by  virtue 
of  the  said  warrant  of  commitment  for  the  felony  therein 
specified  and  expressed  as  aforesaid  with  force  and  arms 
at  the  parish  aforesaid  in  the  said  Coventry  division  of 
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tlie  said  county  of  Wanmek  felonioiuily  ww  aiding  and 
aadfiting  the  said  Sobm  Thompscm  then  and  there  being 
such  prifloner  in  the  said  gaol  and  lawfully  committed  to 
*Bjid  detained  theran  b»  aforesaid  hv  the  felony  ^^^00 
and  cause  aforesaid  to  attempt  to  make  his  escape  ^ 
,  from  and  out  of  the  said  gaol  against  the  form  of  the 
*  statute  in  such  case  made  and  provided  and  against  the 
peace  of  our  Lady  the  Queen  her  Crown  and  dignity. 

The  record  then  'stated  the  arraignment,  plea,  issue, 
venire,  verdict,  allocutus,  and  the  judgment  of  the  Court 
of  Quarter  Sessions,  which  was  as  follows : — ''  Wherefore 
all  and  singular  the  premises  being  seen  and  understood 
by  the  Court  here,  it  is  thereupon  ordered  and  adjudged 
by  the  Court  here  that  the  said  Henry  Boilofway  be  trans- 
ported beyond  the  seas  for  the  term  of  fourteen  years." 

On  the  11th  Jvne^  A.  d.  1851,  this  case  was  argued 
upon  a  GorwiUium  before  Lord  Campbbll  C.  J.,  Patteson 
J.,  Coleridge  J.,  and  Eble  J. 

S.  Flood  and  PobHridge^  for  the  prisoner,  plaintiff  in 
error.     MeUor^  for  the  Queen,  defendant  in  error. 

Flood  contended  that  the  indictment  did  not  charge 
an  offisnce  within  4  Qeo.  4,  c.  64,  sect.  43.  He  said  that 
the  indictment  was  bad,  because  it  did  not  shew  that 
Bcbin  Thompaon  had  attempted  to  escape,  or  that  his 
attempt  had  been  assisted  by  the  prisoner,  plaintiff  in 
error.  The  second  count  only  shewed  an  intention  to 
escape,  which  intention  was  very  different  from  an  at- 
tempt. Nor  did  the  second  count  sufficiently  inform  the 
prisoner  of  the  charge,  nor  state  with  sufficient  certainty 
the  means  by  which  he  aided  or  assisted  Thorr^peon.  It 
shewed  no  connection  between  ThompaorCa  intention  to 
escape,  and  the  alleged  aiding  and  assisting  on  the  part 
of  the  prisoner,  plaintiff  in  error.  Com.  Dig.  Pleader, 
s.  38. 
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Lord  Campbell  C.  J. — It  was  held  in  E.  v.  T^Uey,  2 
Leach^  C.  C  662,  that  there  was  no  necessity  for  alleging 

*2Q41  **^®'*  ^^^  party  in  prison  aided  did  attempt  to  es- 
cape,  for  that  he  could  not  have  been  aided  if  no 
such  attempt  had  been  made. 

Flood  submitted  that  there  was  no  proper  venue  to 
the  indictment.  It  did  not  sufficiently  appear  that  the 
act  of  aiding  and  assisting  was  in  the  county  of  Warrmck. 
R.  V.  OCaanoTj  5  Q.  B.  16 ;  R.  v.  M^ Daniel  and  Others, 
Fost.  121, 125.  The  caption  and  the  venue  are  in  the 
ordinary  form  where  adjourned  sessions  are  held,  but  the 
jurisdiction  of  the  sessions  is  peculiar.  Then  the  prin- 
cipal should  have  been  tried  before  the  prisoner,  the 
plaintiff  in  error.  Thampsaa  was  alleged  to  have  made 
an  attempt  to  commit  a  felony ;  the  offence  of  being  ac- 
cessary to  such  an  attempt  is  a  misdemeanor. 

Lord  Campbell  C.  J. — But  this  is  a  statutory  felony, — 
made  a  substantive  felony  by  4  Qeo.  4,  c.  64. 

Flood.  The  first  three  counts  do  not  shew  that  the 
prosecution  was  instituted  within  one  year  after  the 
offence  committed,  which  is  necessary,  unless  the  4tli 
sect,  of  16  Geo.  2,  c.  31,  is  repealed  by  4  Geo.  4,  c.  64. 
Again  the  indictment  should  have  been  found  by  a  grand 
jury  from  the  Caoentry  division  of  the  county,  and  not 
by  a  grand  jury  from  the  county  generally,  5  &  6  Viet 
c.  110,  ss.  7,  9.  Lastly,  one  or  more  of  the  counts  being 
bad,  and  the  sentence  of  transportation  being  a  general 
sentence,  the  judgment  is  bad.  OGonndl  v.  Rey.,  11  CI. 
&  Fin.,  155.  There  should  have, been  a  separate  sen- 
tence upon  each  of  the  nine  counts. 

Patteson  J. — Why  may  not  the  prisoner  have  assisted 
Thompaon  at  nine  different  times  ? 

Flood.  It  is  charged  in  all  the  counts  as  one  aiding 
and  assisting.  It  is  doubtful  whether  11  &  12  Vict  c.  78, 
s.  5,  applies  to  any  case,  except  where  the  amendment 
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is  to  increase  or  diminish  the  punishment  awarded  upon 
*an  indictment,  none  of  the  counts  of  which  are  r^oor 
bad.  ^  ^^"^ 

MdloTy  for  the  Crown,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J — I  entertain  no  doubt  that  under 
11  &  12  Vict.  c.  78,  s.  5,  if  we  find  one  good  count  in  the 
indictment,  although  all  the  other  counts  arc  bad,  we 
should  be  bound  either  to  pronounce  the  judgment  which 
ought  to  have  been  pronounced  by  the  Court  of  Quarter 
Sessions,  or  to  remit  the  record  to  that  Court  to  pronounce 
the  proper  judgment.  In  Bex  v.  Bourne^  7  Ad.  &  El.  68, 
it  was  held  by  this  Court,  that  at  Common  law  it  had  no 
power  to  pronounce  the  proper  judgment  in  such  a  case, 
or  to  remit  the  case  for  judgment  to  the  Court  below ; 
but  now  there  is  a  positive  enactment  of  the  Legislature, 
that  "  whenever  any  writ  of  error  shall  be  brought  upon 
any  judgment  or  any  indictment,  information,  present- 
ment, or  mquisition  in  any  criminal  case,  and  the  Court 
of  Error  shall  reverse  the  judgment,  it  shall  be  competent 
for  such  Court  of  Error  either  to  pronounce  the  proper 
judgment,  or  to  remit  the  record  to  the  Court  below,  in 
counts,  the  Court  below  ought  to  arrest  the  judgment  on 
order  that  such  Court  may  pronounce  the  proper  judgment 
upon  such  indictment,  information,  presentment,  or  inqui- 
sition." In  the  case  of  an  indictment  with  some  good  and 
some  bad  counts,  after  a  verdict  for  the  Crown  upon  all  the 
the  bad  counts,  and  pass  sentence  on  the  good  counts. 
Should  the  Court  below,  however,  have  pronounced  judg- 
ment generally,  the  Court  of  Error,  may  now  order  judg- 
ment to  be  arrested  on  all  the  bad  counts,  and  pronounce 
the  proper  judgment  on  all  the  good  counts.  It  has  been 
contended  that  the  stat  .11  &  12  Vict,  c.  78,  applies  only  to 
cases  where  the  pmiishment  is  to  be  altered ;  but  sect.  5 
says  any  "  judgment,"  and  there  can  be  no  difficulty  in 


296  2  I>BN180N'S  CBJOynK  GASES. 

^^  ^-.  the  construction  of  the  statute.  *The  plahitiff  in 
-*  error  has  failed  to  shew  that  any  one  of  the  counts 
in  this  indictment  is  bad.  The  indictment  is  founded  on 
the  4  Oeo.  4,  c.  64,  s.  43,  which  enacts,  that  "if  any  per- 
son shall  by  any  meanawhatevery  aid  and  assist  any  priso- 
ner to  escape,  or  in  attempting  to  escape  firom  any  prison 
every  person  so  offending,  whether  an  escape  be  actually 
made  or  not,  shall  be  guilty  of  felony."  Under  this  clause 
a  count  is  sufficient,  although  it  does  not  state  the  means 
which  had  been  employed  to  assist  the  party  in  prison 
to  escape.  The  person  charged  with  aiding  the  at- 
tempt to  escape  is  equally  guilty,  whatever  means 
he  may  have  used ;  he  cannot  a«ist  a  party  in  prison 
to  escape  without  the  employment  of  some  means. 
This  is  not  like  an  indictment  for  obtaining  goods  by 
false  pretences,  in  which  the  false  pretences  must  be  set 
out,  in  order  that  the  CJourt  may  see  whether  they  are 
within  the  statute.  In  the  second  count,  the  means  em- 
ployed by  the  prisoner  to  aid  the  escape  are  set  out.  It 
is  alleged,  that  Thompson  being  a  prisoner  in  the  gaol, 
was  meditating  and  endeavouring  to  effect  his  escape, 
and  that  HoUoway  (the  plaintiff  in  error)  in  consequence 
of  overtures  from  Thompaony  did  then  and  there  receive 
and  take  into  his  possession  a  certain  key,  capable  of 
opening  divers  locks  in  the  gaol,  with  intent  to  enable 
Thompson  to  escape  from  the  gaol,  &c.,  and  that  so  the 
defendant  "  in  manner  and  form  in  this  count  mentioned 
feloniously  did  aid  and  assist  the  said  Thompson  then  and 
there  being  such  prisoner  as  aforesaid,  in  so  attempting 
to  escape  from  the  said  gaol."  The  count,  therefore, 
8heW8  most  amply  what  the  defendant  had  to  answer 
within  the  meaning  of  the  statute.  It  has  been  suggested 
that  this  might  have  been  done  innocently ;  but  the  aver- 
ment that  the  act  of  the  defendant  was  done  with  intent 
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to  enable  TTumvpecm  to  eaoapefwm  prison^  prevents  ^.^^^^ 
sach  an  ^argument.  The  answer  to  another  ob-  '- 
jection  made  by  the  prisoner's  Counsel  that  the  principal 
should  have  been  tried  before  the  defendant,  is,  that  this 
is  an  indictment,  not  at  common  law,  against  an  acces- 
sary, but  under  the  43d  section  of  4  Geo.  4,  c.  64,  which 
makes  it  a  substantive  felony  to  aid  and  assist  an  attempt 
to  escape,  such  attempt  itself  being  only  a  misdemeanor. 
With  respect  to  the  objection  to  the  caption  of  the  indict- 
ment, by  the  stat.  5  &  6  Vict.  c.  110,  the  city  and  county 
of  Coventry  are  annexed  and  made  part  of  the  county  of 
Wartoicky  and  the  sessions  held  at  Coventry  are  in  the 
same  situation  as  sessions  held  in  other  counties  by  ad- 
journment at  two  or  three  different  places.  The  venue, 
I  think,  is  sufficient;  and  I  am  of  opinion  that  the  judg- 
ment must  be  affirmed. 

Patteson  J. — With  respect  to  the  objection  to  the  cap- 
tion, the  stat.  5  &  6  Vict.  c.  110,  shews  that  the  sessions 
are  to  be  for  particular  divisions  of  the  county,  but  they 
are  not  the  less  sessions  for  the  whole  county.  The 
statute  does  not  make  the  divisions  two  counties ;  there- 
fore, the  jury  are  properly  described  as  a  jury  of  the 
county.  As  to  the  validity  of  the  counts  I  am  of  opinion 
that  there  is  no  objection  to  the  firsts  fourth,  and  seventh ; 
and  that  the  others  are  also  good  for  the  reasons  given 
by  my  Lord.  The  statement  of  the  venue  to  the  act  of 
assisting  the  prisoner  in  attempting  to  escape  is  sufficient. 
Whether  16  Oeo.  2,  c.  81,  is  altogether  repealed  or  not 
is  immaterial,  because  4  Gko,  4,  c.  64,  s.  43,  creates  a 
substantive  felony ;  and  as  it  is  made  a  felony  to  assist  a 
prisoner  in  attempting  to  escape,  *^  by  any  means  what- 
ever," it  would  be  idle  and  useless  to  set  out  the  means 
in  the  indictment.  I  also  think  that  the  judgment  is 
good.  The  fourteen  years  must  be  taken  to  be  the  same 
fourteen  years  on  each  count. 
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*9QR1  *CoLBRiDGE  J. — I  am  of  Opinion  that  the  right 
J  construction  has  been  put  upon  the  stat.  4  Qeo.  4, 
c.  64,  s.  43,  by  the  Lord  Chief  Justice  and  my  Brother 
Patteson,  and  that  the  second  count  contains  all  the 
conditions  which  the  prisoner's  counsel  says  are  necessary. 
Erle  J.  concurred. 


REGINA  V.  WILLIAM  MURDOCK. 

The  prisoner  was  a  travelling  salesman,  whose  duty  it  was  to  go  into  the  county 
of  D.  every  Monday  to  sell  goods  and  receive  money  for  them  there,  and  return 
with  it  to  his  master  in  N.  eyery  Saturday,  He  received  two  sums  of  money 
for  his  master  in  2>.,  but  never  returned  to  render  any  account  of  them.  Two 
months  afterwards  he  was  met  by  his  master  in  iV.,  who  asked  him  what  he 
had  done  with  the  money.  The  prisoner  said  he  was  sorry  for  what  he  had 
done ;  he  had  spent  it. 

JHtld,  that  the  prisoner  was  rightly  indicted  in  N.^  there  haying  been  evidence  to 
go  to  the  jury  of  an  embezzlement  in  N, 

The  prisoner  was  tried  before  Parke  B.,  at  the  Sum- 
mer Assizes,  for  the  county  of  the  town  of  Nottrngham, 
on  an  indictment  for  embezzling  two  sums,  the  property 
of  his  master,  James  Macqueen. 

The  prisoner  was  a  travelling  salesman,  and  his  duty 
was  to  go  into  Derbyshire  every  Monday,  and  to  sell 
goods  and  receive  the  money  for  them  there,  and  to  re- 
turn with  it  to  his  master  in  Nottmghmi  on  a  Saturday. 

He  received  the  two  sums  mentioned  in  the  indictment 
on  the  6th  of  May,  in  Derbyskirey  and  did  not  return  the 
following  Saturday,  nor  at  all  to  his  master's. 

There  was  no  evidence  of  what  became  of  him  till  two 

*9QQ1   ^^^^''^  after,  when  he  was  met  by  his  master  in 

J   "^ Nottingham,  who  asked  him  what  he  had  done 

with  the  money,  and  he  said,  "  he  was  sorry  for  what  he 

had  done;  he  had  spent  it." 


r 


BEGINA  V.  tfURDOGK.  299 

The  prisoner  was  found  guilty,  but  as  the  learned 
Judge  doubted  whether  he  could  be  properly  convicted 
on  this  evidence  of  embezzlement  in  the  town  of  Notliny- 
hamj  his  Lordship  did  not  pass  sentence,  (a) 

On  Saturday,  15th  November,  A.  D.  1851,  this  case  wa^ 
argued  before  Lord  Campbell  C.  J.,  Parke  B.,  Maule  J., 
Talpoubd  J.,  and  Maetin  B. 

Manson,  for  the  Crown. 

The  two  sums  of  money  were  received  in  Derbyshire ; 
there  was  no  proof  of  a  receipt  of  money  in  Nottinghamy 
and  the  question  is,  whether  there  was  jurisdiction  to  try 
the  prisoner  in  Nottingham  for  embezzlement.  I  submit 
that  there  was  jurisdiction,  inasmuch  as  the  prisoner 
ought  to  have  accounted  to  his  master  in  Nottingluim,  and 
did  not  do  so.  It  has  been  laid  down  by  Colerux^^e  J., 
that  non-accounting  is  equivalent  to  denial.  {Reg.  v. 
Jackson  1  Car.  &  K.  284  ;  Rex  v.  Hdbaon,  Russ.  &  R.  56 ; 
Reg.  V.  Norman,  Car.  &  M.  501.) 

Lord  Campbell  C.  J. — Both  parties,  I  suppose,  were 
living  in  Nottingham. 

Manaon.  Yes.  In  Rex  v.  Squire,  Russ.  &  R.  349,  the 
Judge  told  the  jury  that,  if  the  prisoner  had  fraudulent- 
Iv  omitted  to  accoimt,  he  was  guilty  of  embezzlement. 
Here  there  was  a  fraudulent  omission  to  account  in  NoU 
tingham. 

Martin  B. — The  question  is,  whether  there  was  juris- 
diction to  try  the  prisoner  in  Nottingham. 

Lord  Campbell  C.  J. — Whether  there  was  evidence  to 
go  to  the  jury  of  an  embezzlement  in  Nottingham? 

"^Manaon.  In  Rex  v.  Hobson,  Russ.  &  R.  56,  r^oAA 
where  the  prisoner  received  the  money  in  Shrop-  ^  "*"" 
shire,  and  denied  its  receipt  in  Staffordshire,  it  was  held 
that  he  was  rightly  tried  in  the  former  county, 

(a)  See  Rex  r.  Taylor^  3  Bob.  ft  Pal.  696. 
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Lord  Cahfbell,  C.  J. — ^Because  there  was  evidence 
against  the  prisoner  in  Derbyshirey  it  does  not  follow  that 
he  might  not  be  tried  in  Nottingham. 

Manson.  We  have  no  evidence  where  the  prisoner 
was  at  the  time  when  he  should  have  accounted.  The 
presumption  from  the  facts  of  the  case  is,  that  he  re- 
turned to  Nottingham^  and  that  having  returned,  he 
omitted  to  account,  as  it  was  his  duty  to  do.  By  7  &  8 
Geo.  4,  c.  64,  s.  12,  in  all  cases  in  which  an  offence  is 
begun  in  one  county  and  completed  in  another,  the  pri- 
soner may  be  tried  in  either. 

Parke  B. — That  act  does  not  apply  in  this  case.  The 
question  is,  where  the  offence  vxis  completed. 

No  Counsel  appeared  for  the  prisoner. 

Lord  Campbell  C.  J. — The  question  is,  whether  there 
is  evidence  to  go  to  the  jury  whether  the  embezzlement 
was  committed  in  the  town  and  county  of  Nottinghamy 
and  I  think  that  there  was  sufficient  evidence  upon  which 
the  jury  might  have  come  to  that  conclusion.  The  jury 
may  have  disbelieved  the  prisoner's  story  as  to  the  way 
in  which  he  had  spent  the  money,  and  they  may  have 
thought  that  the  prisoner  had  spent  it  in  Ndttingham ; 
they  were  not  bound  to  arrive  at  such  a  conclusion,  but 
still,  I  think,  there  was  evidence  to  go  to  the  jury  that 
the  embezzlement  took  place  in  Nottingham. 

Parke  B. — ^I  think,  on  consideration,  that  there  was 
sufficient  evidence  for  the  jury  of  embezzlement  in  Not- 
tingham  ;  that  the  prisoner's  m>t  returning  and  accaunUng 
to  his  master  in  Nottinghamy  as  it  was  his  duty  to  do,  was 
equivalent  to  embezzlement  in  Nottingham.  ♦The 
-■  mere  fact  of  his  spending  the  money  does  not  of 
itself  constitute  embezzlement ;  there  must  be  a  refusal 
to  account,  or  a  non-accounting.  In  the  case  Rex  v. 
IhyloTy  3  Bos.  &  Pul.  596,  where  a  servant  received 
money  for  his  master  in  the  county  of  Surrey y  and 
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having  afterwards  returned  into  Mddleaex^  and  being 
called  on  to  account  for  it  by  his  master,  there  denied 
the  receipt  of  it,  it  was  held^  iliat  he  was  rightly  indicted 
for  embezzlement  in  Middlesex.  As  Lord  AlvanLey,  in 
giving  judgment,  remarked,  "  Here  there  is  no  evidence 
of  any  act  to  bring  the  prisoner  within  the  statute  until 
he  is  called  upon  by  his  master  to  account.  When 
called  upon  by  his  master  to  account  for  the  money,  the 
prisoner  denied  that  he  had  ever  received  it.  This  was 
the  first  act  from  which  the  jury  could,  with  certainty, 
say  that  the  prisoner  intended  to  embezzle  the  money. 
There  was  no  evidence  of  the  prisoner  having  done  any 
act  to  embezzle  in  the  county  of  Surrey,  nor  could  the 
offence  be  complete,  nor  the  prisoner  guilty,  unless  he 
refused  to  account  to  his  master. 

Maule  J. — I  agree  in  the  conclusion  at  which  the 
Lord  Chief  Justice  and  Parke  B.  have  arrived,  but  for 
different  reasons  from  those  stated  by  Parke  B.  I  think 
that  the  offence  was  committed,  when  two  months  after 
the  receipt  of  the  money,  the  prisoner  met  his  master  in 
Nottmgham,  and  on  being  asked  by  his  master  respecting 
the  money,  did  not  account  to  him  for  it.  In  my  view 
the  offence  was  then  complete,  and  the  prisoner  became 
liable  to  be  indicted  in  Nottingham.  The  mere  omission 
to  account,  if  the  prisoner  had  never  returned  to  NoUing- 
Immy  would  not  have  rendered  him  liable  to  be  tried  in 
Nottingham.  Suppose  that  he  had  gone  to  Derbyshire. 
and  stayed  there  six  months,  and  never  ^returned  pg^g 
to  Nottingham^  he  would,  according  to  my  Brother 
Parke's  view,  if  apprehended  in  Derhyahire,  have  been 
indictable  in  Nottingham.  I  cannot  think  that  can  be  so. 
Some  of  the  cases  say  that  non-accounting  is  suiBcient 
evidence  of  embezzlement ;  but  in  all  these  cases  the 
prisoner  is  in  the  county  where  he  breaks  his  duty,  and 
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completes  the  offence  of  embezzlement  by  omitting  or 
refusing  to  account. 

Talpoubd  J. — My  opinion  is,  that  the  offence  was  com- 
pleted when  the  prisoner  refused  to  account  to  his  master 
in  Nottingham. 

Martin  B. — ^I  cannot  say  that  there  was  no  evidence 
to  go  to  the  jury;  but  if  the  jury  were  of  opinion  that 
the  prisoner  embezzled  the  money  in  NottingJumiy  I  think 
that  they  arrived  at  a  wrong  conclusion. 
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On  a  trial  where  it  was  material  to  prove  whether  J.  had  died  before  M.j  the 
defendant  produced  a  document  purporting  to  be  a  copy  of  JJt  will,  and  falsely 
swore  that  he  had  examined  it  with  the  original  will  in  the  registry  at  L. ; 
and  also  that  he  had  examined  a  memorandum  at  the  foot  of  the  copy  of  the 
will  with  the  entry  in  a  Book  called  the  Act  Book  in  the  same  registry. 
The  Jndge  oflfered  to  admit  the  evidence,  but  it  was  withdrawn ;  it  was,  in 
point  of  law,  inadmissible. 

Jleldj  that  the  circumstances  that  the  evidence  was  inadmissible  and  was  with- 
drawn, did  not  affect  the  question  of  perjury,  as  it  could  not  purge  the  false 
swearing ;  and  that,  as  it  was  material  whether  probate  of  J.^t  will  was  granted 
in  the  lifetime  of  if.,  if  the  evidence  of  the  prisoner  had  been  received,  it  would 
have  been  material  to  the  issue,  and,  consequently,  that  the  false  oath  of  the 
prisoner  amounted  to  perjury. 

SembUf  per  Maulb  J. — That  false  swearing  in  a  judicial  proceeding,  in  a  matter 
material  to  that  judicial  proceeding,  is  perjury,  whether  the  false  oath  be  re- 
levant or  not  to  the  issue  then  being  tried. 

Upon  the  trial  of  the  cause  Doe  dem.  Bichard  v.  Ori/- 
fitJiSy  a  copy  of  the  will  of  William  Joaeph^  was  tendered, 

*3031  *^^^  ^^  objection  to  its  admissibility,  the  present 
defendant,  who  was  then  attorney  for  the  lessor 
of  the  plaintiff,  swore  that  he  had  examined  the  copy 
produced,  with  the  original  will  in  the  Registry  at  Han- 
daffy  and  upon  further  objection,  that  the  original  will 
was  inoperative  in  respect  of  a  chattel  interest,  and  that 
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therefore,  either  the  prohate  ought  to  be  produced,  or  the 
Act  Book  be  proved ;  the  defendant  further  deposed,  that 
he  had  examined  the  memorandum  at  the  foot  of  the 
copy  of  the  will,  with  the  entry  in  the  Act  Book,  at  the 
same  Registry. 

Upon  this  evidence  the  Judge  offered  to  receive  the 
document  in  evidence ;  but  the  Counsel  for  the  plaintiff 
withdrew  it. 

Upon  the  trial  of  the  present  indictment  at  the  Monr 
mauthshire  Summer  Assizes,  before  Erle  J.,  it  was  proved 
that  the  defendant  had  not  made  either  of  the  examina- 
tions which  he  so  deposed  to,  and  he  was  found  guilty  of 
perjury ;  but  the  learned  Judge  reserved  the  question, 
whether  the  false  oath  was  relevant  and  material  to  the 
issue  then  being  tried,  so  as  to  amount  to  perjury ;  as  to 
which  the  following  are  the  facts : — 

On  the  trial  of  the  ejectment,  the  lessor  of  the  plaintiff 
claimed  to  be  entitled  to  a  term  which  had  been  granted 
to  WUliam  Joseph  and  Bees  Morgan^  jointly ;  and  his  title 
was  that  Morgan  had  survived  Joseph,  and  assigned  the 
term  to  CcUherinej  the  widow  of  Joseph^  who  married 
SmmderSy  and  on  her  marriage  made  a  settlement,  under 
which  the  term  vested  in  him. 

The  wiU  of  Joseph  was  irrelevant  to  this  title ;  but  the 
time  of  his  death  was  a  material  fact,  in  order  to  prove 
that  Morgan  had  survived  him,  and  proof  of  the  probate 
of  the  will  of  Joseph,  would  thus  have  been  relevant  evi- 
dence towards  establishing  the  plaintiff's  *title.  p^qaj 
The  purpose  of  the  plaintiff's  Counsel  in  tender-  L 
ing  the  evidence,  was  to  clear  a  doubt  respecting  the 
interest  of  Joseph  in  the  term,  which  was  expected  to  be 
raised  by  the  defendant,  and  after  the  document  was 
Avithdrawn,  the  survivorship  of  Morgan  to  Joseph,  was 
clearly  proved  by  other  evidence  for  the  plaintiff;  but 
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the  purpose  for  which  the  document  was  offerod^  was 
not  stated  at  the  time  of  the  trial  of  the  ejectment. 

It  Airther  appeared  that  in  the  Begistry  at  UomAaff^ 
it  was  the  practice  to  indorse  the  act  of  probate  on  the 
original  will,  and  that  the  book  called  the  Act  Book, 
contained  a  daily  account  of  the  matters  of  business  com- 
pleted in  the  Begistry,  and  that  the  memorandum  at  the 
foot  of  the  document  in  question,  was  a  copy  of  the  entry 
in  this  book  relating  to  the  probate  of  the  will  of  Josepli. 
and  not  a  copy  of  the  act  of  probate  indorsed  on  the 
original  will.  It  follows  that  the  examination  of  the 
document  tendered,  with  the  entry  in  the  book  called 
the  Act  Book,  at  IJxmdaff,  did  not  render  the  document 
legally  admissible  as  an  examined  copy  of  an  act  of  pro- 
bate. 

Judgment  was  postponed,  and  the  defendant  was  dis- 
charged on  iseoognizance,  with  sureties  to  appear  at  the 
next  assizes  for  MomncuOi. 

On  the  15th  November,  A.  d.  1851,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Maule  J.,  Platt  B.,  Tal- 
FOURD  J.,  and  Martin  B. 

Oray,  for  the  prisoner. 

The  question  here  is,  whether  the  fact  to  which  the 
defendant  swore  was  material  to  the  issue  then  being 
tried.  The  case  finds  that  proof  of  the  time  of  JoaepKs 
death  was  material,  and  that  proof  of  the  probate  of  his 
will  would  have  been  relevant.  The  defendant  swore 
that  he  had  examined  a  paper,  produced  with  the  origiiial 

♦QA^i  ^^'  ^^^  ^  memorandum  at  the  foot,  with  a  book 
-I  called  the  Act  Book.  If  this  '^had  been  true,  the 
paper  would  not  have  been  admissible  in  evidence,  for 
the  book  did  not  contain  the  act  of  probate.  As  the  will 
related  to  personalty,  the  probate  itself  was  the  proper 
evidence  of  it.  The  question  raised  is  aimply  this,  if  a 
witness  swears  that  he  has  examined  a  document,  not 
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receivable  in  evidence^  with  a  certain  book,  can  that  be 
said  to  be  material  to  the  issue?  The  time  of  JoeepTis 
death  was  the  issue ;  how  can  the  fact,  that  the  witness 
swore  he  had  examined  a  paper,  not  receivable  in  evi- 
dence, with  a  certain  book,  be  material  to  that  issue? 

Mabtin  B. — ^Is  the  Act  Book  a  register  of  probates? 

Qray.  The  Act  Book  ought  to  contain  the  acts  of 
the  Court;  but  here  it  is  a  book  having  the  name  merely. 
It  is  not  an  act  book  containing  the  acts  or  judgments  of 
the  Court;  it  contains  nothing  but  private  memorandums. 
The  witness  did  not  swear  that  what  he  produced  was 
an  act  of  the  Court. 

Talfourd  J. — The  matter  in  question  being  personalty, 
the  probate  of  course  was  the  proper  evidence ;  but  my 
unpression  at  the  trial  was,  that  the  witness  swore  what 
he  thought  would  do  to  let  in  the  paper  in  evidence. 

Maule  J. — ^Did  not  the  prisoner  swear  that  he  had 
examined  the  paper  produced  with  the  will,  for  the  pur- 
pose of  raising  the  question  whether  the  evidence  could 
be  let  in  or  not? 

Lord  Campbell. — That  the  witness  swore  falsely  in 
giving  his  evidence  is  admitted. 

Qray.  But  its  materiality  to  the  issue  is  the  ques- 
tion. 

Maule  J. — Is  that  so?  Is  it  not  rather  whether 
what  is  sworn  is  untrue  and  is  material  to  a  judicial 
proceeding? 

Qray.  I  apprehend  that  to  constitute  perjury  the 
false  oath  must  be  material  to  the  iemite  then  being  j-^o  a/> 
"Hried.  It  is  not  enough  that  the  evidence  has  ^ 
relation  to  the  matter  in  issue ;  it  must  be  material  to 
the  issue.  It  was  contended  when  the  defendant  was 
tried,  that  what  he  had  sworn  was  material  for  the  jury 
who  were  to  act  on  the  evidence  before  them;  and, 
secondly,  that  it  was  material  for  the  Judge,  who  was 
Vol.  n,— 20 
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to  say  whether  it  was  to  be  put  to  the  jury  or  not.  But 
it  could  not  be  material  for  the  jury,  for  it  was  withdrawn 
from  their  consideration,  and  they  could  not  legitimately 
act  upon  it;  and,  here  the  Judge  was  not  a  Judge  of  fact. 
There  are  cases  where,  upon  questions  arising  incident- 
ally during  a  trial,  the  Judge  is  Judge  of  the  fact,  and  I 
admit  that  in  such  a  case,  if  the  witness  swore  falsely  in 
his  answers  it  would  be  perjury.  But  I  submit  that  here 
there  was  no  evidence  for  the  Judge  to  decide  upon. 

Lord  Campbell. — ^It  was  proffered,  Mr.  Oray^  to  induce 
the  Judge  to  admit  secondary  evidence. 

Qray.  This  evidence  was  not  on  any  issue  of  fact 
which  the  Judge  had  to  try;  he  could  not,  in  that  stage, 
have  received  evidence  in  contradiction.  It  was  merely 
evidence  to  be  given  to  the  jury  through  the  Judge. 

Maule  J. — Then  if  there  should  be  a  bill  of  exceptions 
in  a  case,  whether  false  swearing  be  perjury  or  not,  is 
to  depend  upon  the  judgment  in  the  House  of  Lords? 
Here  the  defendant  by  means  of  a  false  oath  endeavours 
to  have  a  document  received  in  evidence ;  it  is,  therefore, 
a  false  oath  in  a  judicial  proceeding;  it  is  material  to  that 
judicial  proceeding,  and  it  is  not  necessary  that  it  should 
have  been  relevant  and  material  to  the  issue  being  tried,  (a) 

(a)  Lord  Cokt  (3  hut,  165}  thus  defines  pexjary:  "It  is  a  crime  committed 
when  a  lawful  oaUi  is  ministered  bj  any  one  that  hath  anthoritj,  to  any  person, 
in  any  judicial  proceeding,  who  sweareth  absolutely  and  falsely  in  a  maiUr 
material  to  the  iuue,  or  eaute  m  question,  by  their  own  act,  or  by  the  subornation 
of  others ;"  and  (p.  167)  in  commenting  on  the  words  marked  in  itaHetf  he  adds, 
"  For  if  it  be  not  material,  then,  though /alee  it  be,  yet  it  it  no  perywry,  because  U  eon- 
eemeth  not  the  point  in  euit,  and  therefore,  in  effect,  it  is  extra-judicial.  Also  this 
act  (5  FUz,  c.  9)  gireth  remedy  to  the  party  grieved,  and  if  the  deposition  be 
not  material  he  cannot  be  griered  thereby;"  and  in  support  of  this.  Lord  Coke 
cites  Braeton  (lib.  4,  c.  188).  Havtkine,  however,  notices  the  following  important 
qualification  to  the  rule  so  laid  down:  ^^Aleo  it  eeemeth  that  any  false  oath  is  pun" 
ishable  as  perjury,  which  tends  to  mislead  the  Court  in  any  of  (heir  proceedings  reUUing 
to  a  matter  judicially  btfore  them,  though  it  in  no  way  affect  the  prine^  judgment 
which  is  to  be  given  in  the  cause."  (1  Hawk,  P,  C,  bk.  1,  c.  69,  s.  3,  ed.  Leach.) 
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^Qray.    Where  the  Judge  is  trying  a  question   nor^>j 
offact^there  I  admit  perjury  may  be  committed,   ■- 
though  the  question  may  not  be  material  to  the  issue, 
because  the  false  oath  may  mislead  the  Judge. 

Lord  Campbell  C.  J. — ^You  must  look  to  the  state  of 
things  when  the  document  was  tendered  in  evidence ; 
the  fact,  that  it  was  afterwards  withdrawn  is  wholly  im- 
material. 

Gray.  When  it  turns  out  that  it  is  inadmissible  and 
immaterial  it  comes  to  nothing. 

Lord  Campbell  C.  J. — Then,  whether  what  is  sworn 
is  perjury  or  not,  depends  upon  something  which  occurs 
ayfer  t^perjury. 

Gray.  No.  The  character  of  what  the  prisoner  swore 
was  the  same  at  the  moment  of  swearing  as  afterwards. 
The  Judge  could  have  decided  upon  it  the  moment  it 
was  sworn.  Whether  it  was,  or  was  not  true,  does  not 
affect  the  question  of  its  admissibility.  La  all  the  cases 
where  it  has  been  held  that  the  false  swearing  does  not 
amount  to  perjuiy,  unless  it  be  material  to  the  issue,  no 
doubt  the  witnesses  intended  to  deceive  the  jury,  but  that 
is  not  enough. 

Maule  J. — ^Where  do  you  find  that  laid  down. 

Gray  cited  JRex  v.  Beneaechy  Peake  Add.  Ca.  93 ;  Bex 
V.  Dimston,  By.  &  Moo.  109 ;  2  Russ.  Cr.  by  Greaves, 
596  J  Bex  v.  GriepCy  1  Lord  Raym.  256.    *In  all   r^oQo 
the  old  cases  the  question  was,  whether  what  was 
sworn  was  material  to  the  issue  being  tried. 

Lord  Campbell  C.  J. — It  was  for  the  Judge  to  decide 
whether  the  evidence  was  admissible  or  inadmissible. 

Gray.  It  was  not  for  him  to  decide  whether  what  the 
prisoner  swore  was  true  or  false ;  but,  whether  the  docu- 
ment were  admissible  in  evidence.  Suppose  that  what 
the  prisoner  swore  was  true  ? 

Mauls  J.— Suppose  the  Judge  had  left  it  to  the  jury 
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whether  they  believed  the  witness,  and  the  evidence  of 
the  prisoner  had  gone  to  the  jury  with  the  rest  of  the 
evidence,  and  the  jury  had  found  their  verdict  upon  it, 
would  the  false  swearing  then  be  perjury? 

Gray.  You  must  assume  that  a  Judge  will  act  legally. 
My  argument  rests  on  this,  that  the  document  was  inad- 
missible in  evidence,  and  that,  by  law,  it  never  could  get 
to  the  jury. 

iiord  Campbell  C.  J. — Then  you  make  the  question 
whether  the  false  oath  were  perjury  or  not,  depend  upon 
what  took  place  after  the  prisoner  left  the  witness  box  ? 

Talfoitrd  J. — If  the  document  tendered  in  evidence 
had  been  a  copy  of  the  Act  Book,  it  would  have  been 
admissible,  (a) 

Gray.  Whether  it  may  be  desirable  or  not,  that  this 
ingredient  in  the  offence  of  perjury  should  be  done  away 
with,  is  not  now  the  question ;  but  I  submit  that  this 
evidence  was  inadmissible,  that  by  law  it  never  could  get 
to  the  jury,  the  only  judges  of  the  fact  in  the  case,  that 
as  a  matter  of  fact  it  did  not  go  to  the  jury ;  therefore, 
that  it  was  not,  and  could  not  be,  material  to  the  issue^, 
^q AQ-i  and  that  unless  it  was  ^material  to  the  issue  being 
tried,  although  false,  it  did  not  amount  to  perjury. 

Keaiing  Q.  C,  for  the  Crown,  was  stopped  by  tlio 
Court. 

Lord  Campbell  C.  J. — I  am  of  opinion,  that  according 
to  the  law  as  it  stood  when  this  false  swearing  took  placi' 
that  the  conviction  was  right.  There  was  false  swearing 
in  a  judicial  proceeding.  How  can  it  be  said  not  to  have 
been  material  ?  It  was  necessary  to  prove  that  Joeepit 
died  before  Morgcm.  Although  the  fact  of  Joseph' e  death 
had  been  proved  by  parol  testimony,  if  evidence  was 

given  to  shew  that  probate  had  been  granted  of  Joseph's  will 

(a)  See  Davit  r.  WUHam$^  12  East,  232 ;  3  Pitt  Tayl.  Ev.  1049. 
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while  Morgan  was  still  living,  it  would  have  been  mate- 
rial in  corroboration.  With  a  view  to  have  the  copy  of 
the  will  received  in  evidence,  the  defendant  falsely  swore 
that  he  had  examined  the  paper  produced  with  the  origi- 
nal will  at  IMndaffj  and  the  entry  on  it  with  the  entry 
in  the  Act  Book ;  and,  thereupon,  the  Judge  said  I  will 
admit  it,  and  if  it  had  been  read,  it  would  have  gone  to  the 
jury  with  the  rest  of  the  evidence  in  the  case.  After- 
wards the  document  is  withdrawn,  but  that  cannot  purge 
the  false  swearing  committed  by  the  defendant.  It  has 
been  said  that  if  the  Judge  were  wrong  in  admitting  the 
document  in  evidence,  the  defendant  could  not  be  convict- 
ed ;  making  the  offence  of  peijury  to  depend  upon  whe- 
ther a  Judge  were  right  or  wrong .  in  his  direction  on  a 
question  of  law,  and  upon  the  decision  of  some  nice  point 
in  a  bill  of  exceptions,  which  might  ultimately  go  to  the 
House  of  Lords.  We  are  all  of  opinion,  as  the  evidence 
was  given  in  a  judicial  proceeding  with  the  view  to  the 
reception  in  evidence  of  a  document  which  was  material, 
and  as  that  evidence  was  false,  that  all  the  ingredients 
necessary  to  constitute  the  crime  of  perjury  are  present, 
and  that  the  conviction  must  be  affirmed. 
The  rest  of  the  Judges  concurred. 

[See  note  to  (hertonU  case,  2  Moody  C.  C.  263.] 
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WRIGHT. 

Two  men,  J.  and  W,,  acting  in  concert,  and  intending  to  defraud  S.^  entered  the 
shop  of  S.,  and  by  means  of  an  artifice  induced  him  to  draw  a  cheque  on  his 
bank  for  42Z.,  payable  in  the  name  of  the  prisoner  J.,  and  then  to  accompany 
J.  to  the  bank  to  see  it  paid,  on  the  understanding  that  they  were  to  return  to 
finish  the  transaction  by  the  payment  to  8.  of  forty-two  sovereigns,  and  that 
the  prisoner  W.  was  to  remain  at  the  shop  till  /.  and  8,  went  and  returned 
from  the  bank. 
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At  the  bank,  bj  the  desire  of  8.,  the  banker  handed  four  ten  poand  notes  and 
two  sovereigns  to  the  prisoner  J.  in  the  presence  of  5. 

The  prosecutor  5.,  and  the  prisoner  J,,  left  the  bank  together  and  while  on  their 
way  back  to  SJt  shop,  J.  went  into  an  inn-jard,  and  promising  to  return  im- 
mediately, absconded  with  the  four  ten  pound  notes,  and  the  two  sovereigns, 
which  he  and  the  prisoner  W.  (who  in  the  meantime  had  gone  oflf  from  the 
shop  with  the  forty-two  sovereigns)  appropriated  to  their  own  use. 

Heldf  that  the  misappropriation  of  the  notes  and  two  sovereigns  was  larceny,  8. 
never  having  parted  with  the  property  and  possession  in  them,  and  the  priso- 
ner J.  having  had  no  more  than  the  bare  custody  of  the  money  which  he  car- 
ried off. 


At  the  General  Quarter  Sessions  of  the  Peace  held  in 
and  for  the  liberty  of  Peterborough^  on  the  3rd  of  Jidi/y 
A.  D.  1851,  1  homos  J(Jm8on  and  Charles  WHght  were  in- 
dicted for  stealing  a  banker's  cheque  for  the  payment  of 
42Z.,  four  bank  notes  for  the  payment  of  lOZ.  each,  and 
forty-four  sovereigns,  the  property  of  John  Salman,  and  a 
verdict  of  guilty  was  recorded  against  them,  subject  to 
the  opinion  of  the  Court  of  Criminal  Appeal  on  the  fol- 
lowing case : — 

The  prosecutor  was  seated  at  his  shop  door  at  Pster- 
baroughy  on  the  28th  of  June  last,  being  market  day. 
The  prisoners  pla,ced  themselves  near  him,  and  began  a 
conversation  about  the  sale  of  some  beast'  and  a  pony ; 
they  disagreed  as  to  the  price,  Johnson  asking  42Z.,  and 
Wrighi  oflfering  40Z.,  when  the  prosecutor  said,  "  split  the 
diflference."  Johnson  then  *said  Wrighi  should 
J  have  them,  were  it  not  that  his  (Johnsons)  father 
would  be  angry,  as  Wright  had  bought  two  cows  over  his 
head.  Wright  oflfered  to  give  up  the  cows.  The  prose- 
cutor again  interposed,  and  the  prisoners  appeared  to 
conclude  a  bargain  that  Wright  should  give  Johnson  42Z. 
for  the  beast  and  the  pony,  and  that  a  half  sovereign 
should  be  returned,  provided  the  prosecutor  would  take 
the  money  from  Wright  and  pay  it  to  Johnson^  as  if  he 
the  prosecutor  were  the  buyer,  and  so  that  Johnsatis 
father  might  believe  him  to  be  the  real  purchaser.     The 
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prosecutor  conBented  to  act  as  a  ^^  go-between."  The 
parties  then  entered  his  shop,  and  Wright  counted  out 
forty-two  sovereigns,  forty  of  which  passed  through  the 
prosecutor's  hands  to  Jokn&ofa^  and  the  other  two  laid 
upon  the  coimter.  Johrmm  laid  down  the  forty  sove- 
reigns upon  the  counter  also,  with  an  explanation  that 
his  father,  ^^  who  was  an  austere  man,"  would  not  be 
satisfied  without  a  cheque  upon  a  banker,  and  requested 
the  prosecutor  to  draw  one  accordingly.  The  prosecutor 
went  round  to  his  desk,  leaving  the  prisoners  with  the 
sovereigns,  drew  the  cheque  payable  to  Ihomaa  Johnean 
or  bearer  for  422.,  returned,  and  delivered  it  to  Johnaon. 
At  this  time  he  lost  all  thought  of  the  money,  and  when 
he  returned  from  his  desk  the  sovereigns  had  disappeared. 
Jchnaon  said,  the  prosecutor  must  go  with  him  to  the 
bank  to  draw  the  money.  The  prosecutor  consented, 
and  Wright  was  to  remain  in  the  shop  until  they  returned 
"  to  finish  the  transaction."  The  prosecutor  and  Johieon 
left  Wright  alone  at  the  shop  door,  and  went  to  the  bank 
together,  when  the  cheque  was  cashed  by  the  desire  of 
the  prosecutor  in  four  notes  of  lOZ.  each,  and  two  sove- 
reigns. Johrmm  took  the  money,  and  came  out  of  the 
bank,  the  prosecutor  stopping  for  a  minute  or  two  to 
give  some  directions  about  his  pass-book.  *Instead  r*o-|o 
of  returning  at  once  to  Wright  at  the  prosecutor's 
shop,  Johnson  requested  the  prosecutor  to  accompany  him 
to  an  inn,  where  he  said  his  father  was,  to  satisfy  him  as 
to  the  business.  They  went  into  the  inn-yard  together, 
where  Jchnaon  called  for  his  pony,  at  the  same  time  slip- 
ping a  half  sovereign  into  the  prosecutor's  hand,  sajdng, 
"  I  will  go  and  turn  out  the  beast,"  when  he  made  oflf  by 
the  back  entrance  of  the  inn-yard,  leaving  the  prosecutor 
with  the  half  sovereign  and  the  pony,  which  the  ostler 
delivered  to  him,  instead  of  returning  with  him  to  the 
shop  (where  Wright  was  to  remain)  "  to  finish  the  tran- 
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saction/*  as  the  prosecutor  all  along  expected  was  to  be 
done,  and  the  forty-two  sovereigns  handed  over  to  him. 
The  prosecutor  then,  for  the  first  time,  suspected  that  he 
had  been  cheated.  He  made  haste  home  with  the  pony, 
and  found  that  Wright  had  fled  and  the  forty-two  sove- 
reigns also ;  nobody  but  the  prosecutor's  daughter  having 
been  in  the  shop.  The  pony,  with  the  bridle  and  saddle, 
were  not  worth  more  than  fifty  shillings.  The  prisoner 
Johnson  was  well  dressed,  like  a  farmer,  and  Wrighi  like 
a  jobber,  and  the  prosecutor  swore  that  he  believed  them 
to  be  respectable  men,  and  engaged  in  a  bond  fide  trans- 
action, and  that  he  assisted  in  it  purely  out  of  good  na- 
tiure,  and  was  not  to  receive  one  penny  for  what  he  did. 
He  also  stated  that  he  should  have  allowed  Johnson  to 
go  to  the  bank  alone  with  the  cheque,  he  remaining 
with  Wright  and  the  sovereigns  in  the  shop,  had  not 
Johnson  requested  him  to  go  to  the  bank  with  him.  The 
prosecutor  expressly  stated  in  his  evidence  that  he  ex- 
pected Johnson  was  to  come  back  with  him  to  Wrighi,, 
and  that  he  was  to  have  the  forty-two  sovereigns  firom 
Wright.  That  he  did  not  expect  Wright  would  "cut 
away,"  and  did  not  consider  Johnson  at  liberty  to  go  off 
with  the  money  before  he,  the  prosecutor,  had  the  sove- 
*S1S1  ^^8^^  *^  exchange.  It  was  proved  that  during 
the  same  morning  the  prisoners  attempted  to  en- 
gage another  party  in  a  similar  transaction,  and  evidence 
was  given  to  shew  that  the  prisoners  were  acting  in  con- 
cert, and  were  apprehended  in  a  gig  together  the  same 
evening,  about  twenty  miles  fix)m  Bsterhoroughy  Wright 
having  forty-five  sovereigns  found  upon  him. 

The  prisoners'  Counsel  contended  that  these  facts  would 
not  justify  a  conviction  for  larceny.  The  Chairman,  there- 
fore, put  the  following  questions  to  the  jury: 

First;  did  the  prisoners  throughout  intend  to  get  the 


f 


RBGINA  V.  JOHNSON.  SI  3 

property  of  the  prosecutor  into  their  possession  by  fraud, 
and  apply  it  to  their  own  use? 

Secondly;  did  the  prosecutor  intend  to  part  with  his 
property  in  the  cheque  and  change  until  Johnson  returned 
with  them,  and  the  prosecutor  received  the  forty-two 
sovereigns  ? 

Thirdly;  if  they  should  find  that  when  the  prosecutor 
gave  Jokn&ya  the  cheque  he  parted  with  the  property  in 
it,  and  the  money  obtained  for  it  at  the  Bank,  whose 
property  were  the  forty-two  sovereigns  left  upon  the 
counter? 

And  he  directed  them,  that  if  they  found  the  first 
question  in  the  affirmative,  and  the  second  in  the  nega- 
tive, that  the  prisoners  were  in  law  guilty  of  larceny  of 
the  cheque  and  change ;  and  further,  that  if  they  found 
the  first  two  questions  in  the  affirmative,  and  found  also 
that  the  forty-two  sovereigns  left  on  the  counter  became 
the  property  of  the  prosecutor  when  the  cheque  was  de- 
livered to  Johnson  or  cashed  at  the  Bank,  and  were  taken 
away  by  Wright,  they  were  guilty  of  a  larceny  of  those 
forty-two  sovereigns.  The  jury  found  an  original  intent 
to  defraud,  followed  by  a  general  verdict  of  guilty,  when 
the  prisoners'  Counsel  applied  for  a  case  for  the 
opinion  of  the  Court  '^'of  Criminal  Appeal,  and  ^ 
thereupon  the  Chairman  requested  the  jury  to  give  dis- 
tinct answers  to  the  several  questions  before  stated ;  and 
they  answered  the  first  question  in  the  affirmative,  and 
the  second  in  the  negative,  and  no  reply  to  the  third 
question  was  thereupon  asked  for.  If,  upon  the  facts 
stated  and  findings  by  the  jury,  the  prisoners  are  guilty 
of  larceny,  the  verdict  is  to  stand.  The  prisoners  were 
liberated  on  giving  bail  to  appear  and  receive  judgment. 

On  the  15th  of  Naoefmbery  A.  D.  1851,  this  case  was 
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argued  before  Lord  Campbell  C.  J.,  Maule  J.^^  Platt  B., 
Talfourd  J.,  and  Martin  B. 

MelioT  Q.  C,  for  the  Crown.  Bliaa  Q.  C.^  for  the  pri- 
soners. 

Bliaa  Q.  C.  I  submit  that  the  prisoners  are  not  guilty 
of  larceny  either  of  the  forty-two  sovereigns,  or  of  the 
cheque,  or  of  the  Bank  notes  and  two  sovereigns,  the 
change  for  the  cheque.  Firsty  as  to  the  forty-two  sove- 
reigns, there  could  be  no  larceny  of  them, — they  never 
were  in  the  possession  of  the  prosecutor.  They  merely 
passed  through  his  hand  from  Wnghi  to  Jchndon^  and 
the  opinion  of  the  jury  was  not  taken  as  to  these  forty- 
two  sovereigns. 

Lord  Campbell  C.  J. — As  to  the  forty-two  sovereigns, 
there  is  no  conviction. 

Bliaa.  Secondly ^  as  to  the  cheque,  there  was  no  larceny. 
There  was  no  abstracting, — ^no  felonious  taking. 

Lord  Campbell  C.  J. — You  say  that  the  cheque  was 
not  taken  invito  damino. 

Bliss.  The  cheque  was  absolutely  passed  over  to  the 
prisoner  Johnson  by  the  prosecutor,  and  it  was  presented 
at  the  Bank  at  the  prosecutor's  request.  There  was  no 
n  t^^i^gj  without  which  there  can  be  no  *larceny. 
J  That  was  done  with  the  cheque  which  the  prose- 
cutor himself  desired  should  be  done  with  it,  according 
to  the  purport,  tenor,  and  eflfect  of  the  cheque,  which 
was  payable  to  the  prisoner  Johnson  by  name.  Thirdly ^ 
the  Bank  notes  and  the  two  sovereigns,  the  change  for 
the  cheque,  never  were  the  prosecutor's.  This  point  is 
not  determined  by  the  finding  of  the  jury,  for  the  ques- 
tion is  not  what  the  prosecutor  intended,  but-  what  the 
banker  the  prosecutor's  agent,  intended  and  did.  The 
banker  having  the  possession  and  authority,  clearly  in- 
tended to  give  the  money,  and  did  give  it,  to  the  pri- 
soner. 


BBQINA  V.  JOHNSON.  $15 

Mattle  J. — ^Ib  it  not  open  to  the  proBOcutor  to  say  that 
the  proBecutor  and  the  prisoner  went  to  the  Bank  togeth- 
er; that  the  prisoner  had  the  cheque,  which  was  the 
property  of  the  prosecutor,  and  that  the  banker  gave 
them,  both  being  together,  change  for  the  cheque  ? 

Blias.  If  the  prosecutor  were  induced  to  part  with  the 
possession  only,  and  not  the  property,  then  this  would  no 
doubt  be  a  case  of  larceny,  but  if  he  parted  with  both 
the  property  and  the  possession,  then  it  would  be  a  case 
of  false  pretences. 

Platt  B. — The  banker  had  the  property  of  the  notes 
and  two  sovereigns  before  in  himself. 

Blise.  And  he  transfers  it  to  the  prisoner.  It  makes 
all  the  difference  that  a  third  person  hands  over  the 
notes. 

Lord  Campbell  C.  J. — But  the  prosecutor  was  present ; 
and  whose  the  property  was  depends  upon  the  under- 
standing between  the  prosecutor  and  the  prisoner. 

Bliss.  The  notes  were  paid  by  the  banker  to  the  pri- 
soner. 

Martin  B. — Suppose  two  gentlemen  go  to  a  bank. 
One  of  them  has  a  cheque,  and  at  the  counter  he  gives 
it  to  the  other,  who  hands  it  in  and  receives  the    r*oi  p 
"^amount  in  change, — ^whose  money  would  the 
change  be  ? 

Bliss.  But  if  the  prosecutor  never  had  possession  but 
by  the  prisoner,  the  offence  would  not  be  larceny,  but 
embezzlement.  In  larceny  the  prosecutor  must  have  had 
a  corporal  possession.  {Bex  v.  Bazeley^  2  Leach,  835 ;  2 
East  P.  C.  571 ;  Bex  v.  Waite,  1  Leach,  28 ;  Bex  v.  Bull, 
2  Leach,  841 ;  Beg  v.  Watts,  2  Den.  C.  C.  14.) 

MeUor  Q.  C,  for  the  Crown. 

First,  it  is  important  to  observe  that  it  is  found  in  the 
case  that  there  was  an  original  intention  on  the  part  of 
both  the  prisoners  to  deprive  the  prosecutor  of  his  pro- 
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perty,  by  means  of  fraud ;  but  the  "prosecutor  never  did 
part  with  the  property,  in  the  sense  in  which  the  cases 
%.  If  the  prLS,  V  me.™  of  a  triek,  obWned  fte 
cheque  animo  /u/rand%  he  is  guilty  of  larceny. 

Lord  Campbell  C.  J. — ^Although  all  that  is  done,  is 
done  as  arranged  by  the  prosecutor. 

MeUar.  Yes ;  but  as  it  was  done  by  fraud  and  trick, 
in  contemplation  of  law,  it  was  done  agamst  his  will. 

Maule  J. — ^Would  that  not  put  an  end  to  all  the  dis- 
tinctions between  larceny  and  false  pretences? 

MeHor.  I  apprehend  not.  (2  RvsaeU  on  Orimea,  23, 
24).  At  the  banker's,  the  prosecutor  and  the  prisoner 
were  present  together.  The  cheque  was  as  much  in  the 
possession  of  the  prosecutor  as  the  prisoner.  The  pri- 
soner had  but  the  "  bare  custody ;"  and  Lord  Hale  says, 
such  bare  custody  is  not  enough  to  prevent  an  offence 
from  being  larceny.  According  to  the  finding  of  the 
jury,  the  prosecutor  did  not  intend  to  part  with  his  pro- 
perty in  the  cheque  till  he  had  received  forty-two  sove- 
reigns for  it.  There  is  no  pretence  that  the  prisoner  re- 
ceived the  cheque  lawfully.  By  a  trick,  he  induces  the 
prosecutor  to  give  it  to  him.  Possession  rightly 
-^  means  an  independent  posaemon^  and  there  was 
no  independent  possession  in  the  prisoner,  either  of  the 
cheque  or  of  the  notes.  {Bex  v.  SpearSy  2  East  P.  C. 
§68 ;  2  Russell  on  Crimes,  23.)  The  prisoner  had  no 
independent  possession  of  the  notes  and  two  sovereigns. 
They  were  the  property  of  the  prosecutor,  and  construc- 
tively the  possession  remained  in  him  all  the  time.  The 
prisoner  had  the  custody  of  the  notes  and  the  two  sove- 
reigns, but  the  custody  only,  for  the  prdl^tecutor  never 
intended  to  part  with  tlie  property  or  possession  in  them, 
until  he  received  at  his  shop  the  forty-two  sovereigns,  as 
agreed  upon.  The  prisoner  never  had  an  independent 
possession  of  the  notes  and  two  sovereigns,  and  unless 
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he  had  such  an  mdef^ndent  poBsession,  his  ndsappropria- 
tion  of  them  was  larceny. 

Bliae  replied^  and  cited  Bex  v.  Eobaon,  Bass.  &  R.  413 ; 
Bex  V.  NichoUm,  2  East  P.  C.  669 ;  Bex  v.  Bazeley,  2 
East  P.  a  571j  Bex  v.  3Wfey,  2  Leach  C.  0.662;  Bejc, 
V.  Spearsy  2  Leach  C.  C.  826. 

Ou/r.  adv.  vuU. 

On  the  22cl  of  November,  Lord  Campbell  C.  J.  deliver- 
ed the  following  judgment: — (a) 

We  are  of  opinion  that  the  conviction  is  right,  with 
respect  to  the  bank  notes  and  two  sovereigns  that  were 
given  in  exchange  for  the  cheque.  It  appears  that  the 
cheque  was  the  property  of  the  prosecutor,  and  the  jury 
have  found  that  the  prisoners  throughoiit  intended  to  get 
the  property  of  the  prosecutor  into  their  possession  by 
fraud,  and  apply  it  to  their  own  use,  and  that  the  prose- 
cutor did  not  intend  to  part  with  his  property  in  the 
cheque  and  the  change  for  it  until  JoJmaon  returned  with 
the  change,  and  until  the  prosecutor  *received  r*Q-io 
the  forty-two  sovereigns.  The  cheque  then  being 
the  property  of  the  prosecutor,  he  accompanied  JoJmaofi 
to  the  banker's  to  get  it  cashed ;  and  it  is  expressly  found 
that  "the  prosecutor  and  Johnson  left  Wright  alone  at 
the  shop  door  and  went  to  the  Bank  together,  when  the 
cheque  was  cashed,  by  deaire  of  the  proeecutOTy  in  four 
notes  of  ten  pounds  each  and  two  sovereigns.'*  Now 
these  words  to  which  our  attention  was  not  particularly 
called  on  the  argument  of  the  case,  are  material,  because 
they  shew  that  the  prosecutor  continued  to  exercise  a 
control  over  the  transaction  as  owner  of  the  cheque,  and 
that  it  was  upon  his  direction  that  the  banker  paid  the 


(a)  The  other  Judges  present  were  Aldbrsom  B.,  Platt  B.,  Talfourd  J.,  and 
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cheque  in  four  notes  of  ten  pounds  and  two  sovereigns. 
These  notes  and  sovereigns  were  handed  over  to  Johnson 
with  the  permission  and  by  order  of  the  prosecutor. 
Johrmm  was  intrusted  by  the  prosecutor  to  hold  them, 
and  merely  to  hold  them ;  he  had  the  custody  of  the 
money,  and  not  the  possession.  The  possession  still  re- 
mained in  the  prosecutor.  The  property  remained  in 
him,  and  he  had  never  parted  with  the  possession.  Joknaon 
received  the  notes  and  sovereigns  with  intent  to  steal 
them,  and  the  case  clearly  amounts  to  larceny.  The 
cases  in  2  East  P.  C.  are  directly  in  point. 

[False  pretences  and  artifices  in  obtaining  another's  property  by  one  in  pur- 
suance of  a  felonious  intent,  will  constitute  a  larceny,  provided  no  temporary 
trust  or  possession  was  extended  to  the  party.  WtUon  y.  The  State^  1  Porter,  118. 
Where  one,  having  only  the  care,  charge  or  custody  of  property  for  the  owner,  con- 
verts it,  animo  furasidi^  it  is  larceny ;  the  possession,  in  judgment  of  law  remain- 
ing in  the  owner  until  the  conrersion.  The  People  y.  CaU^  2  Denio,  120  j  Starhu^t 
etuej  1  Leigh,  752.] 
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If  the  prisoner,  on  cross-examination  of  the  witnesses  for  the  prosecution,  elicit 
evidence  as  to  his  good  character  it  is  "  giving  evidence"  within  the  proviso 
in  the  stat.  14  k  16  Vtet.  c  19,  s.  9,  and  the  prosecutor  can,  in  answer  thereto 
give  proof  of  the  prisoner's  previous  conviction. 

At  the  Greneral  Quarter  sessions  of  the  peace  for  the 
county  of  Worcester ,  held  on  the  13th  day  of  October , 
1851,  James  Shrimpion  was  indicted  for  felony. 

The  indictment  contained  a  statement  of  the  previous 
conviction  of  the  prisioner  in  the  year  1838. 

In  the  course  of  the  trial,  John  Roberts  was  examined 
as  a  witness  for  the  prosecution.  On  cross-examination 
by  the  Counsel  for  the  prisoner,  Jchft  Roberts  stated  that 
her  had  known  the  prisoner  for  six  or  seven  years  last 


r 
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past,  and  that  during  that  time  the  prisoner  had  borne  a 
good  character  for  honesty. 

The  counsel  for  the  prosecution  thereupon  claimed, 
under  the  provisions  of  the  statute  14  &  15  Vict.  c.  19,  s. 
9,  to  give  evidence  of  the  previous  conviction  of  the  priso- 
ner in  1838,  as  mentioned  in  the  indictment. 

This  evidence  was  objected  to  by  the  prisoner's  Counsel 
as  inadmissible :  first,  because  the  evidence  of  the  good 
character  of  the  prisoner,  elicited  from  the  witness  Boberts, 
was  confined  to  a  period  between  the  years  1844  and 
1851 ;  and,  therefore,  evidence  of  the  prisoner's  conviction 
in  1838  was  not  in  answer  thereto :  secondly,  because 
Roberts  being  a  witness  for  the  prosecution  only,  the  priso. 
ner  did  not,  by  the  answers  of  JRoberta  to  questions  put 
to  him  in  cross-examination,  give  evidence  of  his  (the 
♦prisoner's)  good  character  within  the  meaning  of  (-^09/% 
the  14  &  15  Vict.  c.  19,  s.  9.  L  ^^^ 

The  Court  overruled  the  objection,  and  the  conviction 
of  the  prisoner  in  1838  was  thereupon  given  in  evidence 
before  the  verdict  was  returned.  The  prisoner's  Counsel 
addressed  the  jury  for  the  prisoner,  but  called  no  witnesses 
on  his  behalf.  y 

The  prisoner  was  found  guilty  and  sentenced  to  nine 
month's  imprisonment.  But  the  Court  of  Quarter  Ses- 
sions reserved  for  the  opinion  of  her  Majesty's  Judges  the 
question  of  law,  whether,  under  the  circumstances  above 
stated,  proof  of  the  said  previous  conviction  of  the  priso- 
ner was  properly  received  in  evidence  before  the  verdict 
of  guilty  was  returned.  If  the  said  evidence  was  properly 
received,  the  conviction  to  be  affirmed ;  if  otherwise,  the 
conviction  and  judgment  thereon  to  be  reserved. 

On  the  22nd  Novemhery  A.  D.  1851,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Aldebsok  B.,  Platt  B., 
Taltoubd  J.,  and  Mabtik  B. 


820  2  DENISON'S  CROWN  GASES. 

Sdfe^  for  the  prisoner. 

The  evidence  of  the  previous  conviction  was  improper- 
\y  admitted. 

Lord  Campbell  C.  J. — ^You  say  that  the  prisoner  did 
not  ^^give  evidence"  of  his  good  character. 

Sdfe.  Yes,  and  I  also  say  that  evidence  of  the  con- 
viction in  1838  was  not "  in  answer  thereto."  The  ques- 
tion depends  upon  the  construction  of  6  &  7  Wm.  4,  c. 
Ill,  and  of  14  &  15  Vict.  c.  19,  s.  9.  The  first  statute 
relating  to  previous  convictions  was  the  7  &  8  Qeo.  4,  c. 
28,  s.  11.  Some  difference  of  opinion  prevailed  as  to  the 
course  to  be  pursued  under  that  statute,  but  it  was,  after 
some  time,  settled  that  the  allegation  of  a  previous  con- 
^  viction  was  part  of  the  *indictment,  and  that  the 

^  prisoner  was  to  be  called  upon  to  answer  that 
charge  ai  the  same  time  as  the  subsequent  felony  for  which 
he  was  indicted.  This  was  considered  a  hardship  upon 
prisoners,  and  the  stat.  6  &  7  Wm.  4,  c.  Ill,  was  passed 
to  remedy  it.  The  preamble  recites,  that  doubts  maj^ 
reasonably  be  entertained,  whether  the  practice  of  inform- 
ing the  jury  of  the  iajcX  of  a  previous  conviction,  was  con- 
sistent with  a  fair  and  impartial  inquiry  as  regards  the 
charge  of  felony  which  the  prisoner  had  to  answer ;  and 
then  it  is  enacted,  that  it  shall  not  be  lawful  on  the  trial 
of  any  person  for  any  subsequent  felony,  to  charge  the 
jury  to  inquire  concerning  such  person's  conviction,  until 
after  they  shall  have  inquired  concerning  such  subsequent 
felony,  and  shall  have  found  such  person  guilty  of  the 
same.  The  proviso  then  follows,  as  to  the  proof  of  the 
previous  conviction  before  the  verdict  of  the  jury,  where 
the  prisoner  should  '^  give  evidence"  of  his  or  her  good 
character.     The  proviso  of  14  &  15  Vict.  c.  19,  s.  9,(a) 

(a)  14  k  16  Vtd,  c.  19,  8.  9.  "ProTided,  that  if  upon  the  trial  of  any  person 
for  any  such  Babsequent  offence  as  aforesaid  ntehpenon  »haU  give  evidence  of  Mt 
good  characUTj  it  shall  be  lawful  for  the  prosecator,  in  anever  ihereto,  to  give  evi^ 
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is  in  effect  the  same  as  the  proviso  in  6  &  7  Wm.  4,  c.  Ill, 
and  as  the  last  named  act  was  passed  to  remedy  a  hard- 
ship,  your  Lordships  will  give  it  a  liberal  interpretation. 

Lord  Campbell  C.  J. — ^We  shall  give  such  an  interpre- 
tation to  it  as  meets  the  intentions  of  the  Legislature. 

Sel/e.     There  is  still  a  hardship  upon  a  prisoner.   The 
jury  are  present  at  the  arraignment,  and  they  hear   r-^ooo 
*the  prisoner  called  up  to  the  bar  and  arraigned   ^ 
on  the  whole  charge,  including  the  count  for  the  previous 
conviction,  before  he  is  given  in  charge. 

Aldersok  B. — You  give  the  jury  credit  for  attending 
to  matters  which  are  not  before  them. 

Lord  Campbell  C.  J. — The  jurors  then  present  are 
not  a  jury  in  the  case. 

Sel/e.  It  cannot  be  said  that  the  prisoner  gave  evi- 
dence as  to  his  character. 

Alderson  B. — The  prisoner  raises  the  question  of 
character,  and  the  evidence  of  his  former  conviction  is 
brought  to  shew  what  his  character  really  is. 

Lord  Campbell  C.  J. — The  question  in  issue  is  the 
good  character  of  the  prisoner, — ^whether  or  not  he  wa^i 
likely  to  commit  the  offence  of  which  he  was  charged. 
Surely,  whether  the  prisoner  had  been  previously  con- 
victed is  relevant  to  that. 

Sel/e.  Suppose  the  evidence  was  that  he  had  been 
convicted  of  rape  ? 

Alderson  B. — If  the  conviction  proved  were  a  convic- 
tion for  rape,  you  would  have  told  the  jury  that  it  had 
nothing  to  do  with  his  character  for  honesty. 

Lord  Campbell C.  J. — It  must  be  "in  answer  thereto." 

Sel/e.    Then  I  submit  that  the  answers  given  by  the 

dence  of  the  conTiction  of  Bach  person  for  the  preTions  offence  or  offences,  before 
such  yerdict  of  gailty  jihall  haye  been  retanied,  and  the  jaiy  shall  inquire  con- 
cerning such  previous  conyiction  or  conyictions  at  the  same  time  that  thej  inquire 
concerning  such  subsequent  offence. 
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witness,  respecting  the  character  of  the  prisoner,  were 
not  evidence  given  by  the  prisoner,  within  the  meanixig 
of  the  statute. 

Lord  Campbell  C«  J. — It  was  evidence  given  in  answer 
to  a  question  from  the  prisoner's  Counsel. 

Alderson  B. — The  plain  meaning  of  the  words  ^  give 
evidence,"  in  the  act  of  Parliament  is,  if  evidence  be 
elicited  as  to  the  prisoner's  good  character,  either  by 
himself  or  his  Counsel. 

*3231       '^'^^*    ^  ^"""^^  have  been  very  easy  for  Pat- 
J   liament  *to  have  said,  " if  cmy  emdence  be  given" 
Can  it  be  said  that  the  prisoner  has  here  given  evidence^ 
so  as  to  entitle  the  Crown  to  a  reply? 

Lord  Campbell  C.  J. — The  Crown  has  no  right  of 
reply  in  such  a  case.  The  prisoner  does  not  give  evi- 
dence within  the  meaning  of  the  resolutions  of  the  Judges 
on  the  Prisoners'  Counsel  Act. 

Sel/e.  According  to  the  resolution  of  the  Judges  re- 
ferred to  by  your  Lordship,  to  give  evidence  on  the  part 
of  the  prisoner,  is  to  ocUl  wiineaaea.  Both  in  this  Court 
and  out  of  this  Court,  that  is  the  general  acceptance  of 
the  meaning  of  giving  evidence.  The  case  of  E.  v.  Oad- 
buryy  8  Car.  &  P.  676,  where  Parke  B.(a)  held  differ- 
ently, was  a  dictum,  not  a  decision.  Suppose,  that  a 
witness  for  the  prosecution  is  asked  by  the  prisoner's 
Counsel,  some  question  which  has  no  reference  to  cha- 
racter, and  he  should  happen  to  say  something  &vour- 
able  to  the  prisoner's  character,  could  the  prisoner,  under 


{a)  The  case  of  Reg.  t.  Gadhury  was  tried  at  the  Central  Oriminal  Oonrti  a.  d. 
1838,  before  Parks  B.  Befening  to  the  proyiso  m6  k  1  Wm.  4.  c  111,  his 
Lordship  said,  "  The  words  are,  shall  ^^ioe  evidence/  and  not  ^eaU  witneeaet,*  and 
I  am  of  opinion  that  the  rule  should  be  so  laid  down ;  and  it  is  important  that  in 
fature  it  should  be  understood  to  be  so,  and  should  be  generally  known.''  Pabxb 
B.,  accordingly  held,  that  where,  by  cross-examination  of  .witnesses  for  the  pro- 
secution, CTidence  as  to  character  was  elicited  by  a  prisoner,  proof  of  the  pri- 
soner's preTious  conriction  was  admissible  in  answer  thereto. 
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such  circumstances^  be  said  to  give  evidence  as  to  his 
character  ? 

Lord  Campbell  C.  J. — ^That  would  raise  a  different 
question.  I  should  not,  m  such  a  case,  admit  evidence 
of  a  previous  conviction. 

No  Counsel  appeared  for  the  Crdwn. 

Lord  Campbell  C.  J. — ^We  are  all  agreed  that  this 
conviction  is  right.  It  appears  that  on  the  trial,  John 
Boberts  was  examined  as  a  witness  for  the  prosecution, 
and  that  on  cross-examination  by  the  Counsel  for  the 
^prisoner,  he  was  asked  as  to  the  general  character  r«oo^ 
of  the  prisoner  for  honesty.  Now  let  us  see  what 
are  the  words  of  the  Legislature :—"  Provided  that  if 
upon  the  trial  of  any  person  for  any  such  subsequent 
offence  as  aforesaid,  such  person  shall  give  evidence  of  his 
good  character,  it  shall  be  lawful  for  the  prosecutor  in 
anstoer  ihereto,  to  give  evidence  of  the  conviction  of  such 
person  for  the  previous  offence  or  offences,  before  such 
verdict  of  guilty  shall  have  been  returned,  and  the  jury 
shall  inquire  concerning  such  previous  conviction  or  con- 
victions, at  the  same  time  that  they  mquire  concerning 
such  subsequent  offence."  The  object  of  the  Legislature 
in  passing  this  law,  was  to  defeat  the  scandalous  attempts 
we  have  aU  seen  made  by  persons  repeatedly  convicted, 
to  establish  a  good  character  for  honesty  before  the  jury, 
either  by  calling  witnesses,  or  by  cross-examining  the 
witnesses  for  the  prosecution.  The  mischief  is  as  great 
whether  such  evidence  be  elicited  from  the  witnesses  for 
the  Crown,  or  for  the  prisoner.  Indeed  the  jury  aare 
more  likely  to  be  imposed  upon  by  testimony,  in  favour 
of  the  prisoner's  good  character  given  by  the  witnesses 
for  the  prosecution,  than  if  it  came  from  witnesses  called 
by  the  prisoner.  The  act  of  Parliament  would  have 
been  most  defective,  if  it  had  allowed  evidence  of  the 
prisoner's  good  character  to  be  given,  and  had  not  made 
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provision  for  allowing  the  jury  to  know  that,  in  fact,  he 
had  been  formerly  convicted  of  felony.  The  prisoner, 
by  means  of  his  Counsel,  gave  evidence  of  his  good  cha- 
racter ;  was  it  not  therefore  lawful  for  the  prosecutor  to 
shew  what  the  prisoner's  character  really  was?  We 
are  of  opinion  that  it  was ;  and,  it  seems  to  me  to  be 
the  natural  and  necessary  interpretation  to  be  put  upon 
the  words  of  the  proviso  in  the  statute,  that  i^  whether 
by  himself  or  by  his  Counsel,  the  prisoner  attempts  to 
*3251  P'^^®  ^  SP^  character  for  *honesty,  either  di- 
rectly, by  calling  witnesses,  or  indirectly,  by 
cross-examining  the  witnesses  for  the  Crown,  it  is  lawful 
for  the  prosecution  to  give  the  previous  conviction  in 
evidence  for  the  consideration  of  the  jury. 

Alderson  B. — The  words  of  the  Act  14  &  15  Ttci.  c. 
19,  are,  as  in  6  &  7  Wm.  4,  c.  Ill,  if  the  prisoner  shall 
"  give  evidence,"  not  if  the  prisoner  shall  ocUl  wiinesaes. 

The  rest  of  the  Judges  concurred. 


KEGINA  V.  WILLIAM  VANN. 

A  parent  who  has  not  the  means  of  proTiding  burial  for  the  body  of  his  deceased 
child,  is  not  liable  to  be  indicted  for  a  misdemeanor  in  not  proTiding  for  its 
burial,  eren  though  a  nuisance  be  occasioned  hy  allowing  the  body  to  remain 
unburied,  and  although  the  Poor  Law  authorities  of  the  union  have  offered 
him  monej  to  defray  the  expenses  of  burial,  by  way  of  loan,  as  he  is  not 
bound,  under  such  circumstances,  to  contract  a  debt. 

William  Vann,  the  defendant  in  this  case,  was  tried 
before  J  lEMyard,  Esq.,  the  Becorder  of  the  borough  of 
Levoeeter^  at  the  last  Michaelmas  Quarter  Sessions  of  the 
peace  for  the  said  borough,  for  a  nuisance  in  having  re- 
fused and  neglected  to  bury  the  dead  body  of  his  deceased 
child,  whereby  and  by  reason  of  the  decomposition 
whereof  various  noisome  stenches  arose,  and  the  air  was 
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thereby  greatly  infected  and  rendered  unwholesome,  to 
the  great  damage  and  common  nuisance  of  the  Queen's 
subjects. 

The  defendant,  at  the  time  of  the  decease  of  his  child, 
which  took  place  on  the  17th  of  J-^t^^last,  was  a  pauper 
who  had  been  receiving  parochial  relief  fix)m  the  parish 
of  St.  Margaret  in  the  Leiceater  Union,  and  soon  after 
the  child's  death  he  applied  to  the  relieving  officer  of 
that  parish  for  assistance  to  bury  the  child.  It  appeared 
in  evidence  that  an  order  of  the  Poor  Law  Commission- 
ers, under  the  provisions  of  *the  statute  4  &  5  r-^Qcyr, 
Wm.  4,  c.  76,  s.  58,  had  been  issued  to  the  guard-  *- 
ians  of  the  Leicester  Union,  which  provided,  that  in  cer- 
tain cases  relief  might,  if  the  guardians  thought  fit,  be 
given  by  way  of  loan,  and  that  one  of  such  cases  was, 
"where  the  pauper  should  receive  relief  for  the  purpose 
of  defraying  the  expenses,  either  wholly  or  in  part,  of  the 
burial  of  any  of  his  family.''  It  further  appeared  in  evi- 
dence, that  the  guardians  had  laid  down  a  rule  (which 
rule  was  printed  and  circulated  in  the  Union),  "that  the 
head  of  the  family,  or  person  applying  for  the  assistance 
of  the  parish  in  burying  any  poor  person,  must  sign  an 
undertaking  to  repay  the  expenses  incurred,  in  case  the 
guardians  shall  deem  him  or  her  able  to  do  so."  It  fur- 
ther appeared,  that  at  the  time  the  defendant  applied  to 
the  relieving  officer  for  assistance  to  bury  his  child,  he 
was  required,  in  conformity  to  the  rule  laid  down  by  the 
guardians,  to  sign  a  docimient  to  the  following  eflfect : — 

"  I,  William  Vann^  the  undersigned,  do  hereby  agree, 
on  demand,  to  repay  to  the  guardians  of  the  poor  of  the 
Leicester  Union  the  sum  of  seven  shillings,  advanced  to 
me  by  way  of  loan  in  payment  for  coffin  and  ground  for 
my  child." 

The  defendant  refused  to  sign  this  document,  and  the 
relieving  officer  reiufied  to  render  him  any  assistance  in 
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the  burial  of  the  child.  It  was  proved  that  the  defend- 
ant removed  the  body  of  the  child  from  his  house  to  a 
yard  in  the  neighbourhood,  and  that  the  stench  arising 
fixon  it  amounted  to  a  nuisance. 

The  learned  Becorder  told  the  jury  that  the  defendaat 
was  bound  to  provide  for  the  burial  of  his  deceased  child^ 
if  he  could  m  any  lawful  way  procure  the  means  for  so 
doing;  and  that,  as  the  guardians  were  entitled  under 
the  order  of  the  Poor  I^aw  Conunissioners  to  give  relief 
^  „  for  the  purposes  of  burial  by  way  of  loan,  *and  as 
^  the  defendant  had  been  offered  such  relief  in  that 
manner,  he  was  bound  to  receive  it,  and  thatoonsequently 
he  was  not  excused  from  his  liability  to  provide  for  the 
interment  of  his  deceased  child,  and  was  liable  to  be 
convicted  upon  the  indictment  for  the  nuisajsce,  if  the 
jury  believed  the  facts.  The  jury  found  the  defendant 
guiity. 

The  Becorder  reserved  a  case  for  ilie  opinion  of  the 
Court  of  Criminal  Appeal,  whether  the  defendant,  by 
refusing  to  incur  the  obligation  of  a  debt,  rendered  him- 
self, as  a  consequence  of  that  refusal,  liable  to  a  prosecu- 
tion for  the  above  misdemeanor.  The  judgment  upon 
the  conviction  was  postponed,  and  the  defendant  was; 
discharged,  on  recognizance  of  bail  to  appear  and  receive 
judgment  at  the  sessions  next  after  this  case  should  be 
decided. 

On  the  22d  November^  A.  D.  1851,  this  ca^  was  argued 
before  Lord  Campbell  C.  J.,  Alderson  B.,  Platt  B., 
Talfoitrd  J.,  and  Martin  B. 

OBrien,  for  the  Crown. 

Platt  B. — What  public  duty  has  a  man  to  iucur  a 
debt? 

OBrien.    I  submit  that  it  was  the  duty  of  the  pri- . 
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soner  to  provide  for  the  burial  of  his  deceased  child,  if 
he  could  have  done  so  by  any  lawful  means. 

Lord  Caicpbell  G.  J. — Is  it  an  indictable  misdemeanor 
to  refuse  to  incur  a  debt? 

OBrien.  It  is  an  indictable  o£fence  to  neglect  to  ob- 
tain burial  for  a  man's  child,  where  he  can  obtain  it. 

Lord  Caicpbell  G.  J. — ^No  doubt  a  man  is  bound,  if 
he  has  the  mecma^  to  give  his « deceased  child  Ghristian 
burial ;  (a)  but  unless  he  has  the  means,  he  is  not  indict- 
able for  ne^ecting  to  do  so. 

*  OBrien.  Then  I  submit  that  he  had  the  pjuooo 
means  of  procuring  the  child's  burial.  L  ^^^ 

Alderson  B. — Not  without  getting  into  debt. 

OBrien.  The  prisoner  is  also  liable  for  the  nuisance 
occasioned  by  the  removal  of  the  dead  body  to  the  yard. 

Platt  B. — ^Have  you  a  count  in  the  indictment  for 
that? 

OBrien.    Tes.(6) 

Lord  Gampbell  G.  J. — The  only  question  reserved  for 
our  consideration  is,  whether  the  defendant,  by  refusing 
to  incur  the  obligation  of  a  debt,  rendered  himself,  as  a 
consequence  of  that  refusal,  liable  to  a  prosecution  for  a 
misdemeanor? 

OBrien.  Then  I  shall  confine  myself  to  that  point; 
and  I  contend  that  the  prisoner  had  the  means  of  pro- 
viding for  the  burial  of  his  child,  inasmuch  as  he  was 
offered  the  money  necessary  for  the  purpose,  as  a  loan. 

Lord  Gampbell  G.  J. — ^If  a  Jew  were  to  offer  him  the 
money  at  fifty  per  cent.,  was  he  bound  to  accept  it? 

(a)  In  Bex  r.Lynnj  2  T.  R.  734;  1  Leach,  497,  which  was  an  indictment  for 
taking  np  dead  bodies,  the  Court  obsenred,  "  that  the  offence  was  cognizable  in 
a  criminal  Court,  as  being  highlj  indecent,  and  contra  bonot  tnoret^  and  the  bare 
idea  alone  of  which  Nature  reyolted."  See  also  ms.  note  by  Abnit  J.,  W%Uc»^ 
537.  And  see  Twng'i  ease,  2  T.  R.  734,  which  was  a  conspiracy  to  prevent  the 
burial  of  a  person  who  died  in  a  workhouse.  As  to  the  burial  of  shipwrecked 
persons,  and  the  punishment  of  parish  officers  neglecting  for  twelve  hours  to 
remove  such  bodies  after  notice,  see  48  Oto.  3,  c.  75,  s.  7. 

(6)  See  p.  331. 
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OBrien.  The  same  duty  rests  upon  a  man  to  provide 
for  the  burial  of  his  deceased  child  as  to  afford  main« 
tenance  to  a  living  one.  Now,  if  a  baker  had  offered  to 
supply  bread  to  a  man  for  his  family,  on  credit,  on  the 
condition  that  the  man  should  pay  for  it  when  he  had  it 
in  his  power  to  do  so;  and  if  the  man  said,  ^^No,"  and, 
rather  than  accept  the  bread  on  credit,  had  allowed  his 
children  to  perish  of  hunger,  would  he  not  have  been 
liable  to  be  punished  criminally  *for  neglecting 
to  avail  himself  of  the  means  offered  to  him? 
Again,  if  the  prisoner's  child  had  died  in  the  house  of 
another  person,  and.  that  person  had  defrayed  the  ex- 
penses of  the  burial,  would  not  the  father  have  been 
liable  to  him  for  such  expenses  ?  In  the  case  of  Ambroae 
v.  Kerriaon^  20  Law  Journal,  (N.  S.)  C.  P.  135,  it  was 
held,  that  where  a  husband  neglected  to  provide  for  the 
burial  of  his  deceased  wife,  and  another  person  had  un- 
dertaken to  provide  for  the  burial  of  the  body,  the  hus- 
band was  liable  to  be  sued  for  the  amoimt. 

Lord  Campbell  C.  J. — But  has  the  prisoner  committed 
a  crime^  if  he  has  not  the  means  of  providing  burial  for 
the  child  ? 

GBrien.  That  he  had  not  the  immediate  means  can 
make  no  difference  when  he  could  have  procured  them. 
The  means  were  offered  to  him. 

Talfourd  J. — The  documant,  which  the  prisoner  was 
required  by  the  relieving  officer  to  sign,  was  a  promise  to 
pay  on  demand. 

OBrien.     This  is  a  questioji  of  nuisance. 

Lord  Campbell  C.  J. — The  question  is  one  of  ability. 
It  was  not  left  to  the  jury  whether  the  prisoner  had  the 
means  to  provide  for  the  burial  of  his  child,  but  they 
were  directed  and  peremptorily  told,  that  he  was  bound 
to  receive  the  loan  offered  to  him  by  the  relieving  officer. 
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OBrien.  It  is  found  in  the  case  that  the  Poor  Law 
Commissioners  had  laid  down  a  rule  authorizing  the  guar- 
dians of  the  union  to  advance  money,  by  way  of  loan,  to 
persons  in  indigent  circumstances,  to  assist  them  in  pay- 
ing the  expenses  of  the  burial  of  any  of  their  family,  and 
that,  in  conformity  with  that  rule,  and  by  the  authority 
of  the  guardians,  the  relieving  officer  offered  the  prisoner 
money  sufficient  for  the  burial  of  his  child.  He  refused 
to  accept  *the  loan,  and  by  his  refusal  he  volun-  p^oq a 
tarily  placed  himself  in  circumstances  of  inability.  L 
But,  I  submit,  that  he  had  the  means  of  providing  for  the 
burial  within  his  power,  and  that,  .therefore,  he  is  liable 
for  the  nuisance  occasioned  by  allowing  the  dead  body  of 
his  child  to  be  exposed  without  Christian  burial. 

No  Counsel  appeared  for  the  prisoner. 

Lord  Campbell  C.  J. — I  am  clearly  of  opinion,  that  on 
the  question  left  to  our  consideration  the  conviction  was 
wrong,  and  that  the  direction  of  the  Recorder  to  the  jury 
cannot  be  supported.  He  told  them,  which  is  perfectly 
true,  that  the  prisoner,  if  he  had  the  meana^  was  bound  to 
provide  for  the  burial  of  his  deceased  child ;  but  he  went 
on  and  told  the  jury  that  the  defendant  was  bound  to  pro- 
vide for  the  burial  of  his  deceased  child,  if  he  could  in 
any  lawful  way  procure  the  means  for  so  doing,  and  that 
as  the  guardians  were  entitled  under  the  order  of  the 
Poor  Law  Commissioners  to  give  relief  in  that  manner, 
the  prisoner  was  bound  to  receive  it,  and  that  consequently 
he  was  not  excused  from  his  liability  to  provide  for  the 
interment  of  his  decased  child.  Therefore,  it  is  laid  down 
that  in  point  of  law,  if  the  jury  believed  the  witnesses, 
they  were  bound  to  find  the  prisoner  guilty.  It  is  true, 
that  a  man  is  bound  to  give  Christian  burial  to  his  deceased 
child,  if  he  has  the  means  of  doing  so ;  but  he  is  not  lia- 
ble to  be  indicted  for  a  nuisance,  if  he  has  not  the  means 
of  providing  burial  for  it.     He  cannot  sell  the  body,  put 
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it  into  a  hole,  or  throw  it  into  the  river ;  bat  unless  he  has 
the  means  of  giving  the  body  Christiaii  burial,  he  is  not 
lic^le  to  be  indicted,  even  though  a  nuisance  may  be 
occasioned  by  leaving  the  body  unburied,  for  which  the 
parish  officer(a)  would  probably  be  liable.  It  *has 
-*  been  contended  that  the  prisoner  was  bound  to 
incur  a  debt,  and  thereby  take  away  the  means  of  main- 
taining his  family.  We  are  all  of  opinion  that  he  was 
not  bound  to  accept  the  loan  on  the  terms  offered  pro- 
posed to  him,  and  thus  to  contract  a  debt  which  would 
render  him  liable  to  be  proceeded  against,  and  to  lose  his 
liberty. 

Alderson  B.,  Platt  B.,  Taxpourd  J.,  and  Martin  B., 
concurred. 

(a)  7^8  Viet,  c.  101,  b.  31,  provides,  that  it  shall  be  lawful  for  guardians,  or 
where  there  are  no  guardians,  for  the  overseers  to  burj  the  body  of  anj  poor 
person  tokieh  may  be  mthtn  their  pariah  or  union  reepecHvdy,  and  to  charge  the  ex- 
penee  thereof  to  any  parieh  tinder  their  control  to  which  eueh  pereon  may  Aove  been 
chargeable^  or  in  which  he  may  have  diedf  or  otherwieein  which  euch  body  may  be. 


Oopt/  of  Indictment. 

Borough  of  \  The  jurors  for  our  Lady  the  Queen  iq>on  their  oath  pretest  tliat 
Leiceeter,     >- whereas  heretofore  to  wit  on  the  eighteenth  day  of  Auguet  in 

to  wit.  J  the  fifteenth  year  of  the  reign  of  our  Sovereign  Lady  Victoria 
WiUiam  Vamn  late  of  the  parish  of  Saint  Margaret  in  the  borough  of  Leiceeter 
labourer  was  the  father  of  a  certain  child  then  lately  deceased  and  had  then  and 
there  the  care  and  custody  of  the  dead  body  thereof.  And  whereas  on  the  day  and 
year  aforesaid  at  the  parish  aforesaid  in  the  borough  aforesaid  it  became  and 
was  the  duty  of  the  said  WiUiam  Vann  the  father  of  the  said  child  lately  de- 
ceased as  aforesaid  the  dead  body  thereof  to  bury  and  inter  according  to  the 
rules  of  public  decency. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  ftirther  present  that  he 
said  WiUiam  Vann  having  as  aforesaid  the  care  and  custody  of  the  dead  body  of 
his  child  then  lately  deceased  being  an  evil  disposed  person  and  in  disregard  of 
the  laws  and  customs  of  this  realm  afterwards  to  wit  on  the  nineteenth  day  of 
Augxut  and  at  divers  other  times  in  the  year  aforesaid  at  the  parish  aforesaid  in 
the  borough  aforesaid  with  force  and  arms  against  his  duty  in  that  respect  the 
said  dead  body  did  unlawfully  wrongfully  and  wilfully  refuse  omit  and  neglect  to 
buty  and  inter  whereby  and  by  reason  of  the  decomposition  of  the  said  dead  body 
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while  in  his  care  and  cu8to47  as  aforesaid  and  while  ranaining  nnburted  in  the 
dwelling-honse  of  him  the  said  William  Vatm  there  situate  and  being  divers 
Tarioos  nozions  injorious  and  unwholesome  smells  and  stenches  did  then  and 
there  arise  and  Issue  therefrom  and  thereby  the  air  was  greatlj  infected  and 
corrupted  and  was  rendered  and  became  for  several  days  offensiTC  unwholesome 
injorious  and  dangerous  to  health  *to  the  great  damage  and  common  r^ooo 
nuisance  of  all  the  liege  subjects  of  our  Lady  the  Queen  there  inhabiting 
being  and  residing  and  going  returning  and  passing  to  the  evil  example  of  all 
others  in  like  case  offending  against  the  peace  of  our  said  Lady  the  Queen  her 
crown  and  dignity. 

2d  Count.  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  pre- 
sent that  William  Vatm  late  of  the  parish  of  Saint  MargarU  in  the  borough  of  Lei- 
ceater  labourer  on  the  twentieth  day  of  Augiut  in  the  fifteenth  year  of  the  reign  of 
our  Sovereign  Lady  Victoria  having  the  care  and  custody  of  the  dead  body  of  a 
certain  child  then  lately  deceased  to  wit  of  the  child  of  him  the  said  WHUam  Vann 
on  the  day  and  year  last  mentioned  at  the  parish  aforesaid  in  the  borough  afore- 
said the  said  dead  body  with  force  and  arms  and  against  his  duty  in  that  respect 
unlawfully  did  refuse  omit  and  neglect  to  bury  and  the  said  dead  body  did  then 
and  there  remove  from  the  dwelling-house  of  him  the  said  William  Vann  there 
situate  to  a  certain  public  place  to  wit  a  public  yard  there  situate  near  to  and 
a^oining  divers  public  streets  being  the  Queen's  common  highways  and  also 
near  to  and  acyoining  the  dwelling-houses  of  divers  liege  subjects  of  our  said 
Lady  the  Queen  there  situate  and  the  said  body  so  removed  as  aforesaid  and  so 
as  aforesaid  in  his  care  and  custody  did  then  and  there  unlawfhlly  and  injuriously 
permit  and  cause  to  be  and  remain  in  the  said  public  yard  there  situate  as  afore- 
said for  a  long  space  of  time  to  wit  for  and  during  the  space  of  six  days  whereby 
and  by  reason  of  the  noxious  smells  stenches  and  vapours  arising  and  issuing 
from  the  said  dead  body  during  the  time  aforesaid  the  air  became  and  was 
greatly  infected  and  corrupted  and  became  and  was  rendered  offensive  iiyurious 
and  unwholesome  to  the  great  damage  and  common  nuisance  not  only  of  all  the 
liege  subjects  of  our  said  Lady  the  Queen  then  and  there  being  inhabiting  and 
dwelling  but  also  of  all  other  liege  subjects  of  our  said  Lady  the  Queen  near 
there  being  inhabiting  and  dwelling  but  also  of  all  other  liege  subjects  of  our 
said  Lady  the  Queen  in  by  and  through  the  said  public  yard  and  in  by  and 
through  the  other  said  public  streets  and  highways  near  thereto  going  returning 
passing  repassing  and  labouring  to  the  evil  example  of  others  in  the  Uke  case  of- 
fending and  against  the  peace  of  our  said  Lady  the  Queen  her  Crown  and  dignity. 

3d  Count.  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  farther  pre- 
sent that  Wmiam  Vann  late  of  the  parish  of  Saint  Marfforet  in  the  borough  of 
Leicetier  labourer  on  the  day  and  year  last  before  mentioned  having  the  care  and 
custody  of  the  dead  body  of  a  certain  child  then  lately  deceased  to  wit  the 
child  of  him  the  said  YfiUMifi  Vann  at  the  parish  aforesaid  in  the  bofough 
aforesaid  the  said  dead  body  with  force  and  arms  did  unlaw^tillj  wilfully  and 
against  his  duty  in  that  respect  omit  neglect  and  refose  to  buiy  the  said  dead 
body  unlawfully  injuriously  and  against  the  rules  of  public  decency  in  that 
respect  in  a  certain  public  place  jlo  wit  a  public  yard  thece  being  and  situate 
and  near  unto  divers  public  streets  being  the  Queen's  common  faighway«  and 
alao  near  unto  the  dwelling-houses  of  divers  liege  subjects  of  our  said  Lady  the 
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*3331  Q°®^^  there  sitaate  and  *bemg  did  then  and  there  keep  and  retain 
and  cause  to  be  kept  and  retained  for  the  space  of  seTeral  dajs  and  the 
said  dead 'body  so  kept  and  retained  by  him  the  said  Witliam  Vann  as  aforesaid 
became  and  was  putrid  bj  reason  of  which  said  premises  or  during  the  time 
aforesaid  divers  noxious  unwholesome  and  ofTensiye  smells  stenches  and  yapours 
were  from  thence  emitted  and  issued  so  that  thereby  the  air  then  and  there  was 
rendered  and  became  ofifensire  injurious  and  unwholesome  and  thereby  continued 
during  the  time  aforesaid  to  be  offensive  injurious  aud  unwholesome  and  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady 
the  Queen  there  inhabiting  being  and  residing  and  going  returning  and  passings 
through  the  said  streets  and  highways  and  against  the  peace  of  our  said  Lady 
the  Queen  her  Grown  and  dignity. 


REGINA  V.  SAMUEL  AMOS  WORTLEY. 

The  prisoner  entered  into  the  following  agreement  with  the  prosecutor: 

"  S,  W.  engages  to  take  charge  of  the  glebe-land  of  the  Rev.  J.  B.  B.  C,  his 
wife  undertaking  the  dairy  and  poultry,  &c.,  at  fifteen  shillings  a  week,  till 
Michaelmas  1850,  and  afterwards  at  a  salary  of  251,  a-year,  and  a  third  of  the 
clear  annual  profits  after  all  expenses  of  rent,  rate,  labour  and  interest  on 
capital,  kc,  are  paid,  on  a  fair  valuation,  made  from  Michaelmat  to  Michaelmas. 
Three  months'  notice  on  either  side  to  be  given,  at  the  expiration  of  which 
time  the  cottage  to  be  vacated  by  S,  W.,  who  occupies  it  as  bailiff,  in  addition 
to  his  salary.    March  12,  1860.  (Signed)  ^'J.  B.  B.  C. 

''S.A,  IT." 

Held^  that  this  was  not  a  contract  of  partnership,  but  an  agreement  for  the  hire 
of  a  labourer,  and  that  being  within  the  exemption  of  the  Stamp  Act,  it  was 
admissible  in  evidence  unstamped. 

2.  The  prisoner,  in  accounting  with  the  wife  of  the  prosecutor,  as  he  was  ac- 
customed to  do,  on  the  4th  of  October^  denied  the  receipt  of  two  sums  of  money, 
which  he  had  received  on  account  of  his  master,  and  appropriated  them  to  his 
own  use :  Held,  that  this  was  embezzlement,  although  Michaelmas  was  the  time 
agreed  upon  when  a  valuation  was  to  be  made,  and  the  profits  were  to  be 
ascertained. 

The  prisoner  was  tried  at  the  Quarter  Sessions  for  the 
county  of  Someraet,  held  at  Tauntcrij  on  the  14th  of  Oo- 
tober^  A.  D.  1851,  on  an  indictment  which  charged  that 
^  -  he,  being  a  servant  to  the  Rev.  Joseph  Battenjoorth 
J  ^Bvlmer  Clarke^  on  the  26th  SeptemheVy  A.  D.  1851, 
and  on  the  Ist  October^  A.  D.  1851,  did  feloniously  em- 
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bezzle  two  several  sums  of  money,  one  of  28Z.  12^.,  and 
the  other  of  187.  11«.,  the  property  of  his  said  master. 

It  appeared  at  the  trial,  that  the  prisoner  on  the  12th 
of  Marxhy  1850,  entered  into  the  following  agreement 
with  the  prosecutor,  which  being  duly  proved,  was  ten- 
dered in  evidence.     It  was  unstamped:— 

^^  Sanrnel  Wortley  engages  to  take  charge  of  the  glebe- 
land  of  the  Rev.  J.  B.  B,  Clarke^  his  wife  undertaking 
the  dairy  and  poultry,  &c.,  at  fifteen  shillings  a  week, 
till  Mu^aelmaSy  1850,  and  afterwards  at  a  salary  of  25Z. 
a  year,  and  a  third  of  the  clear  annual  profit  afler  all 
expenses  of  rent,  rate,  labour,  and  interest  on  capital, 
&c.,  are  paid,  on  a  fair  valuation  made  fix)m  Michaelmas 
to  Michaelmas.  Three  months'  notice  on  either  side  to 
be  given,  at  the  expiration  of  which  time  the  cottage  to 
be  vacated  by  Samuel  Wortley,  who  occupies  it  as  bailiflF, 
in  addition  to  his  salary.     March  12th,  1850. 

(Signed)  « J.  B.  B.  Clarke. 

"S.  A.  WORTLEY." 

The  prisoner's  Counsel  objected  to  its  reception  in  evi- 
dence, on  the  ground  that  it  required  a  stamp,  either  as 
a  contract  for  a  partnership,  or  an  agreement  not  within 
the  exemption  in  the  Stamp  Act.  The  objection  waa 
overruled,  and  the  document  admitted  in  evidence. 

It  was  proved,  that  the  prosecutor  was  the  owner  of  a 
farm,  consisting  of  certain  glebe-lands,  and  that  on  the 
12th  of  March,  1850,  the  prisoner  entered  into  the  man- 
agement of  them  on  the  terms  of  the  said  agreement, 
and  that  he  continued  to  manage  them  on  the  same 
terms  up  to  the  4th  of  October,  1851,  when  *he  ^^cior- 
absconded.  He  had  been  instructed  to  account  ■- 
for  all  sums  received,  and  did  so  account  at  certain  stated 
periods  with  the  wife  of  the  prosecutor,  except  as  herein- 
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after  inentioned.  The  stock,  crops,  &c.,  on  the  farm^ 
were  purchased  with  the  money  of  the  prosecutor,  the 
prisoner  not  contributing  to  the  capital  employed  in  car- 
rying on  the  business.  In  the  course  of  the  business  on 
the  days  specified  in  the  indictment^  he  received  the  two 
several  sums  in  the  indictment  mentioned,  for  a  portion 
of  a  quantity  of  wheat  which  the  prisoner  had  purchased 
by  public  auction,  in  the  course  of  his  management  of 
the  business,  in  a  growing  state,  and  afterwards  cut  and 
thrashed,  and  which  standing  wheat  so  purchased  by  the 
prisoner,  was  paid  for  by  a  bill  of  exchange  drawn  by 
the  auctioneer  upon,  and  accepted  by  the  son  of  the  pro- 
secutor, on  the  prosecutor's  behalf  And  the  prisoner 
having  on  his  accounting  subsequently  with  the  prose- 
cutor's wife,  denied  the  receipt  of  such  two  sums  applied 
them  to  his  own  use.  At  the  close  of  the  case,  it  was 
objected  that  the  prisoner  did  not  stand  in  the  relation 
of  servant,  but  of  partner  to  the  prosecutor,  and,  at  all 
events,  that  the  prosecutor  had  no  right  to  call  on  the 
prisoner  to  account  tiU  Mhchjoelmas^  1851,  when  the  re- 
spective shares,  rights,  and  interests  of  the  prosecutor 
and  prisoner,  in  the  profits  and  property  was  to  be  ascer- 
tained, and  that  therefore  the  indictment  failed.  The 
Court  overruled  the  objections,  directing  the  jury  that 
the  agreement  created  the  relation  of  master  and  servant 
between  the  prisoner  and  the  prosecutor,  and  not  that  of 
partner ;  and  that  the  prisoner's  denial  of  the  receipt, 
although  there  had  been  no  valuation  of  the  property  or 
the  profits  ascertained,  was  sufficient  to  constitute  the 
o£fence  charged. 

The  jury  convicted  the  prisoner.     The  Court  respited 
*3361   **^^  judgment,  and  remanded  the  prisoner  to  the 
next  Session,  reserving  for  the  opinion  of  the 
Justices  of  either  Bench,  and  of  the  Barons  of  the  Ex- 
chequer, the  following  questions : — 
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First ;  Whether  the  agreement  was  properly  received 
in  evidence  without  a  stamp  ? 

Second ;  Whether  the  direction  to  the  jury  that  the 
agreement  created  the  relation  of  master  and  servant, 
and  not  that  of  partner,  was  correct  ? 

And  third ;  Whether  the  denial  of  the  receipt  by  the 
prisoner  under  the  circumstances,  constituted  the  crime 
of  embezzlement  as  charged  in  the  indictment  ? 

On  the  22nd  of  Nooemher,  A.  n.  1851,  this  case  was  ar- 
gued before  Lord  Campbell  C.  J.,  Aldebson  B.,  Platt  B., 
Talfotjrd  J.,  and  Martin  B. 

Phinn,  for  the  Crown. 

Lord  Campbell  C.  J. — Do  you  contend  that  the  instru* 
ment  was  admissible  in  evidence  without  a  stamp  ? 

Phinn.  Yes ;  I  say  that  this  is  a  case  within  the  ex- 
emption in  the  Stamp  Act,  and  that  even  in  a  civil 
action  the  agreement  would  be  admissible  without  a 
stamp ;  but  if  it  were  necessary,  it  might  be  contended 
that  the  Stamp  Act  does  not  apply  to  cases  to  which  the 
Crown  is  a  party. 

Lord  Campbell  C.  J. — The  authorities  are  collected  in 
Boeco^e  Crim.  Ecid.  8rd  ed.,  p.  211,  from  which  it  would 
appear  that  as  a  general  rule  an  instrument  by  law  re- 
quiring a  stamp,  is  not  admissible  in  evidence  in  criminal 
cases  without  a  stamp.  Where  an  instrument  is  charged 
to  be  a  forgery,  then,  indeed,  it  may  be  given  in  evidence 
unstamped ;  but  it  is  otherwise  where  it  is  offered  as  a 
genuine  document  to  prove  a  contract. 

PMnn.  The  cases  are  principally  decisions  of  single 
"^Judges,  and  they  all  rest  on  the  authority  of  Bex  noon 
V.  Oilsony  Buss.  &  By.  138  (a) ;  but  it  is  not  ne- 

(a)  Rex  Y.  QUton,  m  of  the  Jadges  held  that  the  nnBtaraped  memorandam 
had  been  improperly  admitted  in  eTidence  against  the  prisoner,  while  fiv€  of  the 
Judges  were  of  a  contraiy  opinion.  The  case  is  also  reported  in  2  JAaeh,  1007  ; 
1  Taunt.  96. 
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cessary  to  argue  the  point  now,  as  I  submit  that  the  agree- 
ment required  no  stamp,  it  being  within  the  exemptions 
in  the  Stamp  Act,  as  an  agreement  for  the  hire  of  a 
menial  servant  or  labourer.  It  created  a  contract  for 
service,  not  a  partnership ;  the  prisoner  was  a  menial 
servant  or  labourer,  not  a  partner.  The  question  is  not 
whether,  as  between  third  parties^  the  prosecutor  and  the 
prisoner  might  have  been  held  to  be  partners,  but  whether, 
inter  «e,  they  were  partners.  In  the  case  of  Mair  v.  Gte7i- 
nie,  4  M.  &  S.  244,  where  there  was  an  agreement  that 
the  captain  of  a  ship  should  receive  a  certain  share  of 
the  produce  of  the  voyage  in  lieu  of  wages,  it  was  held 
that  that  did  not  create  a  partnership.  In  that  ca.so 
Lord  Ellenborough  said,  "  It  has  been  contended  that  the 
captain  was  virtually  a  partner,  but  upon  what  grounds 
has  it  been  so  contended  ?  The  ground  is,  because  pay- 
ment of  the  captain's  wages  was  to  depend,  as  to  its 
amount,  upon  a  reference  to  the  value  of  the  cargo ;  but 
according  to  that  mode  of  argument,  every  seaman  on  a 
QreenUmd  voyage  would  become  a  partner  in  the  fishing 
concern.  There  is  no  pretence,  therefore,  for  saying  that 
the  captain  was  a  partner  because  his  wages  were  to  be 
regulated  and  paid  by  reference  to  a  calculation  on  the 
profits  of  the  adventure." 

Martin  B. — ^You  have  to  make  out  that  the  prisoner 
was  an  artificer,  a  menial  servant,  or  labourer. 

Phmn.    I  am  contending  that  there  was  no  contract 
of  partnership  between  the  prosecutor  and  the  prisoner. 

*3381   ^  ^^^^  "^  contend  that  he  was  a  menial  *ser. 
J   vant,  or  a  labourer.    The  agreement  did  not  create 
a  partnership. 

Platt  B. — ^You  say  that  there  was  no  community  of 
profit  and  loss  between  them. 

Phinn. — There  must  be  a  community  of  profit  and  loss 
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to  constitute  a  partnership.     (Bex  v.  Hartley^  Russ  &  Ry. 
139 ;  Story  on  Partnership,  74.) 

Lord  Campbell  C.  J. — There  are  many  cases  which 
shew  that  a  participation  in  profits  alone  does  not  create 
a  partnership. 

Phinn.  '  In  the  case  of  Dry  v.  Boerjodl^  1  Camp.  329, 
which  was  an  agreement  between  the  owner  of  a  lighter 
and  a  lighterman,  that  the  latter  should  have  for  working 
the  lighter,  half  the  gross  earnings,  it  was  held,  that  this 
did  not  amount  to  a  partnership ;  Lord  Ellenbcmmgh  in 
that  case  observing,  "  that  this  was  only  a  mode  of  pay- 
ing the  defendant  wages  for  his  labour,  and  was  different 
from  the  participation  of  profits  and  loss,  so  that  under 
these  circumstances  no  partnership  could  be  considered 
as  existing  between  him  and  the  owner  of  the  lighter." 
The  authority  of  Dry  v.  Bostvell  was  questioned  by  Mr. 
Justice  Story;  but  there  the  question  was  one  between 
third  parties ;  while  this  is  a  question  i^iter  ae.  You  must 
see  what  the  intention  of  the  parties  was,  and  I  submit 
that  it  is  evident,  from  all  the  circumstances,  that  there 
was  no  intention  on  their  part  of  entering  into  a  contract 
of  partnership.  Secondly ^  I  submit  that  the  prisoner  was 
a  menial  servant,  or  labourer,  within  the  exemption  in 
the  Stamp  Act.  Lord  Ooke  defines  a  menial  as  one  dwell- 
ing inter  rruxnia ;  but  Lord  AhingeVj  in  the  case  of  Nowlan 
V.  Ahletty  2  C.  M.  &  R.  54,  held  that  to  constitute  a  me- 
nial servant,  actual  residence  within  the  walls  of  his 
master's  dwelling  was  not  essentially  necessary.  Lord 
Ahmger,  in  giving  judgment,  said,  "  I  should  have  been 
inclined  to  have  told  the  jury  *that  the  plaintiflF  ,.^«oq 
was  a  menial  servant ;  for  though  he  did  not  live  ^ 
in  the  defendant's  house,  or  within  the  curtilage  {intra 
moenia^)  he  lived  in  the  grounds  within  the  domain." 
Li  the  case  of  Wdean  v.  Zuletay  16  L.  J.,  Q.  B.  49,  the 

stoker  of  a  steamer  was  held  to  be  a  labourer  or  artificer 
Vol.  n.— 22 
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within  the  exemption  in  the  Stamp  Act^  55  Qeo.  3^  c. 
184,  Sched.  Part.  1. 

Lord  Campbell  C.  J. — Why  is  not  the  prisoner  a  la- 
bourer? 

PJiinn.  Under  the  Statute  of  Additions  it  would  be  a 
good  addition.  I  submit  that  he  was  a  labourer,  and 
therefore,  that,  the  agreement  being  within  the  exemp- 
tion in  the  Stamp  Act^  it  was  admissible  in  evidence 
without  a  stamp. 

No  Counsel  appeared  for  the  prisoner. 

Lord  Campbell  C.  J. — I  am  of  opinion  that  this  con- 
viction ought  to  be  supported.  Assuniing(a)  that  this 
instrument,  if  it  had  created  a  partnership,  would  not  be 
receivable  in  evidence  in  a  criminal  case  without  a  stamp. 
I  think  that  it  would,  even  in  a  civil  action,  be  admissi- 
ble unstamped,  it  being  within  the  exemption  in  the 
Stamp  Act,  as  an  agreement  for  the  hire  of  a  labourer.. 
The  second  question  is,  did  this  instrument  create  a  part- 
nership, or  did  it  create  the  relation  of  master  and  ser- 
vant ?  It  did  not  create  a  community  of  profit  and  loss ; 
inter  se^  the  prosecutor  and  prisoner  were  not  partners, 
and  I  am  of  opinion  that  the  prisoner  was  a  labourer  and 
not  a  partner.  The  third  question  reserved  for  us  is. 
whether  the  denial  of  the  receipt  of  the  money  by  the 
prisoner  under  the  circumstances  mentioned  in  the  case 
^  amounted  to  embezzlement.    *There  is  abundant 

-J  authority  to  shew  that  a  denial  of,  or  not  ac- 
counting for,  the  receipt  of  money  under  such  circum- 
stances, constitutes  the  offence  of  embezzlement. 


(a)  In  the  course  of  the  argument  the  Lord  Chief  Justice,  referring  to  the  cases 
collected  in  SoMCOifi  Otm.  Ifnd,^  ed.  Orangery  p.  211,  expressed  an  opinion  that 
in  some  future  bill  for  the  improvement  of  the  oiiminal  law  it  would  be  worthjr 
of  consideration  whether  it  would  not  be  desirable  to  render  documents  admis- 
sible in  eyidence  in  criminal  cases  urutamped. 
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Ald£RSON  B. — ^I  think  that  the  prisoner  was  not  a 
servant,  but  that  he  was  a  labourer. 
Platt  B.,  Talpourd  J.,  aiid  Martin  B.  concurred. 


REGINA  V.  THE  INHABITANTS  OP  THE  TOWNSHIP 

OF  WAVERTON. 

After  Terdict,  defective  arerments  in  the  second  count  of  an  indictment  may  be 
cnred  bj  reference  to  sufficient  ayerments  in  the  first  count. 

TfflS  was  an  indictment  for  a  nuisance  in  not  repair- 
ing a  highway,  found  at  the  Oumherland  Summer  As- 
sizes, A.  D.  1850.  It  was  removed  by  certiorari  into  the 
Queen's  Bench,  and  was  tried  at  the  Summer  Assizes  for 
the  county  of  Gumberlandj  held  at  Carlisle^  before  Mr. 
Justice  Williams,  on  the  5th  of  August^  A.  d.  1851,  The 
indictment  contained  three  counts : — 

1st  Count.  The  jurors  for  our  Lady  the  Queen  upon 
their  oath  present  that  before  the  day  of  the  taking  of 
this  inquisition  to  wit  on  the  first  day  of  Jamiary  in  the 
thirteenth  year  of  the  reign  of  her  present  Majesty  and 
long  before  there  was  and  &om  thence  hitherto  hath  been 
and  stiU  is  a  certain  common  Queen's  highway  in  the 
sidd  county  used  for  all  the  subjects  of  our  said  Lady  the 
Queen  to  go  return  pass  repass  ride  and  labour  on  foot 
and  on  horseback  and  with  cattle  carts  and  carriages  at 
their  will  and  pleasure  and  that  a  certain  part  of  the  said 
last-mentioned  common  Queen's  highway  situate  lying 
and  being  in  the  township  or  district  of  Wavertoii 
otherwise  called  Wavertan  High  and  Low  in  the  parish 
of  Wigton  in  *the  county  aforesaid  called  the  r^o^i 
Yevene  Highway  leading  from  and  out  of  the  high- 
way from  the  village  of  Waverton  towards  the  town  of 
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Mary-^poTt  in  the  county  aforesaid  at  or  near  a  place  called 
Pa/rJcaide  on  the  last  mentioned  highway  and  extending 
from  thence  towards  and  unto  the  highway  leading  from 
Lesson  Hall  towards  the  town  of  Ireby  in  the  county 
aforesaid  at  or  near  Waterside  in  the  township  or  district 
of  WaverUm  aforesaid  and  containing  in  length  1350 
yards  or  thereabouts  and  in  breadth  four  yards  or  there- 
abouts on  the  day  and  year  aforesaid  and  from  thence 
continually  hitherto  until  the  day  of  the  taking  of  this 
inquisition  at  the  parish  and  in  the  township  or  district 
last  aforesaid  in  the  county  aforesaid  was  and  is  yet  very 
ruinous  miry  deep  broken  and  in  great  decay  for  want  of 
due  reparation  and  amendment  of  the  same  so  that  the 
liege  subjects  of  our  said  Lady  the  Queen  during  the 
time  last  aforesaid  could  not  go  return  pass  repass  ride 
and  labour  with  their  horses  cattle  carts  and  other  car- 
riages in  through  and  along  the  Queen's  common  high- 
way aforesaid  as  they  ought  and  were  wont  and  accus- 
tomed to  do  without  great  danger  of  their  lives  and  the 
loss  of  their  goods  to  the  great  damage  and  common  nui- 
sance of  all  her  Majesty's  liege  subjects  going  returning 
passing  repassing  riding  labouring  in  through  and  along 
the  Queen's  common  highway  aforesaid. 

And  that  the  inhabitants  of  the  said  township  or  dis- 
trict of  Wavertcn  in  the  said  parish  of  WigUm  in  the 
county  aforesaid  have  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary  hitherto  been  used  and  ac- 
customed to  repair  and  amend  and  of  right  ought  to  have 
repaired  and  amended  and  stUl  of  right  ought  to  repair 
^  and  amend  that  part  of  the  highway  aforesaid  so 

J    as  aforesaid  being  ruinous  miry  *broken  and  in 
decay  when  so  often  as  there  should  be  occasion. 

And  that  the  said  inhabitants  of  the  said  township 
aforesaid  have  not  yet  done  the  same  to  the  evil  example 
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of  all  others  in  like  case  offending  and  against  the  peace 
of  our  Lady  the  Queen  her  Crown  and  dignity. 

2d  Count.  That  within  the  parish  of  Wigimi  aforesaid 
in  the  county  aforesaid  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary  there  have  been  and  still 
are  divers  townships  or  districts  whereof  the  township  or 
district  of  Waverton  otherwise  called  Waverton  High  and 
Low  during  all  the  time  last  aforesaid  hath  been  and  still 
is  one  and  that  the  inhabitants  of  the  said  township  or 
district  of  Waverton  in  the  parish  aforesaid  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary  have 
repaired  and  amended  and  have  been  used  and  accus- 
tomed to  repair  and  amend  and  of  right  ought  to  have 
repaired  and  amended  and  still  of  right  ought  to  repair 
and  amend  when  and  so  often  as  it  hath  been  or  shall  be 
necessary  such  and  so  many  of  the  common  highways 
situate  and  being  within  the  township  or  district  of 
Waverton  aforesaid  as  would  otherwise  be  repairable  and 
amendable  by  the  inhabitants  of  the  said  parish  at  large 
and  that  the  said  part  of  the  same  common  highway  herein- 
before  mentioned  to  be  ruinoits  deep  miry  broken  and  in 
deoay  as  aforesaid  was  a  common  highway  which  but  for 
the  said  prescription  or  vsage  would  be  repairable  and 
amendable  by  the  irJiabitants  of  the  said  parish  of  Wigton 
at  large.  And  that  by  reason  of  the  premises  the  in- 
habitants of  the  township  or  district  of  Waverton  afore- 
said in  the  parish  aforesaid  during  all  the  time  last  afore- 
said ought  to  have  repaired  and  amended  and  still  ought 
to  repair  and  amend  the  same  part  of  the  said  common 
highway  so  being  "^ruinovs  deep  miry  broken  and 
in  decay  as  aforesaid  when  and  so  often  as  it  hath  L 
been  and  shall  be  necessary  and  that  the  said  inhabitants 
of  the  said  township  aforesaid  have  not  yet  done  the  same 
to  the  evil  example  of  all  others  in  like  case  offending 
and  against  the  peace  of  our  said  Lady  the  Queen  her 
Crown  and  dignity. 
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3rd  Count.  The  same  as  the  second ;  with  the  excep- 
tion that  it  averred  that  the  inhabitants  of  the  severcU  and 
respective  iawnshipa,  whereof  Waverton  was  one,  situate  in 
the  parish  of  WigtoUy  were  liable  to  repair  the  said  high- 
way. 

Plea.     Not  guilty. 

The  jury  having  found  the  defendants  ^wl  guilty  on  the 
first  count,  and  gtiUty  on  the  second  and  third  counts,  a 
rule  nid  was  obtained  in  the  Queen's  Bench  on  the  4th 
of  November^  to  arrest  the  judgment  on  the  second  and 
third  counts,  on  the  ground  that  these  counts  were  bad, 
in  not  containing  any  sufficient  allegation  that  the  high- 
way, the  subject  of  the  indictment,  was  situated  within 
the  township  or  district  of  Waverton,  or  that  the  road 
was  out  of  repair. 

On  the  13th  November,  A.  D.  1851,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Patteson  J.,  Coleridge  J., 

and  WiGHTMAN  J. 

S.  Temple  and  Pickering^  for  the  Crown.  Knowles 
Q.  C,  Atherton  Q.  C,  and  Unthank,  for  the  defendants. 

Temple.  After  verdict,  the  second  and  third  counts 
are  sufficient,  even  if  the  Court  should  hold  that  the  first 
count  cannot  be  referred  to.  The  second  coimt  says, 
'•  that  the  said  part  of  the  same  common  highway  here- 
inbefore mentioned  to  be  ruinous,  deep,  miry,  broken,  and 
in  decay  as  aforesaid,  was  a  common  highway,  which,  but 
^  _  for  the  said  prescription  or  usage,  *would  be  repair- 
-1  able  or  amendable  by  the  inhabitants  of  the  said 
parish  of  WigUm  at  large."  That,  after  verdict,  is  equiva- 
lent to  a  direct  averment  that  the  highway  was  ruinous 
and  out  of  repair.  {Ihaterne  v.  Hanson,  2  Wms.  Saund. 
60  c,  and  61  m,  note  9,  5th  ed. ;  Rex  v.  Somerton,  7  B.  & 
C.  463 ;  Hex  v.  JBoyall,  2  Burr.  832.)  By  the  Statute  of 
Jeofails,  after  verdict  the  second  and  third  counts  are  suf- 
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fident.  (1  Wma.  Sav/nd.  228)  Secondly;  the  first  count 
contains  express  averments  that  the  highway  was  ruinous 
and  although  the  jury  have  found  a  verdict  for  the  de- 
fendants on  the  firat  county  yet  it  may  be  referred  to  for 
the  purposes  of  description. 

Patteson  J. — ^Is  not  each  count  a  separate  indict- 
ment? 

Temple.  Not  for  all  purposes.  Beference  may  be  made 
in  one  count  to  a  preceding  one.  {Seg.  v.  Oraddock,  2 
Den.  C.  C.  21).  If  the  first  count  may  be  referred  to, 
then  the  objections  to  the  second  and  third  count  are 
cured ;  the  words  being,  the  said  part  of  the  same  high- 
way being  ruinous  and  in  decay  ^^  cts  a/oreaaid"  But 
these  words  may  be  rejected  as  surplusage,  if  the  first 
count  cannot  be  referred  to.  The  defendants  have  been 
found  guilty  of  not  repahing  the  highway  when  necessa- 
ry ;  it  is  impossible  that  the  jury  could  have  found  that  ver* 
diet  without  being  satisfied  that  the  road  needed  repair,  and 
without  evidence  that  the  road  was  situate  in  the  town- 
ship of  the  defendants.  In  the  case  Beg.  v.  Watersy  1 
Den.  C.  C.  356,  a  defective  statement  of  an  act  of  misfeas- 
ance was  held  to  be  supported  by  the  verdict. 

Krundlea  Q.  C,  for  the  Crown. 

Every  count  of  an  indictment  should  charge  the  ofience 
with  certainty.     Lord  Mansfield  (1 T.  R.  63)  *said 
"  It  is  necessary  in  every  crime  that  the  indict-   ^ 
ment  charge  it  with  certainty  and  precision,  aUeging  all 
the  requisites  which  constitute  the  offence." 

Lord  Campbell  C.  J. — Lord  MansfiM  was  not  there 
speaking  of  an  indictment  after  verdict. 

Ktiowles.  There  is  no  statement  in  the  second  or  third 
count  that  the  road  is  out  of  repair.  All  that  is  said  is, 
that  this  is  the  part  of  the  highway  which  has  before 
been  described  as  ruinous.  The  words  "  so  being  ruinous" 
are  merely  equivalent  to  saying  "so  stated  to  be  ruinous." 
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Although  reference  may  he  made  in  one  count  to  another 
for  some  purposes,  a  substantial  part  of  a  charge  cannot 
be  made  out  by  reference  to  a  preceding  count.  In  Beg. 
V.  Waters,  1  Den.  C.  C.  356,  the  words  "the  said  infant 
female  child"  were  held  not  to  import  firom  a  preceding 
count  a  description  of  the  child  as  being  of  tender  age. 

CoLEEiDGE  J. — But  here  the  words  of  reference  are, 
"  so  being  ruinous  as  aforesaid." 

Knowles.  These  words  only  point  out  the  portion  of 
the  road  to  which  the  prosecutor  refers.  It  is  necessarj- 
that  there  should  be  an  averment  that  the  road  was  out 
of  repair  at  the  time  that  the  indicbaent  was  found  by 
the  grand  jury.  {Byynt'a  case,  Cro.  Jac.  214;  Jt^naons 
case,  Cro.  Jac.  609;  Rgk  t.  Hazell,  13  East,  139;  Beg.  v. 
Martin,  9  Cor.  &  P.  215.)  Again,  there  is  no  allegation 
that  the  road  is  situate  in  the  township  of  WaverUm. 
(Bex  T.  Upto7>rupon^Set>em,  6  Car.  &  P.  133.) 

Lord  Campbell  C.  J.' — It  is  averred  affirmatively  to  be 
so  in  the  first  count,  and  that  averment  is  referred  to  in 
the  second  count. 

Kiiowlee.  So  large  a  reference  cannot  be  made  from 
one  count  to  another. 

Cut.  adv.  wit. 

^  *0n  the  21st  November,  the  judgment  of  the 

-l  Court  was  delivered  by  Lord  Campbell  C.  J. 
The  second  and  third  counts  of  the  indictment  in  this 
case  arc  drawn  very  inartificially ;  but  we  think  that  after 
verdict  they  may  be  supported.  The  allegation  to  which 
our  attention  was  directed,  when  the  motion  was  first 
made  for  arresting  the  judgment,  certainly  does  not  suffi- 
ciently chai^  that  the  road  was  out  of  repair,  viz.,  "that 
the  said  part  of  the  same  common  highway  hereinbefore 
mentioned,  to  be  ruinous,  &c.,  as  aforesaid,  was  a  com- 
mon highway,"  &c.    This  is  only  a  description  of  the 
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highway  and  not  an  allegation^  that  it  was  actually  out 
of  repair.  But  there  follows  an  allegation,  that  the  in- 
habitants of  the  township  "ought  to  repair  and  amend 
the  same  part  of  the  said  common  highway,  so  being 
ruinous,  &c.,  as  aforesaid,  when  and  so  often  as  it  hath 
been  and  shall  be  necessary,  and  that  the  said  inhabitants 
of  the  said  township,  have  not  yet  done  the  same."  Here 
we  have  a  clear  and  specific  reference  to  the  first  count, 
which  contains  a  formal  allegation,  that  this  part  of  the 
highway  was  out  of  repair.  There  are  many  authorities 
to  shew  that  one  count  of  an  indictment  may  refer  to  an- 
other, and  that  under  such  circumstances  the  maxim  ap- 
plies, verba  relata  inesae  videntur. 

The  objection  that  the  second  and  third  counts  do  not 
shew  the  part  of  the  highway  out  of  repair  to  be  in  the 
township,  admits  of  a  similar  answer.  The  first  count 
alleges,  "  that  a  certain  part  of  the  said  highway  situate, 
lying  and  being  in  the  township  of  Wavertoriy  &cr  (de- 
scribing it,  and  stating  its  length  and  width),  "was,  and 
yet  is  ruinous,"  &c. ;  and  the  second  and  third  counts 
allege,  "  that  the  said  part  of  the  same  common  highway 
hereinbefore  mentioned,  to  be  ruinous,"  &c.,  was  a  high- 
way, which  the  inhabitants  *were  bound  to  repair.  ^^^ .  ^ 
It  has  been  determined  that  any  qualities  or  ad-  L 
junctfl  averred  to  belong  to  any  subject  in  one  count  of 
an  indictment,  if  they  are  separate  from  it,  shall  not  be 
supposed  to  be  alleged  as  belonging  to  it  in  a  subsequent 
count,  which  merely  introduces  it  by  reference  as  the 
same  subject  "before  mentioned."  But  the  local  situa- 
tion of  the  part  of  the  highway  described,  must  neces- 
sarily and  invariably  belong  to  it,  and  if  once  described 
as  being  in  a  particular  township,  when  there  is  after- 
wards enough  to  identify  it  as  being  what  is  so  described, 
a  repetition  of  the  allegation,  that  it  is  within  the  town- 
ship, seems  not  to  be  strictly  necessary.     We  must  very 
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much  regret  the  negligence  in  firaming  indictments,  which 
causes  such  discussions;  but,  we  are  glad  that  in  this 
case  it  has  not  led  to  a  failure  of  justice.  The  rule  for 
arresting  the  judgment  must  be  discharged. 
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Where  a  prisoner  is  indicted  for  felony,  and  thwe  is  a  eonnt  in  the  indictment 
stating  a  previous  conviction,  he  is  first  to  be  arraigned  on  the  whole  indict- 
ment ; — afterwards  he  is  to  be  given  in  charge  to  the  jnrj  on  the  subsequent 
felony  only ;  and  if  they  find  a  verdict  of  gnilty  on  that  charge,  then  they  are 
to  inquire  respecting  the  previous  conviction.  And  where  the  jury  were  sworn 
afresh  to  try  the  question  of  previous  conviction,  and  the  prisoner's  Counsel 
then  claimed  the  right  of  challenge  :  Ifeldj  that  the  prisoner  had  no  right  of 
challenge  then,  and  that  the  jury  were  resworn  unnecessarily. 

The  prisoner  in  this  case  was  indicted  at  the  Mvclvael- 
nias  Greneral  Sessions  for  the  county  of  Leicester,  held  at 
the  castle  oi  Leicester,  on  the  13th  day  of  Octdbei*,  A.  d. 
1861,  and  from  thence  continued  by  adjournment  to  the 
following  day,  for  having  on  the  23rd  day  of  September, 
A.  D.  1851,  at  SUeby,  in  the  county  of  Leicester,  stolen  a 
coat  of  the  value  of  fifteen  shillings,  the  property  of 
^o^o-i  Thomas  Ball.  In  the  same  *indictment  there  was 
a  second  count  charging  the  prisoner  with  receiv- 
ing the  same  property,  knowing  it  to  have  been  stolen, 
and  a  third  count  charging  the  prisoner  with  a  previous 
conviction  for  felony. 

The  prisoner  having  been  arraigned,  pleaded  "  Not 
guilty;"  and  having  declined  to  challenge  any  of  the 
jury,  the  jurors  were  sworn,  and  charged  in  the  usual 
way  to  inquire  whether  the  prisoner  was  guilty  or  not. 
The  jury  having  returned  a  verdict  of  guilty  on  the  first 
count,  were  then  charged  to  inquire  into  the  fact  of  the 
previous  conviction,  when  it  was  contended  by  the  Coun- 
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ael  for  the  prisoner  that  the  jury  must  be  resworn  to  try 
the  new  matter,  and  the  Counsel  for  the  Crown,  admit- 
ting that  according  to  the  practice  adopted  on  the  au- 
thority of  Parke  B.,  the  jury  must  be  resworn,  (a)  The 
Deputy  Chairman,  before  whom  the  case  was  tried,  di- 
rected that  the  oath,  according  to  the  form  hereunder 
written,  which  was  drawn  up  in  Court  from  the  notes  ot 
a  Counsel  present,  and  stated  to  be  the  form  prescribed 
by  the  *leamed  Baron  before  mentioned,  should  r^o^q 
be  administered  to  the  jury.  '- 

On  the  officer  of  the  Court  proceeding  to  administer 
such  oath,  the  Counsel  for  the  prisoner  claimed  the  right 
of  challege  to  the  jury,  on  the  ground  that  the  prisoner, 
when  arraigned^  had  been  told  by  the  Clerk  of  the  Peace 
that  if  he  would  challenge  the  jurors,  or  any  of  them,  he 
must  do  so  as  ^^  they  came  to  the  book  to  be  sworn,  and 
before  they  were  sworn,  and  he  should  be  heard."  That 
the  jurors  were  then,  for  the  purpose  of  trying  the  fact 
of  the  prisoner's  previous  conviction,  "come  to  the 
book ;"  and,  accordingly,  on  the  name  of  the  first  man  of 
the  jury  being  called,  the  Counsel  for  the  prisoner  peremp- 

(a)  The  circumstance  above  allnded  to  occurred  before  Pabki  B.,  at  the  North- 
ampton  Summer  Assizes,  in  July  1851,  the  Act  for  the  better  Prevention  of  Of- 
fences (14  &  15  Vki.  c.  19)  having  received  the  royal  assent  on  the  3rd  of  that 
month. 

In  the  case  to  which  the  prisoner's  Counsel  at  the  sessions  referred,  when  the 
jury  were  about  to  be  charged  to  inquire  respecting  the  previous  conviction  of 
the  prisoner,  a  copj  of  the  new  statute  was  handed  up  to  Parkb  B.,  and  it  was 
at  the  same  time  represented  to  his  Lordship  that  Lord  Chief  Justice  Jsrvib  and 
Aldebson  B.,  had  expressed  their  opinion  that  the  new  statute  would  render  it 
necessary,  when  trying  a  question  of  a  previous  conviction,  to  reswear  the  jury. 

To  prevent  any  question,  his  Lordship  then  directed  the  juiy  to  be  sworn  in 
the  words  above  set  out,  and  in  the  manner  stated  by  the  counsel  for  the  prisoner 
iTcy,  but  no  question  as  to  challenge  was  raised  upon  that  occasion. 

Pabke  B.,  on  comparing  the  9th  sect  of  14  k  15  Vict.  c.  19,  with  6  ft  7  Wm. 
4,  c.  Ill,  was  satisfied  that  the  practice,  as  to  charging  the  jury  to  inquire  res- 
pecting the  previous  conviction  of  a  prisoner,  was  unaltered,  and  concurred  with 
the  rest  of  the  Judges  in  opinion  that  there  was  no  right  of  challenge  under  such 
circumstances,  and  that  it  was  unnecessary  to  swear  the  juiy  afresh. 
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torily  challenged  him.  The  Counsel  for  the  prisoner 
further  intimated  his  intention  of  challenging,  in  like 
manner,  each  man  of  the  jury  who  had  convicted  the 
prisoner  on  the  fu'st  count  of  the  indictment. 

The  Deputy  Chairman  disallowed  the  claim  to  chal- 
lenge the  jury,  on  the  ground  that  the  prisoner  had  been 
arraigned  on  the  three  counts ;  that  his  plea  had  been 
taken  to  the  whole  indictment^  and  that  his  right  of  chal- 
lenge should  have  been  exercised  in  the  first  instance, 
and  before  the  jury  were  sworn  to  make  true  deliverance 
between  him  and  our  Sovereign  Lady  the  Queen, 

The  jury  were  then  sworn  as  follows : — "  You  ahall 
well  and  truly  try  whether  the  prisoner  has  been  be/ore  oon^ 
victed  of  felofny^  in  manner  and  farm  as  in  the  indictment 
is  alleged^  And  the  prisoner  was  given  in  charge  to  the 
jury  on  the  third  count  of  the  indictment,  charging  a 
previous  conviction.  He  was  found  guilty,  and  sentenced 
to  transportation  for  seven  years ;  but,  at  the  instance  of 
the  prisoner's  Counsel,  the  Court  reserved  the  following 
question  for  the  decision  of  the  Judges,  viz. :  Whether, 
under  the  circumstances  *detailed  in  this  case,  the 
-^  challenge  made  on  behalf  of  the  prisoner  should 
have  been  allowed?  Execution  of  the  judgment  was 
respited  until  the  above  question  should  have  been  con- 
sidered and  decided,  the  prisoner  being  committed  to 
prison. 

On  the  22nd  of  November  this  case  was  considered  (a) 
by  the  Judges,  when  Lord  Campbell  C.  J.  gave  the  fol- 
lowing judgment  :— 

The  prisoner  was  tried  upon  an  indictment  for  larceny, 
which  also  contained  a  count  alleging  that  there  had  been 
a  former  conviction  for  felony  against  him.  He  was 
arraigned  in  the  usual,  and,  as  we  think,  in  the  proper 

(a)  No  Gouasel  appeared  on  either  side. 
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manner,  on  the  whole  indictment.  He  pleaded  not 
guilty  to  the  whole.  The  jury  were  charged  with  that 
part  only  which  charged  a  larceny,  and  the  jury  found 
him  guilty  of  the  larceny.  It  was  then  suggested  to  the 
Chairman  by  the  learned  Counsel  for  the  prisoner,  that 
it  was  the  practice  of  Parke  B.,  when  the  juty  after  their 
verdict  on  the  charge  of  larceny  were  to  try  the  question 
of  a  previous  conviction,  to  swear  the  jury  afresh.  I  can 
only  say,  that  I  have  had  the  unspeakable  advantage  of 
going  two  circuits  with  Parke  B.,  and  that  he  adopted 
no  such  course.  First,  the  prisoner  is  arraigned  on  the 
whole  indictment;  then  the  jury  are  charged  to  inquire 
respecting  the  felony  only ;  and  then,  after  their  verdict 
on  that  charge,  they  are  to  inquire  respecting  the  pre- 
vious conviction.  The  learned  Counsel  intimated  his 
intention  to  challenge  all  the  jurors,  and  to  have  a  fresh 
jury.  But  the  Chairman  was  firm,  and  reftised  to  allow 
the  challenge,  and  the  prisoner  was  convicted.  The 
question  reserved  for  our  consideration  is,  was  the  pri- 
soner entitled  to  a  fresh  challenge  ?  and  we  are  of  p^qci 
opinion  that  there  is  no  *pretence  for  saying  that  L 
he  was ;  and  I  cannot  help  regretting  to  find  such  an 
attempt  made  at  Quarter  Sessions  to  interrupt  the  due 
administration  of  justice,  (a) 
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14  &  15  Viet.  c.  19,  8. 9,  makes  no  alteration  in  the  mode  of  arraigning  prisoners, 
and  it  is  the  opinion  of  all  the  Judges  that  it  is  nonecessary  for  the  jury  to  be 
re-Bwom  when  trying  the  question  of  previous  conviction. 

At  the  Sessions  for  the  borough  of  Manchester  holden 

(a)  The  other  Judges  present  were — ^Aldbrboit  B.,  Platt  B.,  Talfourd  J.,  and 
Martin  B. 
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on  the  4th  of  August  A.  D.  1851,  before  Robert  Baynes 
Armstrong^  Esq.,  Q.  C,  Recorder  of  the  said  borough, 
George  Shvttleworth  was  arraigned  on  an  indictment 
charging  him  with  larceny,  and  also  with  having  been 
previously  convicted  of  felony,  and  according  to  the  in- 
variable practice  in  that  Court,  before  that  time,  both 
counts  were  read  to  the  prisoner,  and  he  pleaded  not 
guilty  to  ike  whole  indictment.  At  the  trial,  the  count  for 
larceny  only  was  read  by  the  clerk  of  the  peace  to  the 
jury,  and  the  witnesses  in  support  of  that  charge  were 
heard,  and  the  jury  found  the  prisoner  guilty.  The  clerk 
of  the  peace  then  proceeded  to  read  to  the  jury  the  fur- 
ther charge,  that  the  prisoner  had  been  previously  con- 
victed of  felony,  when  the  Counsel  for  the  prisoner  ol)- 
jected  that  that  charge  could  not  be  gone  into ;  and  he 
further  stated  that  it  was  his  intention,  however  the 
court  might  decide  that  question,  to  move  in  arrest  of  judg- 
ment generally.  The  Court  decided  that  the  trial  should 
go  on,  and  the  certificate  of  conviction  having  been  put 
in,  and  the  identity  of  the  prisoner  proved,  the  jury  found 
that  the  prisoner  had  been  previously  convicted  of  felony. 
The   learned  Coimsel  for  the  prisoner  then  moved  in 

*3521  "^^  ""^  judgment,  *contending  that  the  plea  of 
-*  the  prisoner,  having  been  taken  contrary  to  the 
provisions  of  the  late  act  14  &  15  Vict.  c.  19,  s.  9,  (a) 

(a)  14  k  16  VieL  c.  19  8.  9 : — "  And  whereas  proTision  is  made  in  a  certain  act 
of  Parliament  passed  in  the  twelfth  year  of  the  reign  of  her  present  Majestj 
Queen  Victoria^  intituled  '  An  Act  to  amend  the  laws  in  England  and  Ireland  re- 
lative to  Larceny  and  other  offences  connected  therewith/  and  also  in  this  act, 
for  the  more  exemplary  punishment  of  persons  who  shall  commit  certain  offiences 
after  one  or  more  prerious  conyiction  or  convictions  for  the  like  or  other  offences, 
and  it  is  expedient  to  define  the  time  of  charging  the  jury  to  inquire  as  to  such 
previous  conviction  or  convictions :  Be  it  enacted,  that  it  shall  not  he  lawful  on 
the  trial  of  any  person  for  any  subsequent  offencej  where  a  plea  of  not  guilty 
shall  have  been  entered  on  his  behalf,  to  charge  the  jury  to  inquire  concerning 
any  previous  conviction  until  they  shall  have  inquired  concerning  such  subse- 
quent offencei  and  shall  have  found  such  person  guilty  of  the  same ;  and  when- 
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was  void,  and  that  all  the  subsequent  proceedings  were 
a  nullity,  and  that  no  judgment  could  be  given  on  a  ver- 
dict so  found.  The  Court  overruled  the  objection,  and 
sentenced  the  prisoner  to  be  transported  for  seven  years. 
The  execution  of  the  judgment  was  respited,  and  the 
convict  was  kept  in  prison.  The  question  for  the  Court 
of  Criminal  Appeal,  is  whether  that  sentence,  under  the 
circumstances  stated,  was  legal,  or  whether  any  judg- 
ment qould  be  passed  on  the  verdict  so  given. 

On  the  22nd  of  November^  MUward^  for  the  Crown,  no 
Counsel  appearing  for  the  prisoner,  was  stopped  by  Lord 
Campbell,  C.  J.,  who  said  that  the  matter  admitted  of  no 
doubt.  The  prisoner,  added  his  Lordship,  is  first  to  be 
arraigned  on  the  whole  indictment,  including  the  count 
on  the  previous  conviction :  afterward  he  is  to  be  given 
in  charge  to  the  jury  on  the  crime  for  which  he  is  indicted 
only,  and  the  count  charging  a  previous  conviction  is  not 
to  be  stated  to  the  jury  till  they  have  given  their  verdict 
on  the  subsequent  *felony.(a)  It  is  also  the  opin-  ^^  qkq 
ion  of  all  the  Judges,  that  it  is  unnecessary  for  L 
the  jury  to  be  sworn  again  when  trying  the  question  of 
previous  conviction. 

Alderson  B. — That  has  the  full  concurrence  of  all  the 
Judges.    The  practice  is  precisely  as  it  was  before. 

Platt  B.,  Talfourd  J.,  and  Martin  B.,  concurred. 


REGINA  V.  MICHAEL  PRESTON. 

Where  a  bank  note  is  lost,  and  is  found  by  a  person  who  appropriates  it  to  his 

ever  in  any  indictment  any  prerious  conyiction  shall  be  stated  the  reading  ot 
sach  statement  shall  be  deferred  until  after  such  finding  as  aforesaid." 

(a)  See  Reg,  t.  Key^  supra^  p.  347,  and  also  the  obsenrations  of  Lord  Campbell 
C.  J.,  and  AitOiBSON  6.,  in  the  case  of  Reg,  r.  ShHrnpUm^  mqnra,  p.  332. 
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own  nse :  ffddy  that  the  jury  are  not  to  be  directed  to  consider  at  what  time 
the  prisoner,  after  taking  it  into  his  possession,  resolved  to  appropriate  it  to 
his  own  use,  but  whether  at  the  time  he  took  possession  of  it  he  knew,  or  had 
the  means  of  knowing,  who  the  owner  was,  and  took  possession  of  it  with  in- 
tent to  steal  it  ,*  for  if  his  original  possession  of  it  was  an  innocent  one,  no  sub- 
sequent change  of  his  mind,  or  resolution  to  appropriate  it  to  his  own  use, 
woald  amount  to  larceny. 

The  prisoner,  Michael  D-estofiy  was  tried  before  M.  D. 
Hilly  Esq.,  Recorder  of  Bbrniingham^  at  the  last  Michael- 
mas Sessions  for  that  borough,  upon  an  indictment  which 
charged  him  in  the  first  count  with  stealing;  and,  in  the 
second,  with  feloniously  receiving  a  50Z.  note  of  the  Bank 
of  England. 

It  was  proved  that  the  prosecutor,  Mr.  Gollis,  of  Bir^ 
minghaniy  received  the  note  in  question  with  others  on 
Saturday y  the  18th  of  October y  from  Mr.  Lidsam^  who, 
before  he  handed  it  to  the  prosecutor,  wrote  on  the  back 
of  it  the  words  "  Mr.  Chilis."  It  was  further  proved  that 
Gollis  was  a  very  unusual  surname  in  Birminglmm^  and 
almost,  if  not  quite,  confined  to  the  family  of  the  prose- 
cutor, the  well  known  master  manufacturer. 

About  four  o'clock  the  same  afternoon  the  prosecutor 
^  accidentally  dropped  the  notes  in  one  of  the  *pub- 

^  lie  streets  in  Birmingham^  and  immediately  gave 
information  of  his  loss  to  the  police,  and  also  caused  hand 
bills,  offering  a  reward  for  their  recovery,  to  be  printed 
and  circulated  about  the  town. 

On  Monday^  the  20th,  about  three  o'clock  in  the  after- 
noon, the  prisoner,  who  had  been  living  in  Birmingham- 
fourteen  years,  and  keeping  a  shop  there,  went  to  one  of 
the  police  stations,  and  inquired  of  a  policeman  if  there 
was  not  a  reward  publicly  offered  for  some  notes  that 
had  been  lost,  and  whether  their  numbers  were  known, 
stating  that  he  was  as  likely  as  any  person  to  have  them 
offered  to  him,  and  if  he  heard  anything  of  them  he 
would  let  the  police  know.     He  also  inquired  if  the 
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policeman  could  give  him  a  description  of  the  person 
who  was  supposed  to  have  found  them,  and  the  police- 
man gave  him  a  written  description  of  such  person,  who 
was  described  therein  as  a  tall  man.  Afterwards,  between 
three  and  four  o'clock  the  same  afternoon,  the  prisoner 
went  to  the  shop  of  Mr.  BicJdey^  in  Birmirighamy  and 
after  inquiring  if  he  {Bichley)  had  heard  of  the  loss  of  a 
50Z,  note,  stated  that  he,  the  prisoner,  thought  he  knew 
parties  who  had  found  one,  and  then  asked  Bichley 
whether  the  finders  would  be  justified  in  appropriating 
it  to  their  own  use;  to  y^hich.Bicldey  replied  that  they 
would  not. 

At  four  o'clock  on  the  same  afternoon  the  prisoner 
changed  the  note,  and  was  later  in  the  same  evening 
found  in  possession  of  a  considerable  quantity  of  gold, 
with  regard  to  which  he  gave  several  false  and  inconsist- 
ent accounts. 

He  was  then  taken  into  custody,  and  on  the  following 
day  {October  21),  stated  to  a  constable  that  when  he  was 
alone  in  his  house  on  Sunday ^  a  tall  man  whom  he  did 
not  know,  came  in  and  offered  him  a  50Z.  note,  for  which 
he  (the  prisoner)  gave  him  fifty  sovereigns. 

*The  police  officers  had  previously  told  the  p^.^^,. 
prisoner,  that  they  were  in  possession  of  informa-  ^  "^ 
tion  that  one  Tay^  who  was  known  to  the  prisoner,  had 
found  the  note ;  but  Tay  was  not  called,  nor  was  any  evi- 
dence given  as  to  the  part  (if  any)  which  he  took  in  the 
transaction. 

Upon  these  facts,  the  learned  Eecorder  directed  the 
jury,  that  the  important  question  for  them  to  consider, 
waa  at  what  time  the  prisoner  first  resolved  to  appropri- 
ate  the  note  to  his  own  use ;  if  they  arrived  at  the  con- 
clusion, that  the  prisoner  either  knew  the  owner,  or  rea- 
sonably believed  that  the  owner  could  be  found  at  the 
time,  when  he  first  resolved  to  appropriate  it  to  his  own 
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use,  that  is,  to  exercise  complete  dominion  over  it,  then 
he  was  guilty  of  larceny ;  if  on  the  other  hand,  he  had 
formed  the  resolution  of  appropriating  it  to  his  own  use, 
before  he  knew  the  owner,  or  had  a  reasonable  belief  that 
the  owner  could  be  found,  then  he  was  not  guilty  of  lar- 
ceny. He  also  told  the  jury  that  there  was  no  evidence 
of  any  other  person  having  possession  of  the  note  after  it 
was  lost,  except  the  prisoner ;  but  that  even  though  the 
prisoner  might  not  be  the  original  finder,  still  if  he  were 
the  first  person  who  acted  dishonestly  with  regard  to  it, 
and  if  he  began  to  act  dishonestly  by  forming  the  resolu- 
tion to  keep  it  for  his  own  use,  after  he  knew  the  owner, 
or  reasonably  believed  that  the  owner  could  be  found,  he 
w^ould  be  guilty  of  larceny. 

The  jury  found  the  prisoner  guilty  upon  the  first  count 
and  the  learned  Recorder  requested  the  opinion  of  the 
Judges  as  to  the  validity  of  the  conviction.  The  prisoner 
was  discharged  on  the  recognizance  of  himself  and  sure- 
ties, to  appear  and  receive  judgment  at  the  next  Ses- 
sions. 

On  the  22nd  NacemheVy  A.   D.  1851,  this  case  was 

*3o61   *^^''^'*  ^^^''''^  ^""^  Campbell  C.  J.,  Aldebson 
J   B.,  Platt  B.,  Talfourd  J.,  and  Martin  B. 

Bittlesione^  for  the  Crown.     GBrien  for  the  prisoner. 

GBrien.  The  jury  found  the  verdict  under  the  direc- 
tion of  the  learned  Recorder,  and  I  submit  that  that  di- 
rection was  wrong  in  law.  The  jury  were  told,  that  the 
important  question  for  them  to  consider,  was  at  what  time 
the  prisoner  first  resolved  to  appropriate  the  note  to  his 
own  use.  K  they  arrived  at  the  conclusion,  that  the 
prisoner  either  knew  the  owner,  or  reasonably  believed 
that  the  owner  could  be  found  at  the  time  when  he  first  re- 
solved to  appropriate  it  to  his  own  use,  then  he  was  guilty 

a  rceny.     But  the  real  question  is,  whether  the  priso- 
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ner  knew  who  the  owner  was,  or  had  reasonable  means  of 
knowing  who  was  the  owner  at  the  time  of  his  taking  the 
property  into  his  possession  ?  Unless  at  the  time  of  tak- 
ing it,  there  was  a  knowledge  or  a  reasonable  means  of 
knowing  who  was  the  owner  and  the  animua  farandiy  on 
the  part  of  the  finder,  there  could  be  no  larceny.  This 
is  distinctly  laid  down  in  the  judgment  of  Parke  B.,  in 
Beg,  V.  Thurhorrij  1  Den.  C.  C.  387.  In  the  case  of 
Merry  v.  Green^  7  Mee.  &  W.,  which  was  an  action  for 
false  imprisonment,  the  question  was  much  discussed,  and 
the  difficulty  was  to  find  the  precise  time  when  the  taking 
became  a  trespass.  The  conditions  are  laid  down,  in  Beg. 
V.  ThurboTiij  with  great  precision.  In  that  case  it  was 
found,  that  when  the  prisoner  picked  up  the  note,  he  had 
the  animus  furandi^  but  had  not  the  means  of  knowing 
who  was  the  owner ;  and  it  was  there  held,  that  unless  at 
the  time  of  taking,  the  finder  had  an  animtis  furandi^  and 
the  knowledge  or  the  means  of  knowing  w^ho  the  owner 
was,  he  was  not  guilty*  of  larceny.  In  the  present  case, 
it  is  not  found  by  the  jury,  that  the  *prisoner  when  ^^o  c  ^ 
he  picked  up  the  notes,  knew  who  the  owner  was  L 
or  that  he  intended  to  steal  them.  It  may  well  be  that 
he  had  originally  taken  them  innocently  and  "  dispun- 
ishably." 

Alderson  B. — The  Recorder  told  the  jury  that  even 
if  the  prisoner  were  not  the  original  finder,  still  if  he 
were  the  first  person  who  acted  dishonestly  with  regard 
to  the  note,  he  would  be  guilty  of  larceny. 

OBrien.  There  was  ample  evidence  to  shew  that  he 
was  not  the  original  finder. 

Lord  Campbell  C.  J. — The  first  part  of  the  Recorder's 
direction  is  consistent  with  this,  that  the  prisoner  may 
have  received  the  property  honestly,  and  have  kept  it 
for  some  time  for  the  right  owner,  and  afterwards  have 
A'ielded  to  temptation,  and  appropriated  it  to  himself. 
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Alderson  B. — When  the  finder  first  takes  it  into  his 
possession, — ^in  order  to  constitute  larceny, — there  must 
be  an  intention  of  "taArmgr"  it  the  moment  he  knows 
what  it  is. 

Platt  B. — There  must,  at  that  moment,  be  a  feUmioue 
taking. 

Lord  Campbell  C.  J. — If  the  original  possession  was  a 
lawful  possession,  then  there  was  no  aaportavit.  K  the 
prisoner,  when  he  took  the  notes  originally  into  his  pos- 
session, had  not  the  means  of  knowing  who  the  owner 
was,  and  had  not  then  the  animua  furandiy  when  was 
the  "taking?" 

aBrien  cited  R.  v.  Leigh,  2  East  P.  C.  694 ;  i?.  v. 
Mmklow,  1  Mo.  C.  C.  160. 

Bittlestone,  for  the  Crown. 

The  direction  of  the  Recorder  is  supported  by  the 
judgment  of  the  Court  in  Beg.  v.  Thurbom. 

Lord  Campbell  C.  J. — Do  you  contend  that  if  the  pri- 
soner once  had  the  property  honestly  in  his  possession, 
^oncn   *te  would  be  guilty  of  larceny  by  afterwards  ap- 
propriating it  to  his  own  use  ? 

Bittlestone.  The  question  cannot  be  governed  by  the 
intention  of  the  finder  at  the  very  moment  he  takes  the 
thing  into  his  possession.  There  must  be  time  to  ex- 
amine it. 

Lord  Campbell  C.  J. — Assume  that  he  has  full  time 
for  examination,  and  has  examined  it.  The  Recorder 
tells  the  jury  to  consider  at  what  time  the  prisoner  first' 
resolved  to  appropriate  it  to  his  own  use,  and  that  if, 
when  he  resolved  to  appropriate  to  himself  he  had  the 
means  of  knowing  who  the  owner  wa^,  he  was  guilty  of 
larceny,  although  he  may  have  before  then  received  it 
bono  animo.     When  was  the  taking  ? 

Alderson  B. — The  direction  of  the  Recorder  does  not 
exclude  the  supposition  that  the  prisoner  might  have  got 
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the  notes  honestly,  kept  them  for  three  or  four  days,  and 
then  resolved  to  appropriate  them  to  his  own  use. 

Bittlestc7ie.  I  should  submit  that  as  long  as  the  pri- 
soner's possession  of  the  property  was  an  innocent  one, 
his  possession  was  that  of  the  true  owner.  If  a  person 
find  a  bank  note  marked,  so  that  it  may  be  traced  to  the 
owner,  the  possession  of  the  finder  is  the  possession  of 
the  owner,  so  long  as  the  finder  deals  honestly  with  the 
property.  But  as  soon  as  the  finder  resolves  to  convert 
it  to  his  own  use  he  alters  the  possession,  and  then  can 
only  be  said,  for  the  first  time,  to  take  the  note  for  the 
purpose  of  exercising  dominion  over  it. 

Alderson  B. — There  is  no  proof  here  that  the  pri- 
soner could  read  any  marks  which  may  have  been  on 
the  note. 

BitUestane.     But  there  is  evidence  that  he  took  them 
.and  shewed  them  to  other  persons  who  could  read.     He 
*went  about  making  inquiries  whether  he  could    .^,35^ 
safely  keep  them  for  himself  or  not. 

Lord  Campbell  C.  J. — That  might  have  been  strong 
evidence  for  the  jury  that  the  prisoner  originally  took 
the  property  animo  furandi^  and  with  the  means  of 
knowing  who  the  owner  was. 

Bittlestone.  Parke  B.,  lays  it  down  in  Beg.  v.  Thur- 
homy  that  the  mere  taking  up  of  a  note  to  look  at  is  not 
a  taking  possession  of  the  chattle.  The  taking  is  when 
the  finder  takes  it  intending  to  exercise  complete  domin- 
ion over  it. 

Lord  Campbell  C.  J. — Tour  position  is  that  the  finder, 
while  he  holds  the  property  honestly,  holds  it  for  the 
right  owner,  and  that  when  he  resolves  to  appropriate  it 
to  his  own  use  there  is  a  new  taking,  and  that  he  then 
takes  it  animo  furandi? 

Bittlestone..    It  is  laid  down  in  Blackatoie^s  CommentOr 
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rie8y{a)  that  although  the  finder  of  a  chattel  has  a  good 
title  to  it  against  all  the  rest  of  the  world,  he  has  no 
property  or  right  of  possession  in  a  chattel  which  has 
been  lost,  adverse  to  the  owner.  The  finder  has  a  mere 
custody  of  it  for  the  owner ;  and  when  he  resolves  to 
appropriate  it  animo  farandi  adversely  to  the  owner,  it 
is  submitted  that  it  is  larceny. 

Martin  B. — Suppose  a  man  takes  an  article, — an  um- 
brella for  instance, — ^by  mistake,  and  three  or  four  days 
afterwards  discovers  who  the  owner  is,  by  the  name 
which  is  upon  it,  and  yet  resolves  to  keep  it  as  his  own 
property,  would  that  be  larceny. 

BUUesUme.  I  should  say  so ;  but  this  is  the  case  of  a 
fifty  pound  note.  In  WynrCa  case,  1  Leach  C.  C.  413,  it 
was  held,  that  if  a  hackney  coachman  convert  to  his  own 
use  a  parcel  left  by  a  passenger  in  his  coach  by  mistake, 
*S601  ^*  ^®  felony  if  he  know  the  owner,  or  if  he  *took 
him  up  or  set  him  down  at  any  particular  place 
where  he  might  have  inquired  for  him. 

Alderson  B. — This  difiers  from  a  case  of  bailment, 
whei'e  the  tortious  breaking  bulk  determines  the  bail- 
ment. According  to  the  direction  of  the  Recorder,  the 
notes  might  have  passed  through  a  dozen  innocent  hands 
before  they  came  to  the  prisoner,  who  may  have  got 
them  innocently,  and  yet  the  prisoner,  he  rules,  was  guilty 
of  larceny. 

Lord  Campbell  C.  J. — I  am  of  opinion  that  this  con- 
viction cannot  be  supported.  Larceny  necessarily  sup- 
poses a  taking  a7iimo  fwrandi.  The  rule,  as  to  taking  is 
somewhat  technical,  but  it  is  not  likely  to  be  departed 
from.  In  the  case  before  us  the  direction  to  the  jury  is 
consistent  with  an  honest  possession  on  the  part  of 
the  prisoner.  The  Recorder  says  that  the  question 
for  them  to  consider  was,   at  what  time  the  prisoner 

(fl)  1  Bl.  Com.  ed.  C7*t/^y,  296 ;  Armory  v.  Dehmerie,  Strange^  605. 
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first  i^lved  to  appropriate  the  note  to  his  own  use. 
When,  then,  was  the  taking  ?  It  is  supposed  to  be  a 
thought  which  passed  through  the  prisoner's  own  mind ; 
but  I  do  not  think  that  can  amount  to  a  taking,  when 
nothing  was  in  fact  done,  and  when,  it  may  be,  that  the 
prisoner  was  lying  in  bed  at  a  distaiice  from  the  article. 
Thare  is  no  taking  animo  furandi  in  this  case ;  conse- 
quently, there  is  no  larceny.  It  is  unnecessary  for  us 
now  to  enter  further  into  the  question,  after  the  elaborate 
judgment  of  my  Brother  Parke,  on  the  subject  of  lar- 
ceny, in  Beg,  v.  Thurhom. 

Alderson  B. — If  there  must  be  both  a  taking  and  the 
anvnma  furandi  to  constitute  larceny,  the  difficulty  is, 
how  the  changing  a  man's  mind,  ex  poet  faetOy  can  render 
an  honest  taking  larceny.  According  to  the  summing  up 
of  the  Recorder  to  the  jury,  if  a  man  gets  a  note  honestly, 
keeps  it  for  a  week,  with  an  intention  of  restoring  it  to 
the  owner,  and  then  changes  *his  mind  and  re-  n^gg^ 
solves  to  appropriate  it  to  his  own  use,  it  may  be, 
as  the  Lord  Chief  Justice  remarks,  while  he  is  in  bed, 
that  converts  a  lawful  taking  into  a  dishonest  one.  To 
uphold  such  a  doctrine  would  be  to  refine  in  such  a  way 
as  to  destroy  the  simplicity  of  the  criminal  law. 

Talpourd  J. — ^A  mere  movement  of  the  mind  cannot 
amount  in  law  to  a  taking. 

Platt  B. — The  case  where  there  has  been  a  bailment 
stands  on  a  different  principle — ^that  of  breaking  bulk, 
but  to  constitute  larceny,  in  every  other  case,  something 
must  be  taken^  animo  furandi,  and  invito  domino, 

Martin  B. — ^It  is  of  great  importance  that  the  rules  of 
the  criminal  law  should  be  plain  and  intelligible ;  and 
considering  that  the  prisoner  may  originally  have  become 
innocently  possessed  of  the  note,  I  do  not  think  that  this 
con  be  held  to  be  a  case  of  larceny. 

[See  note  to  York's  cfue^  1  Den.  C.  C.  338.] 
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Tlie  prisoner  was  indicted  for  stealing  four  tame  pigeons,  the  property  of  J.  M.z 
Ilddj  that  he  was  properly  convicted  of  larceny;  tame,  t.  e.  reclaimed  pigeons, 
although  unconfinedy  with  free  access,  at  their  pleasure  to  the  open  air,  being 
as  much  the  subjects  of  larceny  as  domestic  fowl,  which  are  allowed  to  go  at 
large. 

At  the  Quarter  Sessions  for  the  county  of  Notiingham, 
held  at  East  Betford,  on  the  7th  day  of  July^  a.  d.  1851, 
William  Chea/or,  was  indicted  for  feloniously  stealing 
four  tame  pigeons,  the  property  of  Joh7i  ManselL  The 
pigeons,  at  the  time  they  were  taken  by  the  prisoner, 
were  in  the  prosecutor's  dovecote,  over  a  stable,  on  his 
premises,  being  an  ordinary  dovecote,  and  having  holes 
at  the  top  for  the  ingress  and  egress  of  the  pigeons,  and 
having  a  door  in  the  floor  which  was  kept  locked.  The 
^  prisoner  *entered  the  dovecote  at  twelve  o'clock 

''■^  at  night,  breaking  open  the  door  and  taking  away 
the  pigeons.  The  prisoner's  Counsel  contended,  that  the 
pigeons  being  at  liberty  at  any  time  to  go  in  and  out  of 
the  dovecote,  and  therefore  not  reclaimed,  and  in  a  state 
of  confinement,  were  not  the  subject  of  larceny.  The 
Chairman  directed  the  jury,  that  in  his  opinion  the  view 
contended  for  by  the  prisoner's  Counsel  was  correct,  and 
that  the  pigeons  were  not  properly  the  subject  of  larceny. 
The  jury  found  the  prisoner  guilty;  but  judgment  was 
postponed,  in  order  to  ask  the  opinion  of  the  Judges,  as 
to  whether  the  Chairman's  direction  to  the  jury  was 
right,  and  whether  the  prisoner,  under  the  facts  stated, 
was  properly  convicted. 

On  the  22d  day  of  November^  A.  D.  1851,  this  case  was 
considered  by  the  Judges,  when  the  following  judgment 
was  pronounced  by  Lord  Campbell  C.  J.  :(a) — In  the  in- 


« 


(a)  The  other  Judges  present  were,  Alderson  B.,  Platt  B.,  Talfourd  J.,  and 
Martin  B. 
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dictment,  the  pigeons  are  alleged  to  be  tame,  (a)  that  is 
Teclaimed,  and  I  think  the  jury  have  taken  the  correct 
Tiew  of  the  law.  We  think  that  the  direction  of  the 
Court  was  wrong;  because  it  really  comes  to  this,  can 
larceny  be  committed  of  tame  pigeons?  Pigeons  must 
have  the  means  of  ingress  and  egress  to  the  open  air, 
and  if  the  direction  of  the  Chairman  be  law,  no  larceny 
could  be  committed  of  chickens,  ducks  and  geese,  which 
are  all  allowed  to  go  at  large.  Mr.  Greaves^  in  his  note 
on  Lake's  case,  2  Russell  on  Crimes,  83,  says,  that  that 
case  was  determined  on  the  ground  that  the  pigeons  were 
tame  and  reclaimed,  and  not  that  they  were  shut  up  in 
boxes  at  the  time  they  were  taken.  It  had  been  sup- 
posed that  Parke  B.,  had  in  a  former  case,  (6)  decided 

(a)  See  3  Inst.  118. 

(b)  The  Editor  has  been  favoured  by  Mr.  Baron  Pabkb  with  the  following 
notes  of  the  case  alluded  to,  but  not  cited  by  name,  in  2  RusseU  on  Crimes^  p.  83, 
copied  from  his  Lordship's  us.  notes  of  the  trial : — 

"  J2«r  T.  Samuel  Howell:  Bedford^  July  23d,  1830. 

28th  Augutt^  Stealing  370  Tame  Douch  Pigeons  oTJohn  Hallj  the  elder. 

John  Jlallf  jun.  Father  is  a  farmer  at  Eaton^  in  this  county.  I  manage  the 
farm.  I  recollect  discovering  the  lock  of  dovecote  door  was  broken  open  with 
some  instrument.  I  missed  pigeons.  I  could  see  only  four  or  five.  There  were 
six  or  seven  dozen  the  day  before.  I  saw  that  the  lock  was  perfect  the  day 
before.  Friday  morning,  about  the  end  oi  August^  I  think  the  27th,  I  discovered 
that  there  had  been  taken  about  eight.  I  saw  the  prisoner  at  eleven  with  Thomas 
Brovming,  Both  were  much  intoxicated.  I  drove  off  in  a  gig,  and  overtook  the 
wagon  at  Woolman  Green,  I  saw  the  prisoner  against  the  inn  at  Eaton,  three 
quarters  of  a  mile  from  the  dovecote.  I  searched  the  wagon,  and  found  six 
dozen  pigeons  in  a  pen  Wagoner  gave  them  to  me.  Sent  them  in  the  pen  to 
Eaton.  I  saw  three  or  four  pigeons  at  the  dove-house  next  day.  Woolman  Green 
is  thirty  miles  from  Eaton,  When  I  got  home  I  found  130  pigeons  dead.  When 
I  returned  from  Woolman  Green  I  only  saw  the  same  number  of  pigeons  that  I 
hadleflL 

William  Swalet,  I  drove  the  St,  Neofs  and  London  wagon  on  August  28th. 
Friday  morning  prisoner  came  to  me  at  a  place  about  half  a  mile  from  Eatofi 
with  Brouming.  I  was  driving  the  wagon  to  Baldock,  They  brought  some 
pigeons  in  sacks,  each  to  one  sack.  They  were  brought  to  go  to  London,  I  got 
a  pad,  and  they  put  them  in.  This  was  about  seven  in  the  morning.  They  went 
with  me  about  a  mile.  Ifall  met  me  in  the  afternoon  near  Woolman  Green.  I 
bad  only  one  basket  of  pigeons  to  my  knowledge;  the  wagon  was  loaded  with 
meat. 
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*QAQT  *'^^*  there  could  be  no  larceny  of  *pigeon8,  unless 
J  they  were  shut  up  in  a  house  or  box ;  but  Parke 
B.,  had,  in  fact,  not  so  decided.  We  all  think  that  the 
tame  pigeons  may  be  the  subject  of  larceny,  although 
they  have  an  opportunity  of  getting  out  and  enjoying 
themselves  in  the  open  air. 

Cross-Exammed  bj  the  Prisoner.  I  have  been  in  prison  a  month  to-daj, 
under  a  charge  of  having  received  these,  knowing  them  to  have  been  stolen,  and 
come  from  the  gaol. 

Charles  Leitch,  I  am  guard  of  the  Rocket  coach,  from  Woolman  Green  to  Eaton, 

recollect  taking  a  hamper  of  pigeons  in  harvest  time,  from  Woolman  Green  to 

Eaton.    I  cannot  say  who  delivered;  never  received  any  other.    Thej  were 

brought  to  Eaton  and  left  at  Mr.  Fox^t,    I  delivered  it  in  the  same  state  as  when 

I  received. 

Charles  James  Fox,  I  keep  the  White  Horse  at  Eaton.  I  recollect  a  pad  juriving 
by  the  Rocket  on  Friday  night  Same  da/  I  heard  of  UalPs  dovecote  being  broken 
open.     GHhy  and  I  handed  them  off,  and  took  charg^e  of  them. 

McGilby,  hostler  at  Eaton  Fox's.  A  pad  came  by  the  Rocket.  I  took  them  in 
to  HorUy,    I  locked  them  up,  and  gave  them  to  William  Peek  in  the  morning. 

*  William  Peek.    I  was  living  with  Mr.  JTall  in  August  last.    I  was  sent 
-I  to  Fo^s  on  a  Saturday  morning,  and  I  got  a  pad  of  pigeons  from  Cfilbyf 
who  took  them  from  the  Horley^  and  I  took  them  home  to  my  master.    I  did  not 
know  Howell.    I  gave  the  pigeons  to  John  Hall,  the  younger. 

John  Hall  (the  elder).  I  saw  the  dovecote  on  Saturday  morning;  the  pad  had 
been  brought  home  before.  I  returned  from  London^  several  dead,  and  others 
much  exhausted.  I  tied  red  ribbon  round  the  necks  of  eleven,  and  turned  them 
off  half  a  mile  from  my  dovecote.  I  went  round  about  a  quarter  of  an  hour  after, 
and  saw  three  on  the  dovecote ;  the  number  in  the  pad,  added  to  those  which 
were  left  in  the  dovecote,  amounted  to  about  the  number  I  had.  I  apprehended 
prisoner  myself,  in  London,  the  22d  June  last  Most  of  my  pigeons  were  blue ; 
most  in  the  pad  were  blue. 

John  Emery,  I  was  on  the  Rocket  coach.  HaU,  the  younger,  stopped  the 
coach,  and  put  a  pad  of  pigeons,  to  be  taken  home  to  Eaton.  I  was  with  the 
coach  to  Eaton,  and  left  there.  Guilty." 

Pabkb  B.,  upon  the  foregoing  facts,  ruled  that  the  prisoner  was  g^uilty  of 
larceny,  and  it  being  the  prisoner's  third  offence,  his  Lordship  sentenced  him  to 
seven  years'  transportation. 

Luk^s  ca^e  was  subsequently  decided,  as  stated  in  Russ.  See  Rosco^s  Criminal 
Ev.  1850,  p.  630. 

[Doves,  being  animals, /erce  na^urce,  cannot  be  the  subject  of  larceny  unless 
when  in  the  custody  of  the  owner,  as  in  a  dove-house ;  Commonwealth  v.  Chase,  9 
Pick.  15.  A  martin  caught  in  a  trap  in  the  woods  cannot  be  a  subject  of  larceny 
while  it  remains  in  the  trap.  Norton  v.  Ladd,  5  New  Hamps.  203.  Bees  in  tlie 
possession  of  the  owner  are  the  subject  of  larceny.  The  State  v.  Murphy,  8  Black- 
ford, 498.] 
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la  an  indictment  for  a  conspiracy  at  common  law  to  effect  objects  prohibited  bj 
a  statute,  it  is  enongh  to  follow  the  words  of  the  act  of  Parliameat. 

Therefore  an  indictment  which  charged  a  conspiracy  to  force  workmen  to  depart 
from  their  employment,  to  raise  the  rate  of  wages,  &c.,  by  "  molesting,"  by 
'<  threats,"  by  "  intimidating,"  by  "  obstructing,"  &c.,  in  Tiolation  of  6  Geo,  4, 
c  129  :  Held  good,  without  setting  out  the  meane  employed  to  molest,  intimi- 
date, or  obstruct,  or  the  threats  that  were  held  out. 

Three  counts  charged  that  the  defendants  conspired  '^  unlawfully  to  intimidate, 
prejudice  and  oppress"  the  prosecutors  in  their  trade  and  occupation,  and  '*  by 
divers  subtle  means  and  devices,  and  wicked  arts  and  practices,  to  injure  and 
oppress"  the  prosecutors ;  and  also  to  ^^  intimidate,  prejudice,  and  oppress"  the 
same,  and  '^  to  entice  away  their  workmen,  and  thereby  to  injure  and  oppress" 
the  prosecutors;  the  Court,  without  pronouncing  these  counts  bad,  recom- 
mended that  a  noUe  prosequi  should  be  entered  in  respect  of  these  three 
counts. 

Note — Rex  y.  Turner,  13  East,  228,  and  Rex  t.  PyweU,  1  Stark.  402,  are  over- 
ruled. 

The  prisoners  were  tried  before  Mr.  Justice  Erle  and 
a  special  jury,  at  the  Staffordshire  Summer  *As-  r^oa^ 
sizes,  on  Tuesday^  July  29th,  A.  D.  1851,  on  an  L 
indictment  for  a  conspiracy  by  molesting  workmen  to 
compel  them  to  quit  their  employment,  to  increase  the 
rate  of  wages,  &c.^  removed  into  the  Queen's  Bench  by 
certiorari^  and  sent  down  by  that  Court  for  trial  before 
his  Lordship,  at  Stafford.  The  indictment  contained 
twenty  counts. 

The  first  count  was  in  the  following  words : — 
1st  Count.  The  jurors  for  our  Lady  the  Queen  upon 
their  oath  present  that  heretofore  before  and  at  the  time 
of  the  committing  of  the  offence  hereinafter  in  this  count 
mentioned  Bichard  Perry  and  Qeorge  Henry  Perry  carried 
on  trade  and  business  as  manufacturers  of  japanned  and 
tin  wares  at  Wolverluimjpton  in  the  said  county  of  Stafford 
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under  the  name  firm  and  style  of  Richard  Perry  and  Sofiy 
and  that  divers  to  wit  fifty  persons  were  workmen  and 
were  hired  and  employed  by  and  worked  as  workmen 
for  the  said  BicTiard  Perry  and  Oearge  Henry  Perry  in 
their  said  trade  and  business,  and  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present  that  Henry 
Rowlands  late  of  the  parish  of  WolverJiampton  in  the  said 
county  of  Stafford  labourer  William  Peel  late  of  the 
same  place  labourer  Frederick  Qreen  late  of  the  same 
place  labourer  Tliomas  Winters  late  of  the  same  place 
labourer  Tlionias  Pitt  (a)  late  of  the  same  place  labourer 
Charles  Piatt  late  of  the  same  place  labourer  Qeorge  Duf- 
Held  late  of  the  same  place  labourer  Tlwmas  WoodiwrtJi 
late  of  the  same  place  labourer  and  John  Oaunt  late  of 
the  same  place  labourer  with  divers  other  evil  disposed 
persons  on  the  seventh  day  of  October  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty  with  force 
and  arms  at  the  parish  aforesaid  in  the  county  aforesaid 
^^  did  amongst  *themselves  unlawfully  conspire  com- 
-^  bine  confederate  and  agree  together  by  unlawfully 
Quolesting  the  said  vxyrkmen  so  hired  and  employed  hy  and 
ivorking  for  the  said  Richard  Perry  and  the  said  Qeorge 
Henry  Perry  in  their  said  trade  and  Imsiness  as  aforesaid 
to  force  and  endeavour  to  force  the  said  workmen  so 
hired  and  employed  by  and  working  for  the  said  Richard 
Perry  and  George  Henry  Perry  as  aforesaid  in  their  said 
trade  and  business  as  aforesaid  to  depart  from  their  said 
hiring  employment  and  work  to  the  great  damage  of  the 
said  Richard  Perry  and  Qeorge  Henry  Perry  to  the  evil 
example  of  all  others  in  the  like  case  offending  and 
against  the  peace  of  our  Lady  the  Queen  her  Crown  and 
dignity. 

2nd  Count.  This  count  was  the  same  as  the  first,  ex- 
cept that  it  did  not  allege  that  Richard  Perry  and  Qeorge 

(a)  Tkomas  Pitt  was  acqaitted  bj  the  jarj. 
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Henry  Psrry  carried  on  their  business  under  the  name 
firm  and  style  of  Richard  Pe^^y  and  Co.y  and  charged 
that  the  defendants  had  conspired  "  hy  unlawfully  using 
threats  to  the  said  workmen  so  hired  and  employed,'^  &c.  to 
force  and  to  endeavour  to  force  the  said  workmen  so 
hired  &c.  to  depart  from  their  hiring. 

3rd  Count.  The  same  as  second,  except  that  the 
defendants  are  charged  with  having  conspired  by  "  uiir 
lawfully  intimidating'^  the  said  workmen  to  force  them  to 
depart  from  their  hiring. 

4th  Count.  This  Court,  after  averring  that  one  Joseph 
Evaivs  and  William  Hodson  were  workmen,  and  were 
hired  and  employed  by,  and  worked  as  workmen  for  the 
said  Richard  Perry  and  George  Henry  Perry,  charged 
that  the  defendants  conspired  hy  unlawfully  molesting 
the  said  Joseph  JEvans  and  William  Hodson  to  force  them 
to  depart  &c. 

5th  Count.     In  the  same  terms  averred  that  Hodson 
was  a  workman  in  the  employment  of  the  *prose-    ^^0^7 
cutor,   and   that  the  defendants  by  unlawfully   *-  ^ 
using  threats  to  the  said  Hodson  to  force  him  to  depart  from 
his  said  hiring. 

6  th  Count.  Averred  that  Thomas  Griffiths  was  a  work- 
man of  prosecutors,  and  that  the  defendants  conspired  by 
intimidating  him  to  force  him  to  depart  &c. 

7th  Count.  After  inducement  as  in  the  second  count, 
charged  the  defendants  with  having  conspired  "  by  un- 
lawfully molesting  the  said  Richard  Perry  and  George 
Henry  Perry ,  to  force  and  endeavour  to  force  the  said 
workman  so  hired  and  employed  and  working  for  the 
said  Richard  Perry  and  George  Henry  Perry  as  aforesaid 
in  their  said  trade  and  business  as  aforesaid  to  depart 
from  their  said  hiring,"  &c. 

8th  Count.  The  same,  except  charging  that  defend- 
ants conspired  by  obstructing  the  prosecutors  and  their  loork' 


566  2  DENISON'S  CROWN  CASES. 

men  to  force  the  said  workmen,  &c.  hired,  &c.  to  depart, 
&c. 

9th  Count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  heretofore  before  and  at 
the  time  of  the  committing  of  the  oflFence  in  this  count 
mentioned  Richard  Perry  and  George  Henry  Perry  carried 
on  trade  and  business  as  manufacturers  of  Japanned  and 
tin  wares  at  Wolverhampton  aforesaid  in  the  county  afore- 
said and  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  Henry  Bowlands  the  said  &c., 
(naming  the  before  mentioned  defendants)  with  divers 
other  evil  disposed  persons  at  the  parish  &c.  with  force  and 
arms  on  the  day  &c.  did  unlawfully  conspire  combine 
confederate  and  agree  together  by  molesting  the  said  Rich- 
ard  Perry  and  George  Henry  Perry  to  force  and  endeavour 
to  force  the  said  Richard  Perry  and  George  Henry  Perry 
so  carrying  on  their  trade  and  business  as  aforesaid  to  mdlce 
an  alteration  in  ^the  mode  of  conducting  and  carry-- 
-■  ing  on  their  trade  and  business  as  aforesaid  to  the 
great  damage  of  the  said  Richard  Perry  and  George  Htnry 
Perry  to  the  evil  example  of  all  other  in  the  like  case  of- 
fending and  against  the  peace  of  our  Lady  the  Queen  her 
Crown  and  dignity. 

10th  Count.  After  inducement  same  as  in  second 
count  charged  the  defendants  conspired  by  obstructing  the 
said  Richard  Perry  and  George  Henry  Pen^y  by  inducing 
and persu/ading  tfie  said  tvorkmen  in  the  hiring  and  employ- 
meni  of  the  prosecutors  to  leave  their  hiring  to  foi'ce  and  en- 
deavour to  force  the  said  Richard  Perry  and  George  Henry 
Perry  to  make  an  alteration  in  the  mode  of  condveting  and 
carrying  on  tJieir  trade  and  business. 

11th  Count.  Averred  that  divers  workmen  were  being 
hired  and  employed  by  Messrs.  Psrry  and  charged  that 
the  defendants  conspired  by  molesting  arid  obstructing  such 
workmen  as  aforesaid  as  might  be  willing  to  be  hired  and 
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employed  by  the  said  Richard  Perry  and  George  Henry 
Perry  in  their  said  trade  and  business  as  aforesaid  and 
who  were  not  then  hired  and  employed  by  the  said  Richard 
Perry  and  Qecrge  Henry  Perry  or  by  any  other  person  to 
prevent  and  endeavour  to  prevent  tlie  said  worhmen  so  wUliny 
to  he  employed  hy  the  said  Richard  Perry  and  Qecrge  Henry 
Rrry  in  tlie  said  trade  and  business  as  aforesaid  from  hir- 
ing tJiemaelves  to  and  from  accepting  vx>rh  and  employment 
from  the  said  Richard  Perry  and  George  Henry  Perry  dc. 
12th  Count.  The  srme  except  the  allegation  that  the 
defendant  conspired  by  unlatcfuUy  using  threats  and  in- 
timidation, 

13th  Count.     That  heretofore  &c.  and  that  divers  to 
wit  fifty  persons  being  artificers  had  contracted  with  the 
said  Richard  Perry  and  George  Henry  ^Psrry  to   r^^nc 
serve  them  as  workmen  and  artificers  in  their   »- 
said  trade  and  business  for  certain  times  and  periods  re- 
spectively agreed  upon  between  them  and  the  said  Rich- 
ard Perry  and  George  Henry  Perry  and  that  the  said  per- 
eons  so  being  such  artificers  as  aforesaid  had  entered  into 
the  service  of  the  said  Richard  Perry  and  George  Henry 
Perry  as  such  manufacturers  as  afoi'esaid  and  that  the  de- 
fendants conspired  hy  divers  subtle  means  and  devices  to 
induce  and  persuade  tlie  said  artificers  so  having  contracted 
tcith  the  said  Ricluird  Peiry  and  George  Henry  Perry  as 
aforesaid  and  so  having  entei^ed  into  tJie  service  of  iJte  said 
Richard  F^ry  and  Geoi^ge  Henry  Perry  unlaicfully  to  absent 
tJiemselves  from  tlie  said  service  of  the  said  Richard  Perry 
and  George  He7iry  Perry  without  the  consent  of  the  said 
Richard  Perry  and  George  Henry  Perry  or  either  of  them 
before  the  respective  terms  of  their  said  contracts  as  afore- 
said were  completed. 

14  th  Count.  That  William  Hodson  had  contracted  to 
serve  the  prosecutor  for  two  years,  that  he  had  entered 
their  service  and  that  the  defendants  had  conspired  by 
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divers  subtle  means  and  devices  and  illegal  acts  and  projc- 
tiees  and  by  intoxvcatbig  the  said  William  Hodson  to  induce 
and  persuade  him  unlawfully  to  absent  himself  without 
consent  before  contract  completed. 

loth  Count.  Alleges  that  Thomas  Griffi^tJis  contracted 
to  serve  the  prosecutors  for  three  years,  had  entered, 
and  in  the  same  words  as  the  preceding  count  charges 
that  the  defendants  by  like  means  conspired  to  induce 
and  persuade  him  to  absent  himself  without  consent  be- 
fore contract  completed. 

16th  Count,  (a)  And  the  jurors  aforesaid  &c.  that  the 
*said  Henry  Rowlands  (naming  the  other  defend- 
-■  ants)  with  divers  other  evil  disposed  persons  on 
&c.  with  force  and  arms  at  &c.  did  unlawfully  conspire 
combine  confederate  and  agree  together  unlawfully  to  in- 
timidate prejudice  and  oppress  one  Richard  Perry  and  one 
George  Henry  Pen-y  in  their  trade  and  occupation  as 
manufacturers  of  japanned  and  tin  wares  aud  to  prevent 
the  workmen  of  the  said  Richard  Berry  and  George  Henry 
Perry  from  continuing  to  work  for  the  said  Richard  Perry 
and  George  Henry  Perry  in  their  said  trade  and  occupa- 
tion to  the  great  damage  &c. 

17th  Count.  And  the  jurors  aforesaid  &c.  do  further 
present  that  the  said  Henry  Rowlands  the  said  (^laming 
the  other  de/endaiits)  with  divers  other  evil  disposed  persons 
on  &c.  with  force  and  arms  at  &c.  did  unlawfully  con- 
spire combine  confederate  and  agree  together  by  divers 
subtle  means  and  devices  and  wicked  acts  and  practices 
to  injure  and  oppress  the  said  Richard  Perry  and  George 
Henry  Perry  in  their  trade  business  and  occupation  of 
manufacturers  of  tin  and  japanned  wares  and  to  induce 
the  worhmsn  of  the  said  Richard  Perry  and  George  Henry 

(a)  As  to  the  sufficiency  of  the  sixteenth,  seventeenth  and  nineteenth  counts, 
see  the  observations  of  the  Lord  Chief  Justice  in  delivering  the  judgment  of  the 
Court,  ^M/,  p.  387. 
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Perry  to  depart  from  (heir  employment  and  work  with  the 
said  Richard  Psrry  and  George  Henry  Perry  before  the 
period  of  their  agreement  with  the  said  Richard  P^rry 
and  George  Henry  Perry  was  completed  to  the  great 
damage  &c. 

18th  Count.  That  the  defendants  conspired  by  divers 
&c.  and  hy  intoodoating  and  thereby  rendering  aenseleaa  the 
workmen  of  prosecutors  to  convey  to  a  distance  and  cari'y 
away  the  said  workmen  and  thereby  prevent  them  from 
continuing  to  work  for  prosecutors  and  to  injure  aggrieve 
and  oppress  the  prosecutors. 

19th  Count.     That  defendants  conspired  to  intimidate 
pr^idice  and  oppress  the  prosecutors  and  to  entice  and 
*sednce  away  their  workmen  and  thereby  to  injure  . 
and  oppress  prosecutors  &c.  ^ 

20th  Count.  And  the  jurors  aforesaid  &c.  do  further 
present  that  the  said  Henry  Rowlands  the  said  &c. 
i^ming  the  other  defendanis)  with  divers  other  evil  dis- 
posed persons  at  &c.  with  force  and  arms  on  &c.  unlaw- 
fully did  conspire  combine  confederate  and  agree  together 
by  divers  subtle  means  and  devices  and  by  illegal  acts 
and  practices  and  by  molesting  and  rendering  intoxicated 
the  workmen  in  the  employment  of  the  said  Riduird 
Perry  and  George  Henry  Perry  and  by  inducing  the  said 
workmen  to  depart  from  the  said  employment  of  the  said 
Richard  Perry  and  George  Henry  Perry  and  to  break 
their  contracts  with  the  said  Richard  Perry  and  George 
Henry  Perry  to  force  and  compel  the  said  Richard  Perry 
and  George  Henry  Perry  to  alter  and  thereby  increase  the 
amount  of  wages  which  they  the  said  Richard  Perry  and 
George  Henry  Perry  then  were  in  the  habit  of  paying  to 
workmen  in  the  employment  of  them  the  said  Richard 
Ikrry  and  George  Henry  Psrry  to  the  «great  damage  of 
the  said  Richard  Perry  and  George  Henry  Perry  to  the  evil 
example  of  all  others  in  like  case  offending  and  against 
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the  peace  of  our  Lady  the  Queen  her  Crown  and  dig- 
nity, (a) 

The  jury  found  all  the  defendants  guilty  upon  all  the 
counts,  and  a  verdict(6)  of  guilty  was  entered  on  each 
of  the  counts. 

*0n  Friday,  NovenAer  21st,  A.  d.  1851,  the  de- 
-I   fendants  being  present  in  Court,  (c)  a  motion  in 
arrest  of  judgment  was  made  in  the  Queen's  Bench,  be- 
fore Lord  Campbell  C.  J.,  Patteson  J.,  Coleridge  J., 
and  Erle  J. 

Allen  Serjt.,  HuddUsicme  and  KetUe,  for  the  Crown. 

(a)  In  all  the  counts  the  charges  are  laid  to  the  great  damage  of  the  prosecu- 
tors and  against  the  peace,  &c. 

(b)  After  the  verdict  was  returned  at  the  trial  at  Stafford^  Huddlutont,  for  the 
Crown,  asked  the  learned  Judge  who  presided,  whether  his  Lordship  thought  it 
was  a  proper  case  for  a  special  jury?  Mr.  Justice  Erlb  said,  "  I  think  so.  I 
said  yesterday  it  was  a  very  complicated  case.  I  will  endorse  it  on  the  record." 
His  Lordship  then  certified,  pursuant  to  6  Geo.  4,  c.  50,  s.  34. 

(e)  As  to  the  presence  of  prisoners  in  Court  when  a  motion  is  made  for  a  new 
trial,  see  the  observations  of  Lord  Campbell  C.  J.,  infra. 

Regina  y.  Caudwellj  Mich.  Terit,  Q.  B.,  1851. 

The  defendant  in  this  case  was  tried  on  an  indictment  for  Perjury,  before  Erli 
J.,  at  the  Berkshire  Summer  Assizes,  and  having  been  found  gn^ilty  was  sentenced 
to  transportation  for  seven  years.  PipoU  and  Huddlestoru^  on  the  6th  of  Novem^ 
ber,  being  about  to  move  in  the  Queen's  Bench  for  a  new  trial, 

Lord  Gaitpbell  C.  J.,  said,  Is  the  defendant  in  custody  ? 

Pigott.    He  is  not. 

Lord  Campbell  C.  J. — ^Is  he  present  in  Court? 

PigotU    No. 

Lord  Campbell  C.  J. — Then  we  cannot  hear  your  application. 

Pigott.  Since  11  Geo.  4  &  1  Wm.  4,  c.  70,  it  has  not  been  decided  to  be  ne- 
cessary. In  Rex  V.  De  Berenger  and  OtherSj  3  M.  &  S.  67,  a  motion  was  made  for 
arresting  the  judgment,  although  two  of  the  defendants  were  not  present  to  re- 
ceive judgment  In  this  case  no  warrant  has  been  issued  for  committing  the 
defendant  in  execution. 

Lord  Campbell  C.  J. — ^I  have  always  considered  it  to  be  a  hardship,  wheft 
there  are  several  defendants  who  have  been  found  guilty  on  an  indictment,  not 
to  allow  one  of  them  to  move  for  a  new  trial,  unless  all  the  other  defendants  are 
present  when  the  motion  is  made.  But  there  can  be  no  such  hardship  where 
there  is  but  one  defendaiit.  In  this  case  peculiarly  the  defendant  ought  to  be  in 
Court.  Sentence  has  been  passed,  which  he  has  hitherto  evaded :  and  the  Court 
will  not  permit  him  to  make  the  experiment  of  obtaining  a  new  trial  without 
coming  into  Court  to  abide  the  consequences  in  case  we  should  refuse  the  rule. 
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The  Attorney  Qefneral  (Sir  -4.  GocldmrvC)^  Whatdey  Q.  C, 
Keating  Q.  C,  Raoock  Q.  C,  Rtrryj  Skimier,  VaughaUy 
Macnamara^  and  Ldwren/oe^  for  the  defendants. 

r^  Attorney  General^  for  the  prisoner  O^reen. 

The  prisoners  were  convicted  on  all  the  counts  of  the 
indictment^  and  it  is  submitted  that  they  are  bad  in 
♦point  of  law.   They  are  chiefly  framed  on  6  Qeo.   r^^o 
4y  c:  129,  and  charge  a  conspiracy  to  do  certain 
things  prohibited  by  that  statute.   The  general  words  of 
the  act  are  used, — ^that  the  defendant  conspired  to  force 
the  workmen  of  Messrs.  Bsrry  to  desert  liieir  employ- 
ment, by  means  of  molesting,  obstructing,  intimidating 
by  threats,  and  by  intoxicating.     In  a  second  class  of 
counts,  the  same  conspiracy  is  charged,  but  as  applicable 
to  workmen  willing  to  be  hired,  and  about  to  hire ; — ^in 
others  as  applicable  to  workmen  actually  hired  and  with- 
in 4  Geo.  4,  c.  34,  s.  3.     The  ninth,  tenth  and  twentieth 
counts  are  framed  on  another  part  of  the  6  Oeo.  4,  c.  129, 
and  chai^  that  the  prisoner,  by  molesting,  obstructing, 
intimidating,  &c.,  conspired  to  compel  Messrs.  Rrry  to 
make  an  alteration  in  their  business,  and  in  the  rate  of 
wages  which  they  were  in  the  habit  of  paying  to  their 
workmen.     Here,  again,  the  counts  proceed  upon  the 
words  of  the  act  of  Parliament — ^molesting,  obstructing, 
by  threats  or  intimidation ;  but  it  is  submitted  that  they 
are  all  bad,  as  being  too  general.     First,  consider  the  in- 
dictment at  common  law.     It  would,  undoubtedly,  be 
bad  at   common  law; — and  if  it  be   too   general   at 
common  law,  is  the  indictment  helped  by  the  statute  ? 
The  third  count  charged  that  the  prisoner  and  others  did 
conspire,  by  "  intimidating"  the  workmen  of  Messrs.  Jferry 
to  force,  and  endeavour  to  force  them  to  depart  from 
hiring.     The  case  of  (J  Conndl  and  Others  v.  The  Qiieeriy 
11  CI.  &  Fin.  162,  was  an  express  authority  to  shew  that 
such  an  averment  was  insufficient.     The  sixth  count  of 
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the  indictment  in  that  case  is  thus  set  out : — ^^  That  the 
said  defendants,  unlawfully,  maliciously  and  seditiously 
contriving,  intending  and  devising,  by  means  of  intimi- 
dation and  demonstration  of  great  physical  force,  to 
procure  and  effect  changes  to  be  made  in  the  govem- 

^^N^.-.   ment,  '''laws  and  constitution  of  this  realm,  as  bv 
3741  •  '        - 

-*   law  established;  heretofore,  to  wit,  on  the  13th 

Fehrvary^  A.  D.  1843,  with  force  and  arms,  to  wit,-  &c., 
aforesaid,  unlawfully,  maliciously  and  seditiously  did 
combine,  conspire,  confederate  and  agree  with  each  other, 
and  with  divers  other  persons  whose  names  are  to  the 
jurors  aforesaid  unknown,  to  cause,  procure,  and  aid  and 
assist  in  causing  and  procuring  divers  subjects  of  our  said 
Lady  the  Queen,  to  meet  and  assemble  together  in  large 
numbers,  at  various  times,  and  at  different  places  within 
hrelandj  for  the  unlawful  and  seditious  purpose  of  obtain- . 
ing,  by  means  of  intimidation  to  be  there  caused,  and  by 
means  of  the  exhibition  and  demonstration  of  the  great 
physical  force  at  such  assemblies  and  meetings,  changes 
and  alterations  in  the  government,  laws  and  constitution 
of  this  reahn  as  by  law  established,  in  contempt,  &c/^ 
It  was  objected  by  the  plaintiffs  in  error,  that  this  count 
was  bad;  and  Lord  Chief  Justice  Tindaly  in  giving  judg- 
ment, expressed  the  following  opinion  as  to  the  foregoing 
count,  and  the  seventh  count,  which  was  nearly  in  the 
same  words :  "  We  all  concur  in  opinion,  that  they  do 
not  state  the  illegal  purpose  and  design  of  the  agreement 
entered  into  between  the  defendants,  with  such  proper 
and  sufficient  certainty  as  to  lead  to  the  conclusion  that 
it  was  an  agreement  to  do  an  act  in  violation  of  the  law^ 
Each  of  these  two  counts  does,  in  substance,  state  the 
agreement  of  the  defendants  to  have  been  to  cause  and 
procure  divers  subjects  to  meet  together  in  large  num- 
bers, for  the  unlawftil  and  seditious  purpose  of  obtaining, 
by  means  of  the  intimidation  to  be  thereby  caused,  and 
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by  means  of  the  exhibition  and  demonsta*ation  of  the 
great  physical  force  at  such  meetings,  changes  in  the  go* 
vemment,  laws,  and  constitution  of  this  realm.  Now, 
%oagh  it  may  be  inferred  from  this  statement  rsiio^c 
^at  the  object  of  the  defendants  was  probaJbly  ^ 
illegal,  yet  it  does  not  appear  to  us  to  be  so  alleged  with 
sufficient  certainty.  The  word  "  intimidation"  is  not  a 
technical  word ;  it  is  not  vocahulttm  artia,  having  a  neces- 
sary meaning  in  a  bad  sense ;  it  is  a  word  in  common 
use,  and,  in  order  to  give  it  any  force,  it  ought  at  least  to 
appear  ftom  the  context  what  species  of  fear  was  intend- 
ed, or  upon  whom  such  fear  was  intended  to  operate. 
To  allege  that  the  prisoners  conspired  ^'  by  intimidating 
is,  therefore,  not  enough. 

Coleridge  J. — ^The  judgment  in  the  case  of  (7  Oonndl 
Y.  The  Queen  also  proceeded  on  the  circumstance,  that 
the  indictment  did  not  state  who  were  to  be  intimidated. 

The  Attorney  Gfeneral.  It  is  not  necessarily  to  be  as- 
sumed that  ^^  intimidation"  is  employed  in  a  bad  sense ; 
the  intimidation  may  have  been  by  lawful  means.  With 
respect  to  the  word  "obstructing,"  which  is  employed  in 
several  counts  of  this  indictment,  in  Hx)8t  v.  Ltoyd,  16 
L.  J.,  N.  S.,  Q.  B.  13;  9  Q.  B.  130,  it  was  held  by  this 
Court,  that  the  word  "  obstruction"  was  insufficient,  with- 
out stating  specifically  the  nature  of  the  obstruction.  It 
was  an  action  of  replevin,  and  the  avowry  by  the  bailiff 
of  a  manor  justifying  the  seizure  as  a  distress  for  an 
amerciament  stated  that  the  plaintiff  had  unlawfully  o&- 
structed  the  jurors  of  the  manor  in  their  examination  of 
the  weights  and  measures,  and  that  the  jury  had  pre- 
sented that  the  plaintiff  had  so  obstructed  them,  where- 
upon he  was  amerced,  &c.  It  was  held  bad  on  special 
demurrer  for  not  stating  in  what  the  obstruction  con- 
sisted. Psacockj  for  the  plaintiff,  was  stopped  by  the 
Court;  and  Williams  J.  said, — "  Why  is  it  not  stated  what 
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the  obstruction  was  ?*'  And  Lord  Denman  observed,  **  I 
^3761  ^^^^  ^^^  averment  as  to  obstruction  "insufficient. 
The  obstruction  may  be  effected  by  deterring  them 
as  well  as  by  the  use  of  material  force,  but  it  ought  to 
appear  in  what  way  it  was  effected."  Bxtteaon  J.  added, 
^^  As  it  alleges  an  obstruction  it  ought  so  to  allege  it  that 
the  Court  can  see  that  there  was  one."  So  also  in  the 
case  of  Reg.  v.  Bsck  and  Others^  9  Ad.  &  El.  686,  an  in- 
dictment which  charged  that  the  defendants  ^^  falsely, 
unlawfully  and  wickedly  did  conspire,  confederate  and 
agree  among  themselves  to  deceive  and  defraud  the  cre- 
ditors of  the  prisoners,  was  held  bad,  as  being  too  gene- 
ral, and  as  not  stating  with  sufficient  certainty  the  nature 
of  the  conspiracy."  In  that  case  Lord  Denman,  in  giving 
judgment,  said,  "we  think  the  counts  are  defective  in 
not  stating  with  sufficient  particularity  what  the  defend- 
ants conspired  to  do ;"  and  the  judgment  was  reversed 
accordingly.  These  are  authorities  to  shew  that  where 
language  is  capable  of  a  twofold  conclusion  the  indict- 
ment must  shew  specifically  the  particulars  on  which 
the  prosecutor  relies.  But  it  will  be  said  that  the  indict- 
nfent  in  this  case  follows  the  words  of  the  act  of  Parlia- 
ment. There  can  be  no  doubt  that  as  a  general  rule  an 
indictment  which  does  so  is  good ;  but  this  rule  is  subject 
to  exceptions ;  Potley  on  Caiivictimis^  100,  et  aeq.;  lb.  124, 
et  seq.y  Rex  v.  Neild  and  OtIierSy  6  East,  ^5 ;  Rex  v.  Ridg- 
wayy  5  B.  &  Aid.  527.  It  is  laid  down  in  a  case  in  CaU 
decott,  458,  that  where  the  Legislature  in  its  language 
comprehends  divers  offences  under  general  terms  it  is  not 
enough  to  follow  in  a  conviction  the  words  of  the  statute, 
but  it  is  necessary  to  state  what  particular  ftct  prohibited, 
has  been  committed.  It  is  submitted,  that  this  principle 
applies  here ;  and  that  where  the  statute  uses  general 
words,  which  may  be  consistent  with  an  innocent  pur- 
pose, it  is  not  enough  to  employ  the  words  of  the  act  of 


BBGINA  V.  ROWLAin)S.  875 

ParUament  in  an  indictment  ^without  shewing,  ^g^^ 
by  proper  ayerments,  what  the  offence  is.  InRe  ^ 
!I\imery  9  Q.  B.  80,  which  was  a  return  to  a  habeas  corpusy 
a  conviction  under  4  Oeo.  4,  c.  34 — one  of  the  statutes 
on  which  some  of  the  counts  in  this  indictment  are 
firamed — ^was  held  bad^  though  it  followed  the  words  of 
the  statute;  and,  in  giving  judgment,  WilliaTns  J., 
said,  I  always  thought  that  the  law  was  properly  laid 
down  by  Lord  Mansfield^  in  JR^c  v.  Cordeii;{a)  that  if 
the  fact^  as  charged,  may  be  consistent  with  the  inno- 
cence of  the  prisoner,  no  offence  is  charged.  It  is  said 
to  be  sufficient  to  follow  the  words  of  the  statute ;  but 
many  cases  may  be  put  in  which  a  party  may  absent 
himself  from  service,  within  the  general  terms  of  the 
statute,  consistently  with  innocence." 

Lord  Campbell  C.  J. — If  it  is  laid  down  that  where  it 
is  consistent  with  the  allegations  in  the  indictment,  that 
no  indictable  offence  has  been  committed,  the  indictment 
is  insufficient,  that  is  a  useful  rule. 

The  Attorney  Qeneral.  The  facts  must  be  stated  on  the 
face  of  the  indictment,  so  that  the  Court  can  judge  as  to 
their  sufficiency. 

Whatdey  Q.  C,  for  the  prisoners  Rowland  and  Halt. 

It  must  now  be  taken  as  the  true  rule,  that  it  is  not 
enough  that  it  is  probable,  from  the  allegations  in  the  in- 
dictment, that  the  prisoner  has  been  guilty  of  an  offence, 
but  that  the  offence  must  be  alleged  to  be  a  certainty. 
That  is  the  rule  laid  down  by  Tindal  C.  J.,  and,  indeed 
it  is  no  new  rule, — ^it  is  not  new  law,  but  it  is  eminently 
reasonable.  It  was  ruled  by  the  same  high  authority 
that  the  word  ^'  intimidation"  is  not  vocaindum  artisy  but 
that  in  an  indictment  it  is  necessary  to  shew  what  wero 
the  means  that  wero  employed  in  intimidating.     The 

(a)  4  Burr.  2279. 
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word  moleBting  next  occurs,  and  what  is  the  meaning  of 
.J.  "molesting?''    Jo/maony  *in  his  Dictionary,  des- 

J  cribes  "molestation"  (mofertia),  "Disturbance- 
uneasiness  caused  by  vexation  f  and  he  gives  two  illtts- 
traiions  of  it:  the  first  from  Broanis  Vidgar  Errors j 
"  Though  useless  unto  us,  and  rather  of  moUgtaticriy  we 
refrain  from  killing  swallows  f  the  second  is  fit>m  Morris's 
Miscellany,  "  An  internal  satisfaction  and  acquiescence, 
or  dissatisfaction  and  moleskLtion  of  spirit  attend  the  prac- 
tice of  virtue  and  vice  respectively."  To  charge,  then, 
that  the  defendants  conspired  by  molesting,  without  set- 
ting out  the  means,  is  not  a  legal  mode  of  stating  the 
olfence.  Another  count  charges  that  the  defendants  had 
oonspired,  by  using  "  threats,"  but  it  does  not  say  what 
threats.  Is  it  a  threat  of  not  consorting  with  you  ?  "  FU 
not  keep  company  with  you ;"  "  FU  not  join  the  club 
you  belong  to  ?"  The  nature  of  the  threats  ought  to  be 
shewn.  Then  there  is  the  word  "  obstructing ;"  but  all 
these  words  must  be  taken  mitiori  sensu  and  they  do  not 
necessarily  mean  anything  illegal.  One  may  obstruct 
the  passage  of  an  act  of  Parliament,  or  may  obstruct  the 
course  a  man  is  taking,  and  it  is  submitted  that  it  is  not 
enough  to  use  the  words  of  an  act  of  Parliament,  unless 
there  are  proper  averments  to  bring  the  offence  charged 
within  the  statute,  or  unless  apt  words  of  art  are  used. 
This  is  laid  down  in  the  elaborate  judgment  of  Lord  Den- 
man,  in  Chxmey  v.  Rdne,  1  Q.  B.  712.  It  is  apprehend- 
ed that  it  cannot  be  said  that  the  word  "  unlawfully"  can 
aid  defective  allegations  in  the  indictment.  {Bex  v. 
Seward  and  Others,  1  Ad.  &  El.  706;  1  Stark.  Grim.  PL 
79.)  With  respect  to  the  eleventh  and  twelfth  counts, 
the  scienter  is  the  gist  of  the  offence.  When  it  is  charged 
that  the  defendants  conspired  to  prevent  people  from  eth 
tering  into  the  service  of  the  prosecutor,  the  facts  should 
be  stated.     To  the  thirteenth,  fourteenth  and  fifteenth 
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counts  the  same  objections  prevail.  *The  thir-  p^q^Q 
teenih  count  charges  that  the  defendants  had  con-  ■- 
spired  to  induce  and  persuade  artificers,  who  had  con- 
tracted, to  absent  themselves  without  consent,  &c.  The 
fourteenth  charges  that  they  had  conspired  to  induce 
Hodson,  who  had  contracted,  &c.,  by  ^^  intoxicating  him," 
to  absent  himself.  The  fifteenth,  the  like  as  to  Griffiths. 
But  it  is  not  stated  in  any  of  these  counts  that  the  pri- 
soners Jcneuo  that  these  parties  had  entered  into  these 
contracts;  nor  is  it  alleged  that  the  men  had  entered 
into  service  under  a  contract  in  writing,  which  is  neces- 
sary according  to  Lmdsay  v.  Leigh^  11  Q.  B.  455. 

Patteson  J. — The  indictment  says,  that  they  had  con- 
tracted and  entered. 

Whaidey.  It  does  not  set  out  the  contract,  nor  allege 
that  they  had  entered  under  a  written  contract,  and  no 
Bcienier  is  alleged.  Again,  it  is  not  stated  for  what  length 
of  time  the  workmen  had  absented  themselves.  It  may 
have  been  only  for  half  an  hour. 

Lord  Campbell  G.  J. — In  the  case  of  a  conspiracy  to 
induce  and  persuade  workmen  to  absent  themselves  from 
their  employment,  it  is  not  necessary  to  allege  that  the 
workmen  had  absented  themselves. 

Whaidey.  In  the  case  of  JRegina  v.  Danidly  2  Anne^  6 
Mod.  99,  which  was  an  indictment  for  persuading  and 
causing  an  apprentice  to  leave  his  service,  it  was  objected 
that  there  was  no  averment  in  the  indictment  of  his  leav- 
ing the  service,  and  per  Ourianij  the  indictment  is  ill  for 
want  of  an  express  allegation  of  absenting;  9  Q.  B.  80. 
The  prisoners  are  indicted  for  having  conspired  to  "  per- 
suade" the  workmen  of  the  prosecutor  to  leave  his  service. 
But  there  is  no  reason  why  one  man  may  not  persuade 
another,  or  why  a  number  of  workmen  may  not  persuade 
a  number  of  other  workmen,  by  any  lawful  means  or 
arguments,  to  leave  one  employment  for  another. 
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^  *Lord  Campbell  C.  J. — ^Are  not  the  words  of 

-I   the  indictment,  ^^  by  divers  subtle  means  and  de~ 
vices"  words  of  art  ? 

Whaidey.  In  the  case  of  Bex  v.  Biera  and  Another^  1 
Ad.  &  E.  327,  it  was  held  that  the  words  by  ''false,  artful 
and  subtle  stratagems  and  contrivances,"  did  not  aid  a 
defective  indictment.  In  the  case  of  Bex  y.  Seward^  1 
Ad.  &  E.  706,  it  was  held  that  ''persuading"  a  pauper 
to  marry  another  pauper,  settled  in  and  chargeable  to 
another  parish,  was  not  a  sufficient  overt  act  in  a  case 
of  conspiracy.  The  fourteenth  and  fifteenth  counts 
charge  that  the  defendants,  by  divers  subtle  means,  and 
by  "intoxicating,"  had  induced  and  persuaded  the  work- 
men to  absent  themselves.  These  averments  are  insen- 
sible and  repugnant.  It  was  the  liquor,  and  not  the 
prisoners,  that  intoxicated  them.  Some  persons  are  in- 
toxicated by  joy,  flattery,  and  in  other  ways.  The  word 
"  intoxicating"  is  not  a  word  of  art,  nor  is  it  employed  in 
the  act  of  Parliament. 

Coleridge  J. — Would  it  be  enough  to  say  that  they 
had  made  the  men  drunk  ? 

Whatelj/.  That  is  not  denied.  The  sixteenth  count 
charges  that  the  defendants  conspired  to  intimidate,  pre- 
judice, and  oppress  the  prosecutors,  and  to  prevent  their 
workmen  from  continuing  to  work  for  them.  No  par- 
ticulars whatever  are  stated.  The  eighteenth  count  is 
open  to  the  same  objection  as  the  fourteenth,  respecting 
intoxicating.  The  nineteenth  count  charges  that  the 
prisoners  conspired  to  entice  away  the  workmen  of  the 
prosecutor.     But  is  that  an  indictable  offence  ? 

Lord  Campbell  C.  J. — Would  it  not  be  indictable  if  it 
were  done  for  the  purpose  of  ruining  a  tradesman  ? 

Whaieley.  That  is  a  very  different  case ;  but  suppose 
it  were  merely  done  out  of  rivalry,  then,  it  is  appre- 
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bended,  it  would  not  amount  to  an  indictable   ^^c%q^ 
^misdemeanor;  6  Mod.  99.      Tbe  prisoners  are   ■- 
greatly  aggrieved  by  the  number  of  counts  in  this  indict- 
ment, and  the  multiplicity  of  the  charges  to  which  they 
have  to  answer. 

Lord  Campbell  C.  J. — ^I  deprecate  most  strongly  the 
number  of  counts.  I  disapprove  of  the  practice  of  mul- 
tiplying counts  in  indictments,  and  I  will  use  all  my  in- 
fluence against  it 

What/dey.  The  twentieth  count  is  a  kind  of  summary 
of  all  the  others,  and  charges  a  conspiracy  by  subtle 
means,  by  rendering  intoxicated,  molesting,  &c.,  to  raise 
the  rate  of  wages,  &c. ;  but  it  is  submitted,  that  it  shews 
no  indictable  offence.  The  prisoners  had  a  right  to  com- 
bine to  compel  their  employers  to  raise  the  rate  of  wages. 
They  had  a  right  to  say  we  will  combine  together  for  this 
book  of  wages,  and  we  will  not  work  until  we  get  it. 

Lord  Campbell  C.  J. — But  they  must  not  infringe  the 
provisions  of  the  third  section  of  the  act  of  Parliament. 

Whaidey.  They  had,  it  is  contended,  a  right  to  com- 
bine to  raise  the  rate  of  wages. 

Lord  Campbell  C.  J. — They  have  a  right  to  abstain 
from  working  for  a  particular  employer  if  they  are  not 
satisfied  with  the  rate  of  wages. 

WhaJtdey  referred  to  Beg.  v.  RuAardacm  and  Others^  2 
Moo.  &  Rob.  402. 

Keating  Q.  C,  for  the  prisoners  Woodncrth  and  Qawit. 

The  charges  in  all  the  counts  are  too  general.  The 
word  ^^  molesting"  was  most  relied  upon  at  the  trial ;  but 
it  does  not  necessarily  import  an  indictable  offence.  The 
prisoners  had  a  perfect  right  to  induce,  and  by  lawful 
means  persuade  the  workmen  of  the  prosecutor  to  leave 
his  employment.  The  eleventh  and  twelfth  counts  should 
have  stated  the  names  of  those  workmen  who  were  al- 
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^  leged  to  be  ready  to  enter  into  service ;  *Beg.  v. 

^^^J  King,  4  Q,  B.  782.  7  Geo.  4,  c.  34,  s-  3,  enacts, 
that  justices  may  issue  warrants  to  apprehend  servants 
in  husbandry,  artificers,  &c.,  who,  having  entered  into 
service  under  a  contract,  have  absented  themselves,  and 
may  commit  the  offenders  to  the  Hous^  of  Correction. 
It  is  submitted  that  the  various  counts  of  the  indictment 
framed  upon  this  statute,  should  have  stated  that  the 
contracts  of  the  workmen,  there  referred  to,  had  been  made 
subsequent  to  the  passing  of  that  act  of  Parliament,  which, 
for  the  first  time,  made  it  penal  for  servants  so  to  absent 
themselves  from  their  employment ;  Rex  v.  Biera  cmd 
Others,  1  Ad.  &  E.  327. 

BBoeock  Q.  C,  for  the  prisoner  Duffield. 

It  is  very  desirable  that  some  rule  should  be  laid  down, 
so  that  the  crime  of  conspiracy  should  be  defined  with 
certainty.  In  0'  Oonneffa  case,  Lord  Chief  Justice  Tindal 
said,  "  The  crime  of  conspiracy  is  complete  if  two,  or 
more  than  two,  should  agree  to  do  an  illegal  thing ;  that 
is  to  effect  something  in  itself  unlawful,  or  to  effect,  by 
unlawful  means,  something  which  in  itself  may  be  indif- 
ferent, or  even  lawful." — ^A  similar  definition  of  the 
offence  is  given  by  Parke  B.  Now,  it  is  apprehended, 
that  every  indictment  for  conspiracy  must  shew  either 
the  one  or  the  other,— either  that  the  act  which  the 
parties  are  charged  with  having  conspired  to  do  was  an 
illegal  act,  or  if  it  were  not  in  itself  illegal,  what  were 
the  means  employed  to  commit  it.  If  the  conspiracy  be 
to  do  some  lawful  act,  then  the  unlawM  means  must  be 
set  out  in  the  indictment  with  sufficient  certainty.  In 
Bex  V.  Seward,  1  Ad.  &  E.  706,  Lord  Denman  said,  ^'  An 
indictment  for  conspiracy  ought  to  shew,  either  that 
it  was  for  an  unlawful  purpose,  or  to  effect  a  lawful 
purpose  by  unlawful  means."  The  indictment  charges 
a  conspiracy  by  "molesting;"  but>  though  the  word 
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molesting  occurs  in  the  statute,  it  is  not  enough,  in 
*every  case,  to  follow  the  words  of  an  act  of  Par-  fhsooq 
liament;  there  should  have  been  averments  to 
bring  it  within  the  act.  The  word  "intimidating"  is 
open  to  the  same  remark.  Suppose  a  man  had  said  the 
business  is  going  to  ruin ;  that  might  operate  in  intimi- 
dating some  persons,  but  it  would  not  sustain  a  charge  of 
conspiracy.  It  is  submitted,  that  the  prisoners  could  not 
have  been  convicted  before  the  justices  for  the  offence 
contemplated  by  the  Legislature.  The  names  of  those 
who  had  been  induced  to  absent  themselves  should  have 
been  set  out.  In  King  v.  The  Queen,  7  Q.  B.  798,  it  is 
observed  by  Parke  B.,  "  If  there  is  a  conspiracy  to  injure 
given  persons,  who  are  unknown  to  the  jurors,  it  should 
be  stated  accordingly."  Suppose  the  indictment  had 
been  for  a  conspiracy  to  induce  one  servant  to  quit  his 
employment;  ought  not  his  name  to  have  been  men- 
tioned ?  In  some  counts  the  names  of  some  of  the  par- 
ties are  specified.  The  thirteenth  count  was  framed  on 
the  4  Geo.  4,  c.  34,  therefore  it  was  necessary  to  shew 
that  the  contract  under  which  the  workmen  in  that 
count  mentioned  had  entered,  had  been  made  subse- 
quently to  the  passing  of  that  act.  In  the  case  of  Lind- 
my  V.  Leigh,  17  L.  J.,  M.  C.  54,  which  was  a  case  upon 
this  very  act  of  Parliament — 4  Qeo.  4,  c.  34, — Maule  J., 
remarked,  "For  what  appears  in  the  information  and 
commitment  the  contract  might  have  been  made  before 
the  passing  of  the  act."  Neither  does  the  indictment 
say  that  the  parties  had  entered  into  the  service  of 
Messrs  Perry  as  artificers ;  and  it  does  not  say  that  the 
offence  was  corUra  formam  ataiuti.  It  is  not  necessary 
that  the  indictment  should  conclude  oovdra  formam  siattUi; 
but  it  ought  to  have  been  shewn  that  the  case  was  with- 
in the  act  of  Parliament ;  and  it  does  not  shew  that  there 
was  no  lawful  excuse  for  the  absence  of  the  workmen. 
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^3841   '^^  allegation  that  *the  prisoners  persuaded^  by 
"^   intoxicating,  was  not  enough;  was  it  indictable 
for  a  man  to  persuade   another  to  take  intoxicating 
liquor  ? 

Campbell  C.  J. — ^It  is  laid  to  the  damage  of  the  pro- 
secutors. 

Ibaoock  cited  Beg.  v.  Sdihy^  before  Bolfe  B.(a) 

Parry y  for  the  prisoner  Winters. 

The  3rd  sect.  6  Qeo.  4,  c.  129,  provides,  that  if  any 
person  by  violence,  threats  or  intimidation,  or  by  molests 
ing  or  obstructing,  shall  force,  or  endeavour  to  force  any 
journeyman,  manufacturer,  workman,  or  other  person 
hired  or  employed  in  any  manufacture,  trade  or  business, 
to  depart  from  his  hiring  or  work,  or  prevent  or  en- 
deavour to  prevent  any  workman  from  hiring  himself  to, 
or  from  accepting  work  or  employment  from,  any  person, 
such  person  shall,  upon  conviction,  be  liable  to  three 
months'  imprisonment.  The  acts  in  themselves  speci- 
fied are  not  imlawful,  unless  they  are  effected  by  unlaw- 
ful means, — the  violence,  the  molesting,  the  obstructing, 
and  the  threats.  If  the  unlawful  means  are  left  out  of 
the  indictment,  no  offence  is  stated.  The  conspiracy 
charged  is  not  to  do  some  illegal  act ; — ^take,  for  an  ex- 

(a)  Reg,  y.  SeUhy  and  Others  ia  not  reported  in  any  of  the  Law  Reports.  The 
case  was  tried  at  the  Assizes  at  Liverpool^  and  Peacock  cited  from  a  pamphlet 
printed  at  Manehetter^  edited  bj  the  attorney  for  the  defendants.  Rolfs  B.,  in 
summing  up  to  the  Jury,  observed,  "  Those  who  are  to  employ  labour  may  meet 
and  say,  we  will  not  give  more  than  such  and  such  a  rate,  or  we  will  stipulate 
for  such  and  such  a  number  of  hours'  work ;  we  will  make,  in  short,  regulations 
beneficial  to  ourselves  as  employers,  and  we  agree  that  we  will  not  take  any 
workman  that  reqnire  more.  On  the  other  hand,  the  workmen  may  meet  and 
say,  we  will  not  work  less  than  for  such  and  such  a  sum,  and  if  anybody  think 
to  employ  us  on  low  wages,  we  agree  we  will  not  work  for  them.  And  we  agree 
to  form  a  fund  and  support  one  another  antil  we  get  them  to  come  to  proper 
terms."  And  again  his  Lordship  remarked,  '^  ^[y  opinion  is,  that  if  there  was 
no  other  object  than  to  persuade  people  that  it  was  for  their  interest  not  to  work 
except  for  certain  wages,  and  not  to  work  under  certain  regulations,  complied 
with  in  a  peaceable  way,  that  it  was  not  illegal." 
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ample,  the  first  *count.  It  states  that  the  pri-  r-^og^ 
soners  conspired  by  molesting  the  workmen  of  '-  ^ 
Messrs.  Perry ^  hired  and  employed  and  working  for  them, 
to  depart  from  their  said  hiring.  Such  an  agreement  is 
not  illegal  on  the  face  of  it.  It  may  be  that  the  pri- 
soners had  done  all  they  are  charged  with  having  done, 
by  lawful  means.  Suppose  all  the  tin-plate  workmen 
throughout  the  kingdom,  had  agreed  that  they  would  not 
work  for  Messrs.  I^rry  of  WdverhampUm^  that  would  be 
perfectly  lawfiil.  The  combination  only  becomes  illegal 
by  the  means  employed.  The  repeal  of  89  &  40  Oeo.  3,  c. 
106,  seems  to  support  that  view.  The  thirteenth,  four- 
teenth, fifteenth,  and  nineteenth  counts,  charged  that  the 
defendants  had  endeavoured  by  persuading,  inducing, 
enticing  and  seducing  the  workmen  of  the  prosecutors  to 
leave  their  iiiring.  But  it  is  not  an  indictable  ofience  to 
induce  a  workman  to  leave  his  emplojonent.  In  the  case 
of  Beg.  V.  Domiely  1  Salk.  380,  which  was  an  indictment 
for  enticing  away  an  apprentice,  the  judgment  was  ar- 
rested, because  that  was  a  private  injury,  for  which  an 
action  on  the  case  lies.  In  Nichol  v.  MartyUy  2  Esp.  734, 
Lord  Keiiyon  observed,  "  That  seducing  a  servant  and 
enticing  him  to  leave  his  master,  while  the  master  by 
contract  had  a  right  to  his  services,  was  certainly  action- 
able." At  common  law  it  is  not  a  criminal  offence  to 
persuade  a  man  to  leave  the  employment  of  his  master : 
— the  thirteenth,  fourteenth,  and  fifteenth  counts,  are 
the  only  counts  in  which  it  is  said  that  workmen  were 
under  contract  to  Messrs.  Bivry.  The  case  of  jK.  v.  Col- 
lingwoodj  2  Ld.  Raym.  1116,  shews  that  it  is  not  indicta- 
ble to  entice  away  an  apprentice. 

Lord  Campbell  C.  J. — There  the  point  was  a  very 
simple  one ;  but,  it  may  be  that  it  is  an  offence  for  seve- 
ral to  conspire  to  do  what  one  person  may  lawfully  do. 
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^  ^Parry.    In  the  case  of  Bex  v.  Ih/weU  and 

-*  Others,  1  Stark.  Bep.  402,  which  was  an  indict- 
ment for  a  conspiracy  to  cheat  and  defraud,  bj  selling  an 
unsound  horse,  Lord  Ellenhorough  intimated  that  the 
case  did  not  assume  the  shape  of  a  conspiracy ;  the  evi* 
denoe  would  not  warrant  any  proceeding  beyond  that  of 
an  action  on  the  warranty  for  the  breach  of  a  civil  con- 
tract. 

£rle  J. — That  case  is  overruled  by  Beg.  v.  Kenrick, 
5  Q.  B.  49. 

Fbary.  There  is  also  the  case  Bex  v.  Tum/eVj  11  East, 
228.  It  is  submitted  that  all  the  counts  of  the  indict- 
ment are  bad  for  uncertainty,  for  they  may  be  so  con- 
strued as  to  disclose  no  indictable  offence. 

Cur.  adv.  vulL 

Whaidey  Q.  C,  Keating  Q.  C,  Peacock  Q.  C,  and  Barry , 
then  were  heard  in  support  of  a  rule  nisi  for  a  new  trial, 
on  the  grounds  of  the  improper  admission  of  evidence 
and  of  misdirection.  Cur.  adv.  vult. 

At  the  sitting  of  the  Court,  on  Monday,  24  th  of  No- 
vember,  the  judgment  of  the  Court  was  delivered  by  Lord 
Campbell  C.  J. 

We  are  of  opinion  that  all  the  counts  of  the  indictment, 
excepting  the  sixteenth,  seventeenth  and  nineteenth 
counts  are  perfectly  good.  With  respect  to  those  three 
counts,  without  expressing  any  opinion  as  to  their  vali- 
dity, we  think  that  there  is  sufficient  doubt  to  induce  the 
Court  to  grant  a  rule  nisi  in  arrest  of  judgment.  But  it 
will  be  for  the  Counsel  for  the  Crown  to  consider  whether, 
under  the  circumstances,  it  would  not  be  better  to  enter 
a  nolle  proeequi  as  to  those  three  counts.  As  to  the  mo- 
tion for  a  new  trial  on  the  ground  of  misdirection,  and 
the  admission  of  improper  evidence,  no  ground  has  been 
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laid  for  ^granting  such  a  rule  as  to  any  of  the  de-  p^oo^ 
fendants,  except  Bowlands  and  WiiUers.  As  to  L  ^^' 
those  defendants  there  was  some  evidence,  but  my  bro- 
ther Erle,  who  presided  at  the  trial,  has  said  that  he 
would  have  been  better  pleased  if  the  jury  had  acquitted 
them,  and  he  told  the  jury  that  their  case  was  distin- 
guishable from  that  of  the  other  prisoners.  With  regard 
to  Eowlanda  and  Winters,  then  there  might  be  a  rule  to 
shew  cause,  and  if  the  rule  should  be  made  absolute,  it 
would  be  followed  by  a  new  trial  as  to  all  the  defend- 
ants; but  I  throw  it  out  for  the  consideration  of  the 
Counsel  for  the  Crown,  whether,  in  concurrence  with  the 
feeling  of  Mr.  Justice  Erle  at  the  trial,  it  would  not  also 
be  advisable  to  enter  a  nolle  prosequi  in  respect  of  those 
two  defendants. 

Allen  Serjt.  After  such  an  intimation  from  the  Court, 
I  beg  to  consent  to  enter  a  noUe  prosequi  as  to  the  six- 
teenth, seventeenth  and  nineteenth  counts,  and  also  as 
to  the  defendants  JRawlmuis  and  Winters.  With  respect 
to  one  of  the  three  counts  mentioned  there  is  authority 
in  support  of  it. 

Lord  Campbell  C.  J. — We  pronounce  no  opinion  as  to 

these  counts ;  but  a  nolle  prosequi  having  been  assented 

to  in  respect  of  these  and  the  two  prisoners  named,  we 

are  of  opinion  that  there  ought  to  be  no  rule  to  arrest 

the  judgment,  and  no  rule  for  a  new  trial.    An  objection 

has  been  made  to  the  other  counts  in  the  indictment,  on 

the  ground  that  the  means  by  whidb  the  molestation  and 

obstruction  was  effected,  are  not  set  out;  but  that  is  un- 

necesary.     The  indictment  is  framed  upon  the  act  of 

Parliament.     There  may  be  a  distinction  in  construing 

a  conviction  and  an  indictment;  but  the  words  of  the 

statute  having  been  employed  upon  which  a  legislative 

meaning  has  been  stamped,  this  being  an  indictment  at 

common  law  for  a  conspiracy  to  violate  an  act  of  Par- 
Vol.  IL— 25 


386  2  DENISON'S  CROWN  CASES. 

liament,  *it  is  enough  to  use  the  words  of  the 
J  statute.  Neither  do  we  think  that  there  was  any 
misdirection  in  point  of  law.  Mr.  Justice  Erle  gave  his 
sanction  to  the  law  as  laid  down  by  the  defendant's 
Counsel,  that  it  was  the  right  of  the  defendants,  as  En- 
glish workmen,  to  make  the  best  of  their  labour,  and  to 
refuse  to  work  unless  the  terms  upon  which  they  were 
invited  to  work  were  satisfactory .  (a)  As  to  the  re- 
maining six  defendants,  therefore,  there  is  no  ground  for 
a  new  trial,  there  being  ample  evidence  against  them 
upon  all  the  counts.  I  will  add,  that  after  the  most  care- 
ful and  elaborate  consideration  of  the  cases,  I  am  satisfied 
that  Bex  v.  TamerQ))  is  not  law.  That  was  an  indict- 
ment for  a  conspiracy  to  go  into  a  preserve  in  the  night 
time,  and  armed  with  oflFensive  weapons  in  search  of 
game,  which  in  itself  is  an  indictable  offence,  and  «i.n 
agreement  to  commit  an  indictable  offence  undoubtedly 
amounts  to  a  conspiracy. 

Parry  objected  to  the  course  that  was  about  to  be 
pursued,  as  prejudicial  to  the  prisoners  whom  he  repre- 
sented. 


(a)  Mr.  Justice  Erlk,  in  summing  up  to  the  jaiy,  at  Stafford^  remarked:  "Gen- 
tlemen, I  state  that  the  law  is  clear,  that  workmen  have  a  right  to  combine  fur 
their  own  protection,  and  to  obtain  such  wages  as  they  choose  to  agree  to  de- 
mand; I  say  nothing  at  present  as  to  the  legality  of  other  persons,  not  workmen, 
combining  with  them  to  assist  in  that  purpose.  As  far  as  I  know  there  is  no 
objection,  in  point  of  law,  to  it:  and  it  is  not  necessary  to  go  into  the  matter,  but 
I  consider  the  law  to  be  clear  only  to  that  point, — while  the  purpose  of  the  com- 
bination is  to  obtain  a  benefit  for  the  parties  who  combine, — ^a  benefit  which  by 
law  they  can  claim.  I  make  that  remark,  because  a  combination  for  the  purpose 
of  injuring  another  is  at  once  a  combination  of  an  entirely  personal  [different?] 
nature ;  and  the  law  allowing  them  to  combine  for  the  purpose  of  obtaining  a 
lawful  benefit  to  themselves  gives  no  sanction  to  combinations  which  have  for 
their  immediate  purpose  the  injury  or  the  hurt  of  another." 

From  Mr.  Serjeant  Alienee  copy  of  a  Rtport  of  the  Trial  taken  from  Short-Hand 
Writer^i  Notes,  printed  at  Wolverhampton  for  private  circukttion.  The  report  was 
referred  to  by  the  Counsel  on  both  sides  in  the  course  of  the  argument,  aud  each 
of  the  Judges  was  furnished  with  n  copy. 

(6)  13  East,  228:  See  9  Geo.  4,  c.  6D. 
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*Lord  Campbell  C.  J. — Rowlands  and  Winters   p.^,^^ 
are  in  the  same  position  as  if  they  had  been  ac-   ^  ^ 
quitted  by  the  jury. 

A  nolle  prosequi  was  then  entered  as  to  the  sixteenth, 
seventeenth,  and  nineteenth  counts  of  the  indictment; 
and  a  nolle  prosequi  was  also  entered  in  respect  of  the 
defendants,  Henry  Eowlandsy  and  Thomas  Winters. 

Rule  nisi  for  arrest  of  judgment,  and  rule  nisi  for  a 
new  trial  refused,  (a) 


[A  combination  among  journeymen  to  compel  by  force  of  numbers  and  dis- 
cipline, and  by  imposition  of  fines  and  penalties,  other  journeymen  to  join  their 
society,  and  masters  to  employ  none  but  members,  is  an  unlawful  conspiracy  at 
common  law.     The  Commonwealih  y.  Buntj  Thacher's  Grim.  Cases,  609. 

An  indictment  alleged  that  the  defendants  being  journeymen  bootmakers,  unlaw- 
fully, Ac,  confederated  and  formed  themselves  into  a  club,  and  agreed  together 
not  to  work  for  any  master  bootmaker  or  other  persons,  who  should  employ  any 
journeyman  or  other  workman,  who  should  not  be  a  member  of  said  club,  after 
notice  given  to  such  master  or  other  person  to  discharge  such  workman :  HeJef, 
that  there  was  no  sufficient  averment  of  an  unlawful  purpose  or  mean.  S.  C.  4 
Metcalf,  111.] 

(a)  Sentence  was  pronounced  upon  the  other  defendants  by  Pattesox  J.,  on 
all  the  counts  of  the  indictment  except  the  sixteenth,  seventeenth  and  nineteentli 
counts.  Referring  to  the  statute  6  Oeo.  4,  c.  129,  that  learned  Judge  remarked: 
The  object  of  the  Legislature  was,  that  all  masters  and  workmen  should  be  lefi 
free  in  the  conduct  of  their  business.  The  masters  were  at  liberty  to  give  what 
rate  of  wages  they  liked,  and  to  agree  among  themselves  what  wages  they  wouhl 
pay.  In  like  manner  the  workmen  were  at  liberty  to  agree  among  themselves 
for  what  wages  they  would  work,  and  were  not  restricted  in  so  doing  by  the  cir- 
cumstance that  they  were  in  the  employ  of  one  or  other  of  the  masters.  The 
intention  of  the  Legislature  was  to  make  them  quite  free,  but,  seeing  that  intimi- 
dation might  be  used  to  carry  out  such  agreement,  it  was  enacted  by  the  6  6Vo. 
4,  c.  129,  s.  3,  that  if  any  person  should  by  violence,  threats,  intimidation,  mo- 
lesting, or  obstructing  another,  force,  or  endeavour  to  force,  any  workman  to 
depart  from  his  employ,  or  prevent  him  from  accepting  employment,  &c.,  be 
should  be  liable  to  imprisonment  for  three  calendar  months.  Most  of  the  charges 
contained  in  the  indictment  referred  to  this  act  of  Parliament,  and  charged  ;i 
combination  and  conspiracy  to  do  what  was  forbidden  by  the  act  It  charged 
the  defendants  with  conspiring,  by  threats,  intimidation,  molestation,  and  ob- 
struction, to  force  the  workmen  in  the  Messrs.  Perry' t  employ  to  leave  their 
employ,  and  to  prevent  other  workmen  from  entering  into  their  employ,  and  to 
compel  the  prosecutors  to  make  alterations  in  the  regulation  and  conduct  oi 
their  business.    The  offence  did  not  consist  in  the  combination  to  rai.^^c  their 
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On  the  trial  of  an  indictment  for  perjury,  to  prove  the  fact  of  former  trial,  in  the 
same  Court  of  Oyer  and  Terminer,  in  which  the  indictment  for  the  perjury  Is 
preferred :  Hdd^  that  the  production  by  the  officer  of  the  Court  of  the  capUon, 
the  indictment,  with  the  indorsement  of  the  prisoner's  plea,  the  verdict,  and 
the  sentence  of  the  Court  upon  it,  together  with  the  minutes  of  the  trial,  made 
by  the  officer  in  Court,  was  sufficient  evidence  of  it,  without  the  production  of 
the  record,  or  a  certificate  of  the  same,  under  13  k  14  VkU  c.  99,  s.  13. 

At  the  Session  of  Oyer  and  Terminer  and  Gaol  De- 
livery holden  for  the  jurisdiction  of  the  Central  Criminal 
Court,  in  the  month  of  December,  1851,  Ann  Harriet  New- 
many  was  tried  before  the  Right  Honourable  James  Stuart 

wages,  but  in  the  use  of  threats,  intimidation,  molestation,  and  obstruction.  In 
this  indictment  there  was  no  charge  of  any  violence  to  the  person  or  property  of 
any  person,  and  no  evidence  of  that  kind  was  given  at  the  trial.  The  charge 
was  one  of  using  obstruction  and  molestation.  The  offence  consisted  in  con- 
spiring to  do  an  act  by  unlawful  means ;  and  whether  or  not  there  had  been  such 
a  conspiracy  was  a  question  for  the  jury,  who  had  determined  that  the  defend- 
ants were  guilty.  The  Court  had  no  reason  to  doubt  the  propriety  of  that  ver- 
dict. When  parties  entered  into  such  combinations  with  the  intention  of  keeping 
only  just  within  the  law,  there  was  great  danger  that  some  of  their  agents  would 
go  beyond  those  limits ;  and  they  could  not  *complain  if  juries  came  to 
-I  the  conclusion  that  such  were  the  original  intentions  of  the  parties.  It 
had  been  said,  that  no  threats  or  intimidation  had  been  used ;  but  the  use  of 
express  words  of  intimidation  was  not  necessary.  Greeny  the  delegate  from  Zon- 
(fon,  had  stated  that  the  society  had  20,0002.  at  their  command,  and  that,  if  the 
prosecutors  discharged  a  man,  because  he  was  a  member  of  their  assochition, 
they  could  stop  the  supplies,  and  they  would  not  have  a  single  hand  upon  their 
works.  That  might  be  construed  as  a  threat,  even  by  a  man  of  strong  nerve. 
The  placard  signed  by  Ped^  containing  violent  and  inflammatory  language  in 
reference  to  what  was  termed  the  oppressive  conduct  of  the  masters  toward  their 
men,  and  crying  up  the  conduct  of  the  men  as  being  temperate  in  every  respect, 
might  be  construed  in  the  same  way.  There  was  nothing,  therefore,  to  lead  the 
Court  to  doubt  the  propriety  of  the  verdict,  or  to  say  that  the  case  was  not  within 
the  act  of  Parliament.  The  act  provided  that  the  offence  should  be  punishable 
summarily  by  three  calendar  month's  imprisonment.  But  this  was  an  indictment 
at  common  law  upon  the  statute,  and  the  offence  was  punishable  with  fine  and 
imprisonment  in  the  discretion  of  the  Court. 

Ped,  Oreen,  Duffietd,  Woodnorthy  and  Gauniy  were  then  sentenced  to  be  impri- 
soned for  three  calendar  months,  and  Piatt  for  one  month. 
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Wordey^  Q.  C.  Recorder  of  the  city  of  London^  for  per- 
jury. 

The  indictment  charged  the  perjury  to  have  been  com- 
mitted upon  the  trial  of  one  William  Day^  for  a  misde- 
meanor (particularly  mentioned,  not  stating  whether 
followed  by  a  conviction  or  acquittal),  at  a  General  Ses- 
sion of  the  Delivery  of  the  Queen's  Gaol  of  Newgate, 
holden  for  the  jurisdiction  of  the  Centred  ^Orimi- 
nal  Court  at  Justice  Hall,  in  the  Old  Bailey,  in  L 
the  suburbs  of  the  city  of  London,  on  Monday  the  12th 
day  of  May,  in  the  year  of  our  Lord,  A.  n.  1851,  before 
the  Eight  Honourable  John  Mvsgrove,  Lord  Mayor  of  the 
city  of  London,  Sir  Edvxird  Hall  Aldersan,  Knight,  one 
of  the  Barons  of  her  Majesty's  Court  of  Exchequer,  Sir 
Thomas  Noon  Talfaard,  Knight,  one  of  her  Majesty's 
Justices  of  her  Majesty's  Court  of  Common  Pleas, 
Thomas  Quested  Finnis,  Esq.,  one  of  the  Aldermen  of 
the  said  city,  William  Lawrence,  Esq.,  one  of  the  Alder- 
men of  the  said  city,  Russell  Qumey,  Esq.,  Judge  of  the 
Sheriff's  Court  of  the  said  city,  and  others  their  fellows 
justices  assigned  to  deliver  the  said  gaol  of  Newgate  of 
the  prisoners  therein  being. 

No  record  regularly  made  up,  or  any  copy  thereof,  nor 
any  certificate  in  pursuance  of  the  13th  section  of  13  & 
14  Viet.  c.  99,  (a)  or  of  22n(l  section  of  14  &  15  Vict  c. 
100,(6)  was  produced  in  evidence  in  support  of  the  said 
allegation. 

(a)  14  &  15  Vkt.  c.  99,  8.  13.  And  whereas  it  is  expedient,  as  far  as  possible, 
to  redace  the  expense  attendant  upon  the  proof  of  criminal  proceedings  :  be  it 
enacted  that  whenever  in  any^  proceeding  whatever  it  may  be  necessary  to  prove 
the  trial  and  conviction  or  acquittal  of  any  person  charged  with  any  indictable 
offence,  it  shall  not  be  necessary  to  produce  the  record  of  the  conviction  or  ac- 
quittal of  such  person,  or  a  copy  thereof,  but  it  shall  be  sufficient  that  it  be  certi- 
fied or  purport  to  be  certified  under  the  hand  of  the  clerk  of  the  Court  or  other 
officer  having  the  custody  of  the  records  of  the  Court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  clerk  or  other  officer,  that  the  pa- 
per produced  is  a  copy  of  the  record  of  the  indictment,  trial,  conviction  and  judg- 
ment or  acquittal,  as  the  case  may  be,  omitting  the  formal  parts  thereof. 

{b)  14  A;  16  Vkt,  c.  100,  s.  22.    A  certificate  containing  the  substance  and 
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^  *In  the  absence  of  such  evidence,  it  was  pro- 

-'  posed  to  prove  the  said  averment,  and  that  the 
trial  mentioned  in  the  indictment,  had  taken  place  by 
means  of  the  original  minutes,  jfrom  which  the  record 
would  have  been  perfected,  if  made  up  in  due  course. 

The  practice  in  the  office  of  the  clerk  of  the  Central 
CYimindl  Ccmrty  with  reference  to  these  minutes,  was 
proved  to  be  as  follows.  When  a  prisoner  is  called  upon 
to  plead,  his  plea,  if  not  guilty,  is  entered  by  the  oflBcer 
present  in  Court  upon  the  indictment,  and  signified  by 
the  letter  "  P."  afterwards ;  and  when  the  prisoner  is 
tried,  his  offence  is  shortly  entered  by  the  officer  present 
in  Court,  in  a  minute  book  kept  for  the  purpose,  and  the 
plea  of  the  defendant  in  such  book  is  denoted  by  the 
words  "puts."  If  the  verdict  be  guilty,  such  verdict 
immediately  follows  the  word  "  puts,"  and  is  simply  en- 
tered by  the  officer  present  in  Court  as  "  guilty,"  and  the 
sentence  is  then  in  like  manner  briefly  entered  immedi- 
ately after  such  verdict.  These  minutes  are  afterwards 
transcribed  without  abbreviations  upon  the  indictment, 
and  the  original  "  P."  erased.  At  the  end  of  every  ses- 
sion, the  indictments  found  at  such  sessions  are  placed 
upon  a  file,  together  with  two  captions,  one  called  the 
oyer  and  terminer  caption,  and  the  other  the  caption  of 
the  gaol  delivery.  Every  indictment  placed  upon  such 
file,  would,  according  to  the  practice  of  the  office,  have 
Ijeen  found  at  the  session  of  oyer  and  terminer,  expressed 
in  such  caption.     The  caption  of  gaol  delivery,  indicates, 

effect  only  (omitting  the  formal  part)  of  the  indictment  and  trial  for  any  felony  or 
ittiddemeaiior,  purporting  to  be  signed  by  the  clerk  of  the  Court  or  other  ofiScer 
huviugthe  custody  of  the  Records  of  the  Court  where  such  indictment  was  tried, 
or  by  the  deputy  of  such  clerk  or  other  officer,  (for  which  certificate  a  fee  of  six 
shillings  and  eightpence  and  no  more  shall  be  demanded  or  taken),  shall  upon 
the  trial  of  any  indictment  for  perjury  or  subornation  of  perjury  be  sufficient 
evidence  of  the  trial  of  such  indictment  for  felony  or  misdemeanor,  without  proof 
<>f  the  signature  or  official  character  of  the  person  appearing  to  have  signed  the 
Bume. 
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that  such  a  session  of  gaol  deliveiy  was  held,  and  all  the 
proceedings  subsequent  to  the  finding  of  the  bill  entered 
upon  the  indictment,  in  absence  of  an  entry  to  the  con- 
trary, are  referable  to  the  session  of  gaol  delivery  ex- 
pressed in  the  caption  of  gaol  delivery. 

*An  oflBcer  of  the  CmUral  Crwiirval  Court  pro-  r^cono 
duced  from  the  office  of  the  clerk  of  the  Court,  a 
file  of  indictments  having  a  caption  of  oyer  and  terminer 
attached  thereto,  also  a  caption  of  gaol  delivery.  The 
latter  was  in  the  following  words,  '^Genircd  Onminal 
Oourty  to  wit.  At  the  general  Session  of  the  delivery  of 
the  Queen's  gaol  of  Newgate^  holden  for  the  jurisdiction 
of  the  Central  Crimbud  Court  at  Justice  Hall^  in  the  Old 
Bailey,  in  the  suburbs  of  the  city  of  London^  on  Monday , 
the  twelfth  day  of  Mxy,  in  the  fourteenth  year  of  the 
reign  of  our  Sovereign  Lady  Vicioriay  by  the  grace  of 
God  of  the  United  Eangdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith,  before  John  Musgrovey  Esq., 
Mayor  of  the  city  of  London,  Sir  Edward  Hall  Alderson, 
Knight,  one  of  the  Barons  of  our  said  Lady  the  Queen, 
of  her  Court  of  Exchequer,  Sir  Thomas  Noon  Tal/ourd, 
Knight,  one  of  the  Justices  of  our  said  Lady  the  Queen, 
of  her  Court  of  Common  Pleas,  Thomas  Kelly,  Esq.,  Sir 
Cliapman  Marshall,  Knight,  John  Kxnnei^sley  Hooper,  Esq., 
Aldermen  of  the  said  city,  the  Right  Honourable  James 
Stuart  Wortley,  Recorder  of  the  said  city,  William  Hun- 
ter, Esq.,  Thomas  Sidney,  Esq.,  William  Lawrence,  Esq., 
and  other  of  the  Aldermen  of  the  said  city;  Edward 
Bullock,  Esq.,  Common  Serjeant  of  the  said  city,  Russell 
Gumey,  Esq.,  Judge  of  the  Sheriflf's  Court  of  the  said 
city,  and  others  their  fellows  justices  of  our  said  Lady 
the  Queen,  assigned  to  deliver  the  said  gaol  of  Newgate 
of  the  prisoners  therein  being." 

Amongst  the  indictments  produced  was  that  against 
William  Day.     There  were  written  upon  the  face  of 
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it  the  following  words,  "Surrenders  and  puts  himself. 
Jury  say  guilty  on  the  3rd,  4th,  and  6th  counts  only. 
To  be  imprisoned  in  the  House  of  Correctioii  at  Clerk- 
enwellj  one  year."  Th^re  was  also  pix)duced  from  the 
^oQi-i  *custody  of  the  clerk  of  the  Court,  a  certain 
"^   ittinute  book,  in  which  was  the  following  entry : — 

"  Surr*.  Ac  puts.    Guilty  on  3rd  4th  k  6th  Co^". 

12  dal.  Mos.    H.  G.  with  h<  1. 
"  M.  34  WiUiam  Day — ^Bj  false  pretences  and  false  representations  did  procure 
one  Ann  Harriet  Kewman,  a  woman  under  the  age  of  21  yrs.  to  have  illicit  car- 
nal connection  with  s^.  pris**. 

2nd  G^  did  atteinpt  and  endear  our  to  procure. 

3rd  0'.  like  2nd  Count  to  have  connection  with  a  man  unknown. 

4th  0^.  Gonspy.(a)  to  procure  her  to  have  connection  with  a  man  unknown. 

6th  G'.  Assault  to  Rayish. 

6th  G^  Common  Assault.^' 

An  officer  of  the  Central  Criminal  Court  deposed  that 
he  remembered  the  trial  of  Day,  and  was  present  on 
that  occasion;  that  he  took  his  plea  of  Not  Guilty,  and 
wrote  the  letter  "  P."  upon  the  indictment.  That  "  P." 
according  to  the  course  of  business  in  the  office,  had 
been  erased,  and  the  entry  in  the  books,  i.  e.  "  surr'.  and 
puts,"  was  in  the  handwriting  of  the  witness,  and  from 
that,  as  well  as  from  his  personal  recollection  on  the 
subject,  he  knew  that  the  person  to  whom  that  entry 
related  had  been  tried ;  that  the  entry  upon  the  indict- 
ment was  made  by  the  witness,  from  the  said  minutes 
entered  in  the  book,  and  that  that  entry,  together  with 
the  caption  and  the  entry  in  the  book,  would  be  the 
materials  from  which  the  record  of  such  trial  would  be 
made  up. 

It  was  objected  upon  the  trial  that  the  evidence  before 
set  forth  was  insufficient  to  maintain  the  allegations  con- 
tained in  the  indictment ;  that  an  authentic  record,  or 
one  of  the  certificates  before  mentioned,  ought  to  have 

(a)  See  Reg,  r.  Meart  and  Chalky  2  Den.  G.  G.  79. 
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-been  produced ;  that  in  fact  the  evidence  given  was  no 
more  than  parol  evidence  of  what  ought  to  have  been 
proved  by  record^  or  aome  other  recognised  and  authentic 
document,  and  that  the  prisoner  was  entitled  to  her  ac- 
quittal for  want  of  *proper  e vidence.  The  learned  ^^^q g 
Recorder,  however,  ruled  the  contrary,  and  as  the 
other  necessary  facts  were  proved  to  the  satisfaction  of 
the  jury,  they  found  the  prisoner  guilty ;  but  considering 
it  doubtful  whether  he  was  right  in  his  ruling,  the  Re- 
corder postponed  judgment  on  the  said  indictment,  and 
conmiitted  the  prisoner  to  the  gaol  of  NewgatCy  in  order 
that  the  opinion  of  the  Judges  might  be  taken  upon  the 
subject. 

On  Saturday y  the  24Ui  Jomuaryy  II.  d.  1852,  this  case 
was  argued  before  Jervis  C.  J.,  Aldebson  B.,  Coleridge 
J,,  WiGHTMAN  J.,  and  Cresswell  J. 

-Fbyne,  for  the  Crown,  submitted  that  the  evidence  ad- 
duced to  prove  the  fact  of  the  trial  of  WUliam  Day  was 
sufficient,  that  trial  having  been  in  the  same  Court  in 
which  the  indictment  against  the  prisoner  Ann  Harriet 
Nevmian  was  found.  It  was  urged  at  the  trial  by  the 
Counsel  for  the  prisoner,  that  by  14  &  15  Vkt  c.  100, 
sect.  22,  it  was  necessary  either  that  the  record,  or  a 
certificate  contaming  the  substance  and  effect  of  it  should 
be  produced;  but  John  Home  Tooke'a  oaaCy  26  St.  Tr.  447, 
shewed  that  where  the  proceeding  was  in  the  same  Court 
OS  that  in  which  the  former  trial  took  place,  the  minutes 
produced  by  the  officer  of  the  Court  were  sufficient. 

No  Counsel  appeared  for  the  prisoner. 

Jervis  C.  J. — The  Court  entertain  no  doubt  that  the 
evidence  was  rightly  admitted,  and  was  sufficient  to 
prove  the  fact  of  the  former  trial.  The  c^oer  of  the 
Court  produced  the  caption,  the  indictment  and  the 
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minutes,  shewing  the  proceedings  at  the  trial,  and  the 
judgment  of  the  Court. 

Aldbrson  B. — The  officer  of  the  Court,  in  fact  pro- 
duced all  the  materials  from  which  the  record  must  have 
been  drawn  up.     That  surely  is  sufficient. 

The  rest  of  the  Court  concurred. 


*896]      •REGINA  v.  THOMAS  BOULTER.  1852. 

Perjary  was  assigned  on  a  statement  made  by  the  prisoner  upon  a  trial  at  Nisi 
Prias,  that  in  June^  1851,  he  owed  no  more  than  one  quarter's  rent  to  his 
landlord.  The  prosecutor  swore  that  the  prisoner  owed  five  quarter's  rent  at 
that  date;  and  to  corroborate  the  prosecutor's  evidence,  a  witness  was  called, 
who  proved  that  in  August^  1850,  the  prisoner  had  admitted  to  him  that  he 
then  owed  his  landlord  three  or  four  quarter's  rent:  Held,  that  this  was  not 
such  corroboration  as  is  necessary  to  sustain  an  indictment  for  perjury. 

At  a  session  of  Oyer  and  Terminer  and  Gaol  Delivery, 
holden  for  the  jurisdiction  of  the  Gerdral  Orimirval  Gourty 
in  December  last,  TJiomaa  Boulter  was  tried  before  the 
Right  Honourable  James  Stuart  Worthy ,  Q.  C,  Recorder 
of  the  city  of  London^  for  perjury.  The  indictment  alleged 
that  the  defendant  had  been  a  tenant  to  one  George  Healey 
(the  prosecutor)  of  a  certain  dwelling-house  and  premises, 
under  a  certain  rent,  and  that  in  the  month  of  June,  A.  d. 
1851,  the  said  George  Healey  had  distrained  upon  the  de- 
fendant for  certain  arrears  of  that  rent. 

The  indictment  assigned  for  perjury  that  the  defendant 
Boulter  had,  in  substance,  falsely  sworn  amongst  other 
things  upon  a  trial  at  Nisi  Privs^  upon  which  the  ques- 
tion was  material,  iJuU  there  was  only  one  qvarters  rent  of 
the  rent  aforesaid  due  at  the  time  of  the  said  distress. 

Upon  the  trial  before  the  Recorder,  Mr.  Healey,  the 
prosecutor,  positively  swore  to  the  fact  of  there  being  five 
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quarters  of  the  rent  due  at  the  time  of  the  said  distress^ 
viz.  in  Jtme,  1851,  and  produced  his  books,  by  which  he 
refreshed  his  memory,  and  proved  the  last  payment  of 
rent  to  have  been  for  the  rent  due  at  Ghristmasy  1849. 

For  the  purpose  of  corroborating  his  statement,  and 
shewing  by  the  oaths  of  two  witnesses  the  falsity  of  the 
matter  sworn  to,  John  Hecdey^  the  son  of  the  prosecutor, 
was  examined,  who  deposed  to  a  conversation  with  the 
defendant  in  the  month  of  AugvM,  A.  D.  1850,  and  that 
in  that  conversation  the  defendant  Boulter  *ad- 
mitted  that  three  or  four  quarters  of  the  said  rent  ■- 
were  then  due. 

A  receipt  from  the  prosecutor  to  the  defendant  was 
produced  upon  the  trial,  purporting  to  be  a  receipt  for 
the  said  rent  to  Ghristmaa,  1850.  This  receipt  the  pro- 
secutor swore  had  been  given  through  error,  and  ought 
to  have  been  a  receipt  for  the  rent  to  GhristmaSj  1849, 
only.  No  evidence  of  payment  of  rent  was  given  by  or 
on  behalf  of  the  defendant  subsequently  to  August ,  1850. 

It  was  contended  on  behalf  of  the  defendant,  that  the 
fact  of  more  than  one  quarter's  rent  being  due  at  the 
time  of  the  distress,  was  not  sufficiently  made  to  appear 
by  the  oath  of  two  witnesses  for  the  case  to  be  left  to  the 
jury;  that  the  statement  oi  John  Healey,  as  to  the  admis- 
sion of  the  defendant,  went  no  further  than  to  establish 
the  fact  that  in  August,  A.  D.  1850,  rent  was  due,  but  did 
not  confirm  the  prosecutor  in  his  statement  of  the  fivt 
quarter's  rent  being  unpaid  at  the  time  of  the  distress,  or 
in  his  explanation  of  the  error  in  the  receipt. 

The  learned  Recorder,  however,  overruled  the  objec- 
tion, and  left  the  matter  to  the  decision  of  the  jury,  who 
convicted  the  defendant;  whereupon  the  Recorder  postr 
poned  judgment  upon  the  said  indictment,  and  committed 
the  defendant  to  the  gaol  of  Newgate,  in  order  that  the 
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opinion  of  the  Judges  might  be  taken  upon  the  aforesaid 
facts. 

On  Saturday,  24th  January y  A.  d.  1852,  this  case  was 
argued  before  Jervis  C.  J.,  Alderson  B.,  Coleridgjs  J., 
WiGHTMAN  J.,  and  Cresswell  J. 

Glarkaon  and  Ernice,  for  the  Crown.  OBrien^  for  the 
prisoner. 

OBrien.  It  is  apprehended  that  the  only  question 
*QQQi  *^**  arises  in  this  case  is,  does  the  evidence  of 
-»  John  Healeyj  *as  to  the  state  of  accounts  between 
the  prosecutor  and  the  prisoner  in  the  month  of  Augvsiy 
in  the  year  1850,  afford  corroboration  to  the  oath  of  the 
prosecutor  as  to  the  state  of  the  accounts  between  these 
parties  in  the  month  of  June,  1851,  or  as  to  his  state- 
ment respecting  the  error  in  the  receipt?  It  is  submitted, 
that  it  is  no  corroboration  whatever.  The  perjury  as- 
signed is,  that  the  defendant  swore  there  was  only  one 
quarter's  rent  due  in  Jv/ne,  1851;  George  Healey,  the  pro- 
secutor, in  contradiction  to  this,  swears  that,  at  that  date, 
five  quarter's  rent  was  due.  Now  what  is  brought  in  cor- 
roboration of  the  prosecutor's  statement?  Proof  of  an 
admission  made  by  the  prisoner  to  John  Healey  in  Au- 
gust, 1850,  that  three  or  four  quarter's  rent  was  then 
due  by  him.  This  affords  no  corroboration  of  the  fact 
in  issue.  In  all  the  cases  from  that  of  Bex  v.  Muaoatt,  10 
Mod.  Rep.  192,  which  was  decided  by  Parker  C.  J.,  to 
that  of  Beg.  v.  Parlcer,  Car.  &  M.  646,  which  was  a  case 
before  Tindal  C.  J.,  the  rule  has  been  that  there  must  be 
two  witnesses  to  disprove  what  has  been  sworn,  or  one 
witness  with  documentary  evidence,  some  admission  or 
some  circumstances  to  supply  the  place  of  a  second  wit- 
ness. It  is  submitted,  that  the  corroboration  must  be 
that  which  goes  towards  the  proof  of  the  fact  of  trans- 
action in  issue,  and  which  would  be  some  evidence  of  it 
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if  it  stood  alone,  and  not  that  which  tends  only  towards 
its  probability.  It  was  indeed  ruled  by  Patteson  J.,  in 
Reg.  V.  Roberts,  2  Car.  &  Kir.  607,  and  Reg.  v.  Gardnei^y 
8  Car,  &  P.  737,  that  there  need  not  be  two  witnesses  to 
corroborate  every  fact,  as  if  the  false  swearing  be  that 
two  persons  were  together  in  a  certain  place  at  a  certain 
time ;  but  in  all  these  cases  there  must  be  two  witnesses, 
or  something  instead  of  a  second  witness,  speaking  to 
facts  which  go  to  prove  the  circumstance  in  question. 

Cresswell  J. — Assume  this  to  be  the  case ;  per-  p,|.qqq 
jury  *assigned,  that  A.  B.  and  C.  D.  were  not  to-  ■- 
gether  at  such  a  place  upon  a  particular  day.  You  have 
two  witnesses  to  disprove  this.  One  says,  I  saw  them  to- 
gether in  the  place ;  the  other  swears  that  he  saw  them 
somewhere  else  together  in  the  direction  of  the  place,  on 
the  same  day ;  that  would  tend  to  prove  the  fact  of  their 
being  together  in  the  place  in  question. 

Coleridge  J. — Suppose  a  man  swore  that  he  was  not  at 
Plymouth  on  such  a  day.  One  witness  swears  that  he 
saw  him  in  Plymouth  on  that  day ;  and  to  corroborate  his 
evidence,  a  person  is  called  who  states  that  he  saw  him 
in  the  railway  train  between  the  terminus  and  Plymouth  ? 

Alderson  B. — The  perjury  here  assigned  is,  that  the 
defendant  swore  that  there  was  only  one  quarter's  rent 
due  in  Juney  1851 ; — and  the  prosecutor  swears  that  five 
quarter's  rent  was  then  due.  This  is  only  oath  against 
oath.  His  son,  who  is  called  in  corroboration,  speaks  to 
an  admission  of  the  prisoner,  that  he  owed  three  or  four 
quarter's  rent  a  year  before.  But  that  money  may  have 
been  paid  intermediately.  There  are  not  two  oaths  to  one 
fact  in  the  case. 

OBrieii.  The  question  of  fact  in  issue,  is  the  state  of 
accounts  in  Juney  1851 ;  how  can  the  state  of  accounts  in 
Augvsty  1850,  go  to  prove  that? 
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Cresswell  J. — It  carries  the  case  no  farther  than  the 
production  of  the  lease  would  do. 

Coleridge  J. — The  rule  as  to  corroboration  in  peijurj" 
is,  that  there  must  be  something  more  than  the  oath  of 
one  person ;  but  there  need  not  be  two  witnesses. 

O Brian.  The  rules  of  the  Ecclesiastical  Courts  as  to 
corroboration  in  proof  of  adultrey,  are  analogous  to  those 
of  perjury.  In  Kenrick  v.  Kenrick^  4  Hagg.  New  Rep. 
114,  the  learned  Judge  laid  it  down  that  there  must  be 
two  witnesses,  or  one  witness,  and  circumstances  of  cor- 
roboration ;  and  in  Simmons  v.  SimmonSy  *1 
J  Roberts.  Eccl.  Rep.  566,  it  was  ruled  by  Dr. 
Liiahington^  that  evidence  of  the  mere  probability  of  a 
transaction^  is  not  evidence  to  corroborate  a  single  wit- 
ness. To  constitute  evidence  corroborative,  the  evidence 
must  have  relation  to  the  transaction  itself. 

Alderson  B. — In  perjury  there  must  be  something  to 
shew  that  one  is  to  be  believed  more  than  the  other. 

O'Brien.  Here,  it  is  submitted  there  is  no  confirmation 
of  the  prosecutor's  evidence.  It  is  perfectly  consistent 
with  the  defendant's  statement,  that  in  August,  1850, 
three  quarters'  rent  was  due. 

Clarhsfm,  for  the  Crown. 

It  is  quite  a  mistake  to  suppose,  that  two  witnesses  are 
necessary  to  contradict  the  false  oath  upon  which  the 
perjury  is  assigned.  If  there  be  something  more  than 
the  oath  of  one,  then  that  is  suflBcient  to  warrant  the 
Judge  in  putting  the  case  to  the  jury ;  for,  it  is  not  for 
the  Judge  to  estimate  the  weight  or  nature  of  the  evidence, 
but  for  the  jury.  That  is  a  matter  of  fact  for  the  jury ; 
and  where  the  corroboration  is  weak,  the  Judge  ought  to 
act  as  Coleridge  J.  did,  in  the  case  of  Reg.  v.  YcUes,  Car. 
&  M.  132,  where  his  Lordship  said,  "  I  think  that  the 
case  must  go  to  the  jury,  but  I  also  think  without  the 
slightest  chance  of  a  verdict  for  the  Crown.     The  rule 
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that  the  testimony  of  a  single  witness^  is  not  sufficient  to 
sustain  an  indictment  for  perjury,  is  not  a  mere  techni- 
cal rule,  but  a  rule  founded  on  substantial  justice ;  and 
evidence  confirmatory  of  that  one  witness  in  some  slight 
particulars  only,  is  not  sufficient  to  warrant  a  conviction." 
Some  cases  in  the  Ecclesiastical  Courts  have  been  cited ; 
but  there  is  not  much  light  to  be  derived  from  them. 
Pitt  Ibj/lor,  2  Pitt  TayL  Ev.  654,  says,  "  In  the  Ecclesi- 
astical Courts,  the  rule  requiring  a  plurality  of  witnesses 
is  carried  far  beyond  the  verge  of  common  sense.  Ac- 
cording to  the  Canon  Law,  it  seems  that  in  the  case  of 
*a  Cardinal  charged  with  incontinence,  the  pro- 
baiioj  in  order  to  be  ptena^  must  be  established  by  ■- 
no  less  than  seven  eye-nviinessea.''  The  same  learned  au- 
thor (2  Pitt  Tayl.  649),  thus  states  the  rule  as  to  corro- 
boration in  perjury, — "  It  seems  to  have  been  formerly 
thought,  that  in  proof  of  the  crime  of  perjury,  two  wit- 
nesses were  necessary  ;  but  this  strictness,  if  it  was  ever 
the  law,  has  long  since  been  relaxed ;  the  true  principle  of 
the  rule  being  merely  this,  that  the  evidence  must  be 
something  more  than  sufficient  to  counterbalance  the 
oath  of  the  prisoner,  and  the  legal  presumption  of  his  in- 
nocence." A  letter  or  document  would,  in  some  cases, 
be  sufficient  corroboration. 

Alderson  B. — There  must  be  something  to  shew  that 
one  is  more  to  be  believed  than  another. 

Clarkson.  Here  there  was  the  evidence  of  the  prose- 
cutor's son. 

WiGHTMAN  J. — If  the  case  had  been  reversed,  and  the 
prisoner  had  preferred  an  indictment  against 'the  prose- 
cutor for  perjury,  would  not  the  prosecutor  have  found 
himself  in  a  difficulty  ? 

CtarTcson.  There  would  have  been  only  the  oath  of 
the  prisoner  against  the  oath  of  the  prosecutor. 

WiGHTMAN  J. — More  than  that.     There  would  have 
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been  the  oath  of  the  prisoxier,  and  in  corroboration  of  it, 
the  receipt  for  rent  in  the  handwriting  of  the  prosecutor, 
dated  Christmois^  1850. 

C^rkson.  The  evidence  of  John  Hecdey  was  some  cor- 
roboration. 

Alderson  B. — It  does  not  touch  the  case ;  there  is  no- 
thing in  it  relevant  to  the  issue.  There  was  a  year's 
interval  between  the  transaction  he  speaks  of^  and  the 
time  when  the  prosecutor  swears  five  quarter's  rent  was 
due. 

Glarkaon.  There  was  no  evidence  given  by  the  de- 
fendant of  the  payment  of  rent  in  the  interval. 

Coleridge  J. — ^Can  the  proof  of  perjury  depend 
-I    *upon  evidence  to  be  brought  forward  by  the  pri- 
soner in  his  defence  ? 

Jervis  C.  J. — Suppose  a  witness  is  called,  who  says  I 
know  that  the  prisoner  was  a  tenant  of  the  prosecutor, 
would  that  do  in  corroboration  ? 

Glarkacm.  Perhaps  not ;  but  where  there  is  a  proba- 
bility in  favour  of  the  prisoner  rather  than  of  the  prose- 
cutor, the  case  ought  to  be  left  to  the  jury. 

Alderson  B. — Then  suppose  one  had  shuffled  in  giving 
his  evidence, — and  the  other  gave  his  evidence  in  a 
straightforward  way,  there  the  probability  would  be  in 
favour  of  the  latter,  and  I  should  certainly  be  inclined 
to  believe  him  more  than  the  other ;  in  that  case  ought 
that  circumstance  to  be  put  to  the  jury  as  corrobora- 
tion? 

darhaon.  It  is  submitted  that  it  is  for  the  jury  to 
weigh  the  probabilities  of  the  case,  and  decide  as  to  the 
nature  of  the  corroboration. 

Alderson  B. — There  must  be  something  in  corroborar 
tion  which  makes  the  fact  sworn  to  not  true,  if  that  be 
true  also. 

Jervis  C.  J. — I  do  not  think  it  necessary  upon  the 
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present  occasion  to  lay  down  any  general  rule  as  to  cor- 
roborative  testimony  in  peijury.  There  must  be  some- 
thing in  the  case  to  induce  the  jury  to  believe  one  rather 
than  the  other.  I  do  not  think  that  in  this  case  there  is 
such  evidence ;  for  the  oath  of  the  son  is  quite  as  con- 
sistent with  the  oath  of  the  prisoner  as  with  that  of  the 
prosecutor.  There  is,  therefore^  no  corroboration  of  the 
prosecutor's  evidence.  The  case  must  be  made  out  by 
the  prosecutor,  and  not  by  the  prisoner,  and  the  guilt  of 
the  prisoner  cannot  depend  upon  whether  he  produces 
evidence  or  not  in  his  defence. 
The  rest  of  the  Judges  concurred. 

Note. — ^Mr.  Best,  in  his  ih^eatise  on  the  prme^la  of  Evidence^  saggests  the  follow- 
ing, as  the  trae  criterion  in  estimating  the  quantity  of  ^evidence,  neces- 
sary to  proye  the  falsity  of  the  matter  on  which  the  peijnry  is  assigned :  *- 
— "  We  apprehend,  that  the  old  rule  and  reason  of  the  matter  are  not  satisfied, 
unless  the  evidence  of  each  witness  has  an  existence,  and  probative  force  of  its 
own,  independent  of  the  other,  so  that,  supposing  the  charge  to  be  one  of  those 
in  which  the  law  allows  condemnation,  on  the  oath  of  a  single  witness,  the  evi- 
dence of  either  wotdd  form  a  eate,  proper  to  be  left  to  a  jury,  or  would  at  the  leaet, 
roue  a  ttrong  mspieion  of  the  guUt  of  the  defendant^* — ^p.  440 ;  and  see  Greenl.  Ev. 
{257. 
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The  prisoner  was  indicted  for  having  burglariously  broken  and  entered  the  house 
of  the  prosecutor  in  the  night-time,  with  intent  to  steal  the  "goods  and  chat- 
tels" therein.  The  jury  found  that  he  broke  and  entered  the  house  with  intent 
to  steal  mortgage  deeds : — Hdd,  that  being  subsisting  securities  for  the  pay- 
ment of  money,  mortgage  deeds  are  eho9e9  m  action,  and  as,  s  eh  were  impro- 
perly described  in  the  indictment  as  goods  and  chatteb,  ani,  consequently, 
that  the  conviction  was  wrong. 

WiUiam  IhweU  was  tried  before  Mr.  Justice  Talfourd, 
at  the  last  assizes  for  Brecoa^  on  an  indictment  charging 
him  with  burglariously  breaking  and  entering  the  dwell- 
ing-house of  David  WUliams,  in  the  night-time,  with  in- 
tent to  steal  goods  and  chattels  therein. 

Vol.  n.— 26 
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The  prisoner,  in  1843,  borrowed  of  David  Williams 
the  sum  of  600Z.,  and  executed  to  him  a  mortgage  in  fee 
of  freehold  land ;  and  in  the  year  1848  he  borrowed  of 
Williams  the  further  sum  of  200Z.,  and  executed  another 
mortgage  by  way  of  further  charge  on  the  same  land. 
Both  deeds  contained  the  usual  provisos  of  redemption 
and  covenants  for  the  payment  of  principal  and  interest 
of  the  sums  advanced.  Williams^  the  mortgagee,  brought 
an  action  of  debt  against  the  prisoner  for  the  recovery 
of  these  sums  remaining  unpaid,  which  was  pending  for 
trial  when  the  burglary  was  committed. 
*ii041  *The  evidence  proved,  that  the  prisoner  com- 
■*  mitted  the  burglary  for  the  purpose  of  stealing 
the  mortgage  deeds ;  and,  in  answer  to  a  question  put  to 
the  jury  by  the  Judge,  after  they  had  delivered  a  verdict 
of  guilty,  they  stated  that  the  offence  was  committed 
with  intent  to  steal  the  mortgage  deeds.  In  a  bundle 
with  the  first  deed,  which  had  been  kept  in  a  drawer 
ransacked  on  the  night  of  the  biu*glary,  was  a  satisfied 
and  cancelled  bond  of  a  former  mortgage  belonging  to 
Williams^  the  mortgagee,  and  which  was  afterwards  kept 
with  both  mortgage  deeds,  but  then  was  in  fact  at  the 
office  of  ^e  mortgagee's  attorney  when  the  burglary  was 
committed. 

On  the  part  of  the  prisoner  it  was  objected  that  the 
intent  was  not  properly  alleged  in  the  indictment,  as, 
though  the  mortgage  deeds  might  be  the  subject  of  sta- 
tutable larceny  as  "  valuable  securities,"  they  were  not 
"  goods  and  chattels.'*  His  Lordship  overruled  the  ob- 
jection, thinking  that  the  mortgage  deeds  being  substan- 
tially securities  for  debts,  and  containing  covenants  to 
pay  principal  and  interest,  were  distinguishable  fiom 
deeds  which,  as  "  savouring  of  the  realty,"  were  not  the 
objects  of  larceny  at  common  law,  and  that  the  parch- 
ments on  which  the  covenants  were  inscribed  were  chat- 
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tela,  if,  indeed,  the  words  "  goods  and  chattels"  might  not 
be  rejected  as  surplusage. 

The  prisoner  was  sentenced  to  ten  years  transporta- 
tion, but  doubts  having  been  suggested  if  he  was  pro- 
perly convicted,  on  the  objections  as  applied  to  the  facts 
the  learned  Judge  reserved  this  case  for  the  judgment  of 
the  Court  of  Criminal  Appeal ;  the  prisoner  remaining  in 
this  country  under  his  sentence. 

The  Counsel  for  the  prosecution  also  relied  on  the  sa- 
tisfied bond  as,  at  all  events,  the  subject  of  larceny. 

The  question  for  the  Court  is,  whether  the  conviction 
is  right  ? 

*0n  Suiv/rday^  2AA  January^  A.  D.  1852,  this    r^^nc 
case  was  argued  before  Jebvis  C.  J.,  Aldebson  B., 
CoLERmGE  J.,  WiGHTMAN  J.,  and  Talfourd  J. 

Slade  Q.  C,  and  T.  AHen,  for  the  prisoner. 

Slade  referred  to  the  indorsement  of  the  verdict  on 
the  brie&  of  Counsel  at  the  trial — "  Guilty  of  breaking 
into  the  house  of  the  prosecutor  by  night,  with  intent  to 
steal  the  mortgage  deeds  only." 

Jebvis  C.  J. — The  statute  only  gives  us  power  to  deal 
with  the  case  reserved  for  our  consideration,  and  we  can- 
not  enter  into  any  other  question. 

Aldebson  B. — The  jury  having  found  that  the  offence 
was  committed  with  intent  to  steal  the  mortgage  deeds,  we 
shall  infer  that  they  find  him  guilty  of  that  intent  only. 

&lade.  The  charge  against  the  prisoner  at  the  trial 
was,  that  he  had  conmiitted  burglary.  Burglary  is  de- 
fined as  a  breaking  and  entering  the  mansion-house  of 
another  in  the  night,  with  intent  to  commit  some  felony 
within  the  same,  whether  such  felonious  intent  be  exe- 
cuted or  not.  In  order  to  constitute  burglary,  there 
must  be  the  intent  to  commit  a  felony.  K  it  appear 
that  the  breaking  and  entering  was  to  commit  a  mere 
trespass^  it  will  not  amount  to  a  burglary,  and  the  party 
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injured  wiU  be  left  to  a  civil  remedy.  It  is  necessary  to 
prove  the  intent  laid  in  the  indictment  as  laid.  Now  it 
is  alleged  in  the  indictment,  that  the  prisoner  broke  and 
entered  the  dwelling-house  of  the  prosecutor  with  intent 
to  steal  the  goods  and  duxttels  therein.  It  must,  there- 
fore, appear  that  the  prisoner  intended  to  steal  the  goods 
and  chattels.  But  the  jury  find  that  the  intent  of  the 
prisoner  was  to  steal  the  mortgage  deeds.  In  the  year 
1843,  the  prisoner  borrowed  the  sum  of  600Z.  from  the 
prosecutor,  and  then  executed  to  him  a  mortgage  in  fee  of 
freehold  land;  and,  in  the  year  1848  borrowed  of  him  a 
further  sum  of  200Z.,  executing  another  mortgage  by  way 
*40fil  <^f  ftir*'^®'^  *charge  on  the  same  land.  The  prose- 
cutor brought  an  action  of  debt  against  the  prisoner 
to  recover  these  sums ;  and  the  prisoner  supposing  that 
these  mortgage  deeds  were  at  the  house  of  the  prosecutor, 
broke  into  his  house  with  intent  to  possess  himself  of  these 
deeds,  though,  in  fact,  they  were  at  the  office  of  the  soli- 
citor. The  satisfied  bond,  it  is  assumed,  is  out  of  the 
question. 

Aldebson  B. — The  question  is,  whether  mortgage  deeds 
are  ^^  goods  and  chattels  ?" 

Slade.  The  intent  proved  is  to  steal  mortgage  deeds. 
The  intent  laid  is  to  steal  goods  and  chattels.  It  is  sub- 
mitted then,  firsty  that  mortgage  deeds  are  not  goods  and 
chattels,  because  they  savour  of  the  realty. 

WiGHTMAN  J. — Would  they  go  to  the  heir  or  to  the 
executor  ? 

Slade.  The  Courts  have  differed  in  their  views  upon 
the  subject.  But  it  is  not  material,  for  if  it  should  be 
held  that  they  would  go  the  executor,  the  prisoner  is 
prepared  to  contend  that  they  are  dioaes  in  action, — se. 
curities  for  money. 

Talfourd  J. — You  are  aware  of  the  case,  B.  v.  Vise,  (a) 

Skide.     The  case  of  E.  v.  Vise  is  distinguishable  from 

(a)  1  Moo.  C.  C.  218. 
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the  present.  Your  Lordships  are  aware  that  it  is  laid 
down  in  the  authorities,  that  the  box  in  which  charters 
concerning  the  realty  were  kept,  could  not  be  the  sub- 
ject of  larceny,  on  the  principle  et  omne  majua  dignum 
t'rahU  ad  se  mimta.  (a)  It  was  held,  that  the  character  of 
the  box  was  changed  by  its  relation  to  the  realty.  So 
here  the  inferior  character  of  this  deed  as  a  security  for 
money  is  merged  in  its  character  as  a  conveyance  of  a 
real  estate.  No  larceny  could  at  common  law  be  com- 
mitted of  a  title  *deed  to  a  real  estate ;  yet  every  r^Ar\r 
such  deed  was  once  parchment,  which  might  have 
been  the  subject  of  larceny ;  the  parchment  is  engrossed, 
and  finally  it  is  sealed,  when  it  becomes  a  deed  savour- 
ing of  the  realty.  Such  a  deed  may  have  a  picture  or  a 
map  upon  it,  which  by  itself  would  be  of  goods  and 
chattels,  but  still  at  common  law,  because  it  savoured  of 
the  realty,  no  larceny  could  be  committed  of  it. 

CoLERmGE  J. — Both  deeds  contained  the  usual  proviso 
for  redemption. 

Slade.  That  is  so.  To  steal  any  paper  or  parchment 
being  evidence  of  the  title,  or  part  of  the  title  of  any  real 
estate,  is  a  statutable  misdemeanor,  by  7  &  8  Oeo.  4,  c. 
29,  sect.  23.  The  jury  have,  therefore,  found  the  pri- 
soner guilty  of  breaking  into  the  house  of  the  prosecutor 
with  intent  to  commit  a  miademeanor ;  but,  in  order  to 
constitute  burglary,  there  must  have  been  an  intent  to 
commit  a  felony. 

Jervis  C.  J. — ^Does  not  that  mean  any  deed  that  would 
shew  a  clear  title  to  the  estate  ? 

Blade.  A  mortgage  deed,  as  being  a  security  for  mo- 
ney, is  a  chjose  in  action.  At  common  law  no  larceny 
could  have  been  committed  in  respect  of  a  deed,  a  secu- 
rity for  money,  or  an  evidence  of  title ;  in  the  last  case, 

(a)  IntU  109,  where  Lord  Ooki  cites  10  ^.  4;  14  Lib.  8,  fo.  33  b.    See  also 
Nojf'i  MaxinUf  H.  17. 
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because  it  savoured  of  the  realty,  in  the  other,  because 
it  was  a  chose  in  action.  And  acts  of  Parliament  were 
passed  for  their  protection,  2  Qeo.  2,  c.  25,  s.  3,  repealed^ 
and  7  &  8  Qeo.  4,  c.  29,  ss.  5,  23.  At  common  law  the 
sheriflf  could  not  under  a  fi.  fa.  seize  securities  for  money ; 
and  he  was  only  empowered  to  do  so  by  1  &  2  Yict.  c. 
110,  s.  12.  In  the  case  of  Beg.  v.  Perry ^  1  Efen.  C.  C.  69, 
a  case  before  Coleridge  J.,  where  the  prisoner  was 
charged  in  one  count  of  the  indictment  with  stealing  a 
cheque,  and  in  another  count  with  steaUng  a  piece  of 

*4081   P^P^'"'  '*  ""^  ^^^^'  **"**  supposing  the  cheque  to 
J   *have  been  a  void  cheque,  it  would  still  sustain 

the  charge  laid  in  the  second  count.  There,  whether 
the  thing  stolen  was  a  cheque,  or  a  piece  of  paper, — guar 
cwnque  via, — the  prisoner  was  guilty.  But  here  the  case 
is  different,  for  the  character  of  the  parchment  has  merged 
into  the  deed.  The  prosecutor  has  chosen  to  allege  in 
the  indictment,  that  the  intent  of  the  prisoner  was  to 
steal  goods  and  chattels,  and  it  must  be  proved  as  laid. 
In  Wesibeer's  case^  1  Leach,  C.  C.  12,  the  Judges  held  that 
the  prisoner  could  not  be  convicted  of  stealing  a  parch- 
ment, because  it  savoured  of  the  realty.  It  was  suggested 
at  the  trial  that  the  words  "  goods  and  chattels,"  might 
be  rejected  from  the  indictment  as  surplusage.  But  how 
then  would  the  case  stand  ? — That  the  prisoner  broke 
and  entered  with  irdent  to  steal.  Now  there  are  many 
things  to  steal  which  would  not  amount  to  felony.  The 
stealing  of  some  things  is  no  more  than  a  misdemeanor, 
and  the  stealing  of  others,  such  as  a  dog  or  a  cat,  or  ani- 
mals in  the  eye  of  the  law  of  no  value,  would  be  no 
indictable  offence.  If  you  reject  the  words  "  goods  and 
chattels,"  then  it  would  not  appear  whether  the  intent 
of  the  prisoner  was  to  commit  a  felony,  or  a  misdemea- 
nor, or  some  lesser  offence. 

Jervis  C.  J. — ^The  indictment  would  be  bad  in  arrest 
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of  judgment,  unless  it  appeared  that  the  intent  of  the 
prisoner  was  to  commit  a  felony. 

Slade.  An  intent  to  steal  '^  goods  and  chattels"  is  laid 
in  the  indictment;' but  the  evidence  shews  that  the  in- 
tent was  to  steal  choaea  in  action. 

Talfoubd  J. — ^You  say  that  mortgage  deeds  are  not 
valuable  securities  ? 

Slade.  They  are  choaea  in  actUmy — ^not  goods  and 
chattels. 

WiGHTMAN  J. — The  mortgage  deeds  are  chattels  are 
they  not  ?  r*^Qg 

*Slcbd€.     Not  at  common  law. 

WiGHTMAN  J. — There  are  chattels  real  as  well  as  chat- 
tels peraorwil.  May  it  not  then  be  said  that  the  deeds 
are  well  described  in  the  indictment  as  ^^  goods  and  chat- 
tels r 

Aldebson  B. — When  by  the  common  law,  stealing 
chattels  personal  only  amounts  to  the  offence  of  larceny, 
and  an  indictment  alleges  that  goods  and  chattels  are 
stolen,  proof  that  chattels  real  were  stolen,  would  not 
sustain  that  allegation.  If  the  whole  sentence  "  with 
intent  to  steal  goods  and  chattels  therein,"  be  struck  out 
of  the  indictment,  then,  all  that  remains  is,  that  the  pri- 
soner broke  into  the  prosecutor's  house,  unless  the  word 
^'  burglariously  can  be  said  to  imply  the  intent  to  com- 
mit felony. 

Jervis  C.  J. — That  would  not  do.  The  word  burglar 
riter  cannot  aid  the  statute.  It  would  be  no  more  than 
saying  that  a  man  feUmiously  walked  along  the  street, 
which  might  mean  that  his  purpose  was  to  pick  pockets. 

No  Counsel  appeared  for  the  Crown. 

Cur,  adv.  wit. 

On  Tu/eaday,  27th  January ^  A.  D.  1852,  the  following 
judgment  was  read  by 
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Jervis  C.  J.  (a) — ^We  must  assume,  from  the  finding  of 
the  jury,  that  the  prisoner  broke  into  the  house  of  the 
prosecutor  with  intent  to  steal  the  mortgage  deeds  in 
their  uncancelled  state.  This  finding  makes  it  unneces- 
sary to  consider  whether  the  securities  savour  of  the 
realty  or  are  evidence  of  the  title  to  real  estate  so  as  not 
to  be  the  subject  of  larceny,  because,  being  subsisting  se- 

HlOl  ^^^^^^  ^^^  ^^  payment  of  money,  *they  are 
clearly  choaes  in  action^  and,  as  such,  are  not  pro- 
perly described  in  the  indictment  as  goods  and  chattels. 
This  was  ruled  in  Oayle'a  case,  8  Co.  33,  a,  3  Inst.  109, 
and  CJumdl  v.  BciKntham^  Telv.  68,  where  it  was  decided 
that  a  bond  could  not  be  included  under  the  words  bona 
et  oaJtxdldy  though  it  was  objected  that  the  parchment  and 
wax  were  such,  and  might  pass  by  that  name,  yet  foras- 
much as  the  debt  included  and  wrote  upon  it  is  the  prin- 
cipal, the  words  of  the  grant  ought  to  compreKend  the 
name  of  the  principal.  In  Vyae'e  ccwe,  Mood.  C.  C.  218, 
referred  to  on  the  argument,  the  notes  had  been  paid,  and 
though  reissuable,  were  not,  at  the  time  of  the  larceny, 
securities  for  the  payment  of  money.  The  paper  and 
stamp  upon  which  they  were  written  were,  therefore  pro- 
perly described  as  goods  and  chattels. 

For  these  reasons  we  are  of  opinion  that  the  conviction 
was  wrong. 


REGINA  V.  ROBERT  PAUGH  BLAKEMORE,  Esq. 

The  defendant  was  indicted  for  the  non-repair  of  a  highway,  which  it  was 
alleged  he  was  liable  to  repair  nxtione  imarct^  in  respect  of  certain  lands  called 
the  Saw-p^  Fidd, 

(a)  The  other  Judges  present  were  Lord  Gampbill  G.  J.,  Pollook  G.  B.,  Pabkb 
B.i  Aldsrson  B.y  Pattksov  J.,  Golibidos  J.,  Maulx  J.,  Wiohtkan  J.,  Ceesswkll 
J.,  Platt  B.,  Williams  J.,  and  Talfoubd  J. 
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To  proye  this  liability,  evidence  was  giyen  of  the  conyiction  of  W,  8.,  a  fonner 
owner  and  occnpier  of  the  same  lands,  for  the  non-repair  of  the  same  high- 
way, shewing  that  in  the  year  1801  a  presentment  had  been  preferred  against 
htm,  alleging  his  liability  to  repair  it  ratione  tenure^  to  which  he  pleaded  goilty. 
£yidence  was  also  giyen  of  the  repair  of  the  said  highway  subsequent  to  the 
conyiction  of  W.  S.j  by  the  occupiers  of  the  lands,  of  which  the  Saw-pit  Field 
formed  part ;  that  public  notice  was  giyen  when  the  said  Saw-fit  Field  was 
offered  for  sale  of  the  liability  to  repair  the  highway  in  question,  and  that  the 
defendant,  who  purchased  the  lands  after  such  notice,  was  now  the  owner  and 
occupier  of  the  same  Saw-pU  Field, 

ffeid,  by  all  the  Judges,  that  there  was  eyidence  to  go  to  the  jury  of  immemorial 
usage,  and  of  the  defendant's  liability  to  repair  the  highway  raiUme  tenures. 

Held,  by  Pabkb  B.,  Aldibson  B.,  Pattison  J.,  and  Colebidgi  J.,  that  the  defend- 
ant was  eetopped  from  denying  his  liability  in  consequence  of  the  conyiction  of 
W.  8,,  with  whom  he  was  a  priyy  in  estate. 

Heldf  by  Flatt  B.,  that  the  immemorial  usage,  in  respect  of  which  the  defendant 
was  charged,  was  not  conclusiyely  established,  and  that  the  question  of  es- 
toppel, not  haying  been  raised  at  the  trial,  was  not  now  matter  for  the  consi- 
deration of  the  Judges. 


The  defendant  was  indicted  at  the  Shropahire  October 
SesionSy  A.  n.  1 849,  in  pursuance  of  an  order  of  *two  ^a-i  i 
justices  made  at  a  Special  Sessions  for  the  High- 
ways in  and  for  the  division  of  Fordy  in  the  said  county 
of  Scdopy  for  not  repairing  two  portions  of  a  public  car- 
riage highway  in  the  said  division,  the  one  of  the  length 
of  two  hundred  and  forty-one  yards,  and  of  the  breadth 
of  eight  yards ;  and  the  other  of  the  length  of  two  hun- 
dred and  forty-nine  yards,  and  of  the  breadth  of  eight 
yards,  situate  in  the  parish  of  St.  Chadj  in  the  said  county 
of  Salop,  which  it  was  alleged  he  was  liable  to  repair,  hy 
reason  of  hie  tenwre  of  certain  lands  and  tenements  situate 
in  the  said  parish.  At  the  Shropshire  April  Sessions,  A. 
D.  1851,  the  defendant  pleaded  not  guilty,  and  the  hear- 
ing of  the  case  was  thereupon  proceeded  with. 

The  evidence  on  the  part  of  the  prosecution,  so  far  as 
the  same  relates  to  the  question  of  law,  hereinafter  re- 
served for  decision,  consisted  of — 

1st.  The  record  of  conviction  upon  a  presentment  by  a 
justice  of  the  peace  for  the  town  and  liberties  of  Shrews- 
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hury,  at  the  April  Sessions,  1801,  (within  the  jurisdiction 
of  which  Court  the  said  highway  was  then  situate,)  of 
one  WUliam  Smithy  Esquire,  for  not  repairing  a  certam 
highway  (which  was  proved  to  be  the  same  as  that  men- 
tioned in  the  indictment),  by  reaacm  of  his  tenure  and  oc- 
cupation of  certain  lands  and  tenements  called  the  Sav>pii 
Field  in  the  parish  of  St.  Chad  aforesaid.  The  said  pre- 
sentment alleging  that ''  the  said  William  Smith  and  all 
other  occupiers  of  the  said  lands  and  tenements,  hy  reaacm 
of  his  and  their  tenure  and  occupation  of  the  said  landsy  the 
said  highway  from  time  immemorial^  had  repaired  and  of 
right  ought  to  have  repaired^  when  and  as  often  as  need  or 
occasion  had  required;"  upon  which  presentment  the 
said  William  Smith  was  convicted  on  his  own  confession, 
and  adjudged  by  the  Court  to  pay  a  fine  of  one  penny, 
which  was  paid  by  him  accordingly. 

*2ndly.  That  the  highway  in  question  was, 
-■  subsequently  to  the  before  mentioned  conviction, 
namely,  between  the  years  1810  and  1843,  at  different 
times  repaired  by  the  occupiers  of  the  farm,  of  which  the 
lands  called  the  Saw-^  Field  formed  a  part,  and  the  ex- 
pense of  which  repairs  was  repaid  to  such  occupiers  by 
the  said  WUliam  Smith  during  his  lifetime,  and  by  the 
agent  of  his  representatives  after  the  death  of  the  said 
William  Smith. 

Srdly.  That  the  said  land  called  the  Saw-pit  Field  was 
with  other  land,  offered  for  sale  by  public  auction  by  the 
representatives  of  the  said  WUliam  Smithy  on  the  21st  of 
Augusty  1840,  and  that  the  particulars  of  such  sale  con- 
tained the  following  statement,  viz.y  "  That  the  proprie- 
tor of  Piece  No.  2,  (which  was  the  Saw-pit  Field)  y  is  lia- 
ble to  the  repair  of  490  yards  of  roads  near  thereto,  as 
swewn  in  plan,  which  will  be  produced  at  the  time  of 
sale,  and  may  be,  in  the  mean  time,  seen  at  the  office  of 
the  vendor's  solicitor  in  Shrewsbury  y'  being  the  241  yards 
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and  249  yards  of  highway  mentioned  in  the  present  in- 
dictment ;  and  further,  that  at  such  sale  by  auction,  the 
defendant,  JRobert  Baugh  Blakemore,  was  a  bidder  for  the 
lot  which  included  the  said  piece  of  land. 

4thly.  It  was  proved,  on  the  part  of  the  prosecution, 
that  the  defendant  was  the  owner  and  occupier  of  the 
said  lands  called  the  Savypit  Fields  formerly  belonging  to 
the  said  WUUam  Smith  at  the  time  when  the  highway 
was  alleged  to  be  out  of  repair  on  behalf  of  the  defendant. 
The  evidence  given  by  the  defendant  with  reference  to 
the  question  of  law  reserved,  consisted  of, 

1st.  An  award,  dated  29th  Jim^,  A.  n.  1768,  of  Thomas 
Bdlf  John  Probert  and  WUliam  Corfidd^  commissioners, 
which  recites  certain  articles  of  agreement,  dated  9th 
July,  1767,  for  the  inclosure  of  a  certain  common  or 
waste  land  called  BicJcUm  Heath,  *inthe  township  -^ . 
of  Bickton,  and  whereby  the  said  commissioners  ^ 
were  authorized  to  allot  the  common  and  waste  lands 
among  the  several  persons  having  right  of  common  there- 
on. 

And  by  the  said  award,  the  commissioners  did  allot  to 
John  Hollinga,  as  proprietor  of  lands  and  tenements  with 
common  to  the  same  belonging,  a  parcel  of  land  marked 
No.  13,  containing  by  measure  2  A.,  2  b.,  27  p.,  and 
bounded  as  therein  described,  which  piece  of  land  was 
admitted  to  be  the  same  as  that  called  the  Savypit  Field 
in  the  before  mentioned  conviction. 

The  said  award  then  further  proceeds  to  state,  that  the 
commissioners  had  further  ascertained,  set  out,  and  ap- 
pointed through  the  lands  intended  to  be  inclosed 
{inter  aUa,)  one  public,  horse,  carriage  and  drift  road^ 
over  the  east  end  of  the  common,  which  road  was  ad- 
mitted to  be  the  highway  mentioned  in  the  present  in- 
dictment. The  said  award  then  contains  the  following 
provisions. 
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^^  And  the  said  public  horse,  carriage,  and  drift  roads 
heing  nonjo  very  ruinovs  and  Uireatened  to  he  indicted,  we 
the  said  Thomas  Bell,  John  Probert,  and  William  Oorfidd, 
further  award,  order,  direct,  and  appoint,  that  the  same 
shall  be  forthwith  repaired,  and  for  that  purpose  that  the 
sum  of  fifty  poxmds  shall  be  raised  by  the  said  several 
proprietors  in  the  space  of  one  month  from  the  date 
thereof,  in  the  proportions  mentioned  in  the  schedule 
annexed,  and  paid  into  the  hands  of  Mr.  Thomas  WrigJU 
and  Mr.  William  Ptobert,  to  be  employed  as  aforesaid, 
and  that  whatever  further  sum  of  money  shall  be  wanted 
to  complete  the  repair  of  the  said  roads,  shall  be  raised 
in  the  like  proportions,  and  paid  in  one  month  after  de- 
mand, by  the  said  proprietors,  into  the  hands  of  the  said 
Thomas  WrigJU  and  William  Proberty  or  any  other  per- 
son appointed  to  receive  the  same,  and  be  employed  for 
,414-,  the  purpose  *aforesaid.  And  we  do  also  award 
that  the  said  public  roads  shall  be  at  all  times  for 
ever  hereafter  repaired,  and  kept  in  jrepair  by  and  at  the 
expense  of  the  said  proprietors  in  the  like  proportions, 
and  that  the  money  to  be  raised  for  that  purpose  shall 
be  paid  into  the  hands  of  the  surveyor  of  the  highways, 
or  such  other  person  or  persons  as  shall  be  ftom  time  to 
time  appointed  by  the  said  proprietors,  or  the  major  part 
of  them  for  that  purpose." 

2dly.  Articles  of  agreement,  dated  1st  June,  A.  d.  1797, 
between  John  Myttouj  Esquire,  and  the  said  WHMam 
Smith,  and  several  other  parties,  proprietor  of  lands  in 
the  said  township  of  Bickton,  reciting  the  before  men- 
tioned articles  of  agreement  of  the  9th  July,  A.  n.  1767, 
and  the  award  of  27th  J^me,  A.  D.  1768,  and  that  the 
commissioners  did  allot  the  lands  and  set  out  the  roads 
thereinafter  mentioned,  and  that  the  said  William  Smith 
was  then  the  owner  of  the  lands  allotted  by  the  last 
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mentioned  award  to  JcAin  Hdlvngsy  being  No.  13  on  the 
plan,  and  further  reciting  as  follows : — 

^^  And  whereas  the  said  several  public  ways  or  roads 
ascertained,  set  out,  and  appointed  in  and  by  the  said 
award,  as  hereinbefore  mentioned,  being  very  ruiruma  and 
in  had  repair^  and  a  difference  or  dispute  having  arisen  or 
taken  place  between  the  inhabitants  in  general  of  the 
parish  of  St.  Ghadj  in  the  said  county  of  Salop^  in  which 
the  same  roads  are  situate  and  being,  and  the  owners  and 
occupiers  of  the  said  several  pieces  or  parcels  of  land  in- 
closed by  virtue  of  or  under  the  said  recited  articles  of 
agreement,  whether  the  said  last  mentioned  roads  should 
be  repaired  and  kept  in  repair  by  and  at  the  expense  of  the 
said  parish  in  general,  or  by  such  last  mentioned  owners 
and  occupiers  in  exclusion  of  the  rest  of  the  parishioners  of 
the  same  parish,  it  was  agreed  by  and  between  the  parties 
•interested  therein,  that  the  said  difference  or  dis-  r^A\^ 
pute  should  be  left  to  the  determination  of  Thomas 
Plvmer^  of  LincolnHa  Inn^  Esquire,  and  Hugh  Lejfoester^  of 
the  same  place.  Esquire,  and  that  their  opinion  and  de- 
termination in  the  premises  should  be  final  and  conclu- 
8ive.  And  whereas  by  a  certain  instrument  in  writing 
under  the  hands  of  the  said  Thomas  Phrnier  and  Hugh 
Leycesber^  bearing  date  the  12th  day  of  August,  A.  D. 
1794,  they,  the  said  Thomas  Plvmer  and  Hugh  Leyoeslery 
declared  themselves  to  be  of  opinion  that  the  said  parish 
of  St.  Chad  was  not  bound  to  repair  the  roads  in  ques- 
tion, the  proprietors  of  the  enclosed  lands  being  liable  to 
repair  the  same  according  to  the  proportions  mentioned 
in  the  said  award.  And  they  directed  that  the  roads  in 
question  should  be  divided  by  the  said  Jcim  Halt  into 
distinct  parts,  corresponding  to  the  proportions  above 
mentioned,  having  regard  to  the  condition  of  the  said 
parts  and  the  expenses  of  repairing  the  same,  and  the 
convenience  of  the  several  proprietors,  which  said  several 


414  3  DSNISON'S  GROWN  GASES. 

parts  should  at  all  times  thereafter  be  separately  repaired 
by  the  respective  proprietors,  and  that  separate  indict-- 
meats  should  be  presented  against  each  proprietory  describ- 
ing accurately  the  part  which  the  proprietor  was  to  re- 
pair, and  the  lands  in  respect  of  which  he  was  liable  to 
repair  the  .same,  to  which  indictments  the  said  several 
proprietors  should  plead  guilty,  and  should  execute  an 
award,  to  be  thereafter  more  accurately  drawn  up  by  the 
said  Thomas  Plumer  and  Hugh  Leycester^  to  ascertain  the 
part  of  the  road  which  each  proprietor  was  thereafter  to 
repair  for  ever." 

It  was  witnessed  that  for  carrjdng  into  effect  the  said 
award,  and  for  other  good  causes  and  considerations  then 
moving,  they  the  said  John  Mytton^  William  Smith  and 

*41  fil   ^^'^^^j  ^^7  ^^^  themselves,  their  *re8pective  heirs, 
executors,  and  administrators,  mutually  covenant 
and  agree  with  each  other  as  thereinafter  mentioned. 

And  the  said  William  Smith,  for  himself,  his  heirs, 
executors,  and  administrators,  did  covenant,  promise, 
and  agree  that  he,  his  heirs  and  assigns,  or  the  owner  or 
occupiers  for  the  time  being  of  the  piece  or  parcel  of  land 
allotted  to  the  said  Jc^n  Hollings,  (being  the  piece  of 
land  called  the  Savypit  Field  aforesaid),  should  and 
would,  from  time  to  time  and  at  all  times  thereafter,  re- 
pair and  keep  in  good  order  and  repair  certain  portions 
of  the  road,  which  were  proved  to  be  the  part  of  the 
highway  mentioned  in  the  indictment. 

The  case  was  submitted  to  the  jury,  who  were  directed 
to  consider  whether  the  highway  was  an  ancient  public 
highway ;  whether  the  usage  in  respect  of  which  the 
defendant  was  charged  had  been  proved ;  whether  the 
defendant  was  the  occupier  of  the  Savypit  Field  at  the 
time  mentioned  in  the  indictment,  and  ivhether  the  high- 
ayw  was,  at  such  last  mentioned  time,  out  of  repair  ? 

The  jury  found  the  defendant  guilty. 

It  having  been  contended  on  the  part  of  the  defendant, 
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by  his  Counsel,  that  the  documentary  evidence  produced 
on  his  behalf  had  disproved  the  usage  mentioned  in  the 
indictment,  and  the  Counsel  for  the  prosecutor  having 
contended  that,  notwithstanding  such  documentary  evi- 
dence, such  usage  was  established  by  the  conviction  of 
the  said  WiUiam  Smith  and  the  subsequent  repairs  by 
the  occupiers  of  the  land  owned  and  held  by  the  de- 
fendant ; 

The  Court,  in  its  discretion,  deemed  it  right  to  reserve 
the  question  of  law  for  the  consideration  of  her  Majesty's 
Justices  and  Barons  of  the  Courts  at  Westminster^  viz : — 

^Whether  upon  the  evidence  hereinbefore  set  -^ .  ^ 
forth  on  the  part  of  the  prosecution  of  the  convic-  ^ 
tion  of  WiUia/m  Smithy  the  former  occupier  of  the  lands  in 
question,  called  the  Saw-pit  Meldy  and  of  the  repairs  of 
the  road  indicted,  by  the  said  WiUiam  Smithy  and  other 
occupiers  of  the  land,  and  the  evidence  on  the  part  of 
the  defendant  of  the  award  of  the  27th  Juney  A.  d.  1768, 
and  of  the  articles  of  agreement  of  the  Ist  Jtiney  A.  D. 
1797,  the  usage  or  liability  in  respect  of  which  the  de- 
fendant was  charged  in  the  indictment,  was  established. 

If  the  Court  of  Appeal  should  be  of  opinion  that  the 
usage  charged  in  the  indictment  was  established,  the  con- 
viction to  be  affirmed ;  if  otherwise,  reversed. 

The  judgment  of  the  Court  of  Quarter  Sessions  was 
postponed,  and  the  defendant  entered  into  recognizance 
to  appear  and  abide  the  judgment  of  the  Court  when 
called  upon. 

On  the  15th  Navernber,  A.  D.  1851,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Maule  J.,  Platt  B.,  Tal- 
FOURD  J.,  and  Martin  B. 

Kenealy,  for  the  defendant. 

It  is  alleged  in  the  indictment  that  the  defendant  was 
liable  to  repair  the  highway  by  reason  of  his  tenure ;  it 
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ought  to  have  been  alleged  that  he  was  liable  by  reason 
of  inclosure.  A  liability  to  repair  ratione  tenurce  can  only 
arise  in  the  case  of  a  charter  or  grant  from  the  Crown,  or 
by  prescription :  here  there  is  no  charter  or  grant  from 
the  Crown.    E.  y.  StcugkUniy  1  Saund.  1 60. 

Maule  J. — Where  is  there  any  proof,  in  the  case  sent 
to  us,  of  the  defendant's  liability  ratione  clatisurce  ? 

Kenealy  referred  to  the  articles  of  agreement  of  1767 
for  the  inclosure  of  BicJcton  HecUh. 

♦Lord  Campbell  C.  J. — There  is  no  liability 
-I    shewn  to  repair  ratione  dausurce.     It  is  not  com- 
petent for  you  now  to  enter  in  that  question. 

Kenealy.  Then  it  is  submitted  that  there  is  no  proof 
of  an  immemorial  UabiUty  to  repair.  1  Imt.  115,  Bur^ 
gage  J  Sect.  170.  The  agreement  of  1797  says  it  was  then 
a  disputed  question  whether  the  parish  of  1^.  Chad  or 
private  persons  were  bound  to  repair, — ^that  is  inconsist- 
ent with  immemorial  liability,  Gom.  Dig.  Prescription  ; 
Rex  y.  Bkymaaiy  Moo.  &  M.  401 ;  Beg.  y.  Beeby,  8  L.  J., 
N.  S.,  M.  C,  38. 

Lord  Campbell  C.  J. — On  the  other  side,  they  say  that 
there  was  evidence  to  go  to  the  jury  of  an  immemorial 
liability.  Is  there  any  evidence  produced  by  you  to  ne- 
gative the  immemorial  usage? 

Kenealy.    The  award. 

Lord  Campbell  C.  J. — The  question  is,  whether  there 
was  conclusive  evidence  to  negative  it,  so  that  the  Court 
should  have  directed  the  jury  that  the  immemorial  lisr 
bility  was  negatived  ? 

Kenealy.  The  commissioners  first  ascertained,  set  out, 
and  appointed  the  road  in  question.  That  seems  to  indi- 
cate the  origin  of  the  road. 

Lord  Campbell  C.  J. — The  word  "  ascertained"  is  in- 
consistent with  the  supposition  that  that  was  the  origin 
of  the  road. 
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Platt  B. — ^The  award  says  that  the  road  was  then 
'*  very  ruinous^  and  threatened  to  be  indicted  ;'*  how  is 
that  consistent  with  the  previous  non-existence  of  the 
road. 

Kenealy.  The  road,  no  doubt,  existed  previously ;  but 
the  liability  to  repair  atttaches  from  the  award.  It  is 
not  stated  who  was  threatened  to^be  indicted.  It  might 
have  been  the  parish  of  St.  Chad. 

Lord  Campbell  C.  J. — That  is  strong  evidence 
for  you  but  is  it  conclusive  ?    How  does  it  nega-   *- 
tive  the  presumption  raised  by  tiie  prosecuticm  of  liability 
ratione  tenurce  ? 

Maule  J. — The  question  is,  is  it  consistent  with  this 
case  that  there  was  a  liability  to  repair  before  the  year 
1768? 

SooUcmdj  for  the  Crown. 

A  clear  primd  facie  case  was  made  out  by  the  prosecu- 
tor. As  to  the  weight  of  the  evidence,  your  Lordships 
will  not  enter  into  the  consideration  of  that.  The  ques- 
tions for  this  Court  are,  was  there  evidence  to  go  to  the 
jury  to  establish  liie  defendant's  liability  raiiofie  tervwrce; 
and  whether  there  was  conclusive  evidence,  to  answer 
that  case.  Former  repairs  by  Smith  were  proved,  the 
conviction  of  Smithy  in  respect  of  the  lands  in  ques- 
tion, was  proved,  and  their  occupation  by  Blakemore 
wa8  proved.  These  facte  made  out  a  good  primd  fade 
caBe.  To  meet  that,  the  award  and  agreement  are  relied 
upon  by  the  defendant.  Smith,  with  whom  Blakemore 
is  privy  in  estate,  submits  to  a  oonvictioii,  and  it  is  laid 
down  by  Lord  Kmyon,  in  Bex  v.  St.  RmeraSj  Peake  N. 
P.  286,  that  a  convicticm  is,  inter  partee,  an  estoppel. 

Martin  B. — ^But  it  was  ruled  in  The  Duehees  of  Kings' 
ton's  casey  that  a  conviction  when  made  by  arrangement, 
is  not  conclusive  as  an  estoppel. 

Scotland.    K  the  arrangement  were  made  behind  the 
Vol.  II.— 27 
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back  cf  the  parties,  it  would,  no  doubt,  be  liable  to  be  set 
aside ;  but  here,  unless  the  defendant  can  shew  fraud,  he 
is  estopped. 

Lord  Campbell  C/  J. — Can  a  party  allege  fraud  to 
avoid  his  own  act  ? 

Soodand.  It  would  be  to  take  advantage  of  his  own 
wrong. 

Maule. — Is  it  possible  to  say  that  there  was 
J   *conclusive  evidence  to  rebut  the  case  made  out 
by  the  prosecutor  ? 

Kenealyj  replied.  In  Rex  v.  EdmaiiUm^  1  M.  &  Bob. 
24,  it  wa£i  said  by  Lord  Terderden^  that  if  parties  had 
repaired  under  a  mistaken  notion  of  their  liability,  they 
were  not  to  be  prejudiced  thereby. 

Maule  J. — There  there  was  no  record  of  conviction. 

Oar.  adv.  vult 

On  Tuesday y  the  27th  ofJanvary,  A.  D.  1852,  this  case 
was  re-argued  in  the  Court  of  Exchequer,  before  the  thir- 
teen following  Judges  : — Lord  Campbell  C.  J.,  Jeevis  C. 
J.,  Pollock  C.  B.,  Parke  B.,  Aldersojst  B.,  Patteson  J., 
Maule  J.,  Coleridge  J.,  Wightman  J.,  Cresswell  J., 
Platt  B.,  Willlams  J.,  and  Talfourd  J. 

Kenecdy^  for  the  defendant. 

On  the  last  argument  the  Lord  Justice  said,  that  the 
question  was  whether  a  primd  facie  case  had  been  made 
out  on  the  part  of  the  prosecution;  and  whether  the 
defendant  had  conclusively  answered  that  case.  But  it 
is  submitted  that  the  question  is,  has  the  liability  of  the 
defendant  been  conclusively  shewn  ?  If  the  indictment 
had  been  against  a  parish  the  case  would  be  different ; 
for  primd  facie  the  parish  is  liable,  but  this  is  an  indicts 
ment  against  an  individual.  The  principal  evidence  to 
prove  the  defendant's  liability  is  the  record  of  the  con- 
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viction  of  Smith :  it  is  submitted  that  the  record  is  not 
good. 

Parke  B. — K  you  can  shew  that  the  record  is  a  nul- 
lity, you  are  at  liberty  to  do  so ;  but  if  you  only  say  that 
it  is  erroneous,  it  is  good  till  it  is  reversed  by  writ  of 
error. 

Lord  Campbell  C.  J. — The  record  is  not  brought  here 
as  upon  a  writ  of  error. 

Parejb  B. — If  you  can  shew  from  the  record,  as   ^aoi 
set  out  in  the  case  be/ore  the  Oourt,  that  it  is  a  nul- 
lity, it  is  open  to  you  to  do  so. 

Eenealy  referred  to  sect.  24, 13  Qeo.  3,  c.  78. 

Coleridge  J. — The  case  before  us  does  not  profess  to 
set  out  all  the  record. 

Lord  Campbell  C.  J. — The  record  may  be  perfectly 
valid  for  any  thing  that  appears  here. 

Maijle  J. — This  Court  sits  under  the  powers  given  to 
it  by  the  stat.  11  &  12  Vid.  c.  78.  The  first  sect,  pro- 
vides that  Courts  of  oyer  and  terminer,  or  goal  delivery, 
or  Courts  of  Quarter  Sessions,  shall  have  power  in  their 
discretion  to  reserve  any  question  of  law  which  may 
have  arisen  at  the  trial ;  and  then  the  second  sect,  enacts 
that  the  Judge,  or  Commissioner,  or  Court  of  Quarter 
Sessions,  shall  state  in  a  case,  signed  in  the  usual  man- 
ner, the  question  or  questions  of  law  which  shall  have 
been  so  reserved,  with  the  special  circumstances  upon 
which  the  same  shall  have  arisen ;  and  then  the  act  con- 
tinues, ^'  and  the  said  Justices  and  Barons,  shall,  there- 
upon, hav^  &11  power  and  authority  to  hear,  and  finally 
determine  the  said  question  or  questions."  The  power 
of  this  Court,  therefore,  is  limited  to  the  question  or 
questions  of  law,  reserved  for  our  consideration  by  the 
Court  of  Quarter  Sessions. 

Keneaiy.    The  record  of  conviction  amounts  to  no 
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more  than  an  admission  on  the  part  of  SnvUh  which  may 
be  explained.  . 

Lord  Campbell  C.  J. — ^But  the  defendant  was  a  privy 
in  estate  with  Smith. 

Kenealy.  It  is  submitted  that  there  is  no  real  proof  of 
immemorial  liability:  there  is  an  admission  which  is 
good  only  until  it  is  explained.  The  award  of  1768,  and 
the  articles  of  agreement  of  1997  do  not  establish  imme- 
moriality,  but  rather  negative  it.    They  omit  all  mention 
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of  any  immemorial  usage^  and  do  not  ^allege  any 


liability  by  reason  of  tenure.  There  is  no  admis- 
sion of  a  preexisting  liability  of  any  kind  whatever. 
Then^  for  the  first  time,  the  Commissioners  fix  a  liability 
in  respect  of  the  Saw-pU  Mdd.  They  were  not  Com- 
missioners under  an  act  of  Parliament :  they  do  not  allege 
that  the  liability  arose  ratione  tenurce.  They  say,  in  effect, 
we  will  award  you  a  part  of  the  common,  and  in  consi- 
deration of  that  allotment,  you  must  contribute  some- 
thing to  the  repairs  of  the  road.  This  was  a  mere  pri- 
vate agreement  among  themselves  by  persons  having  the 
right  of  common,  and  is  inconsistent  with  an  immemo- 
rial usage.  The  fact  that  subscriptions  were  raised  is 
also  inconsistent  with  the  supposition  of  immemorial 
usage.  Then  it  appears  by  the  deeds  that  doubts  existed 
in  1797,  as  to  who  was  bound  to  repair,  and  the  matter 
was  ultimately  referred  to  Messrs.  Plfimer  and  Leyoestery 
lawyers  of  great  eminence  in  their  time.  Is  it  consistent 
with  a  liability  by  reason  of  tenure,  that  the  question 
should  have  been  thus  referred  to  Plttmer  and  Leyoeslery 
or  that  these  gentlemen  should  likewise  have  abstained 
fi*om  using  any  language  confirmatoiy  of  a  legal  and  ex- 
isting liability  in  the  answer  which  they  gave  to  the  par- 
ties consulting  them  ? 
Lord  CAMPBELL  C.  J. — Messrs.  Phmter  and  Leyoester 
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advised  that  a  conviction  against  Smith  would  settle  the 
question  aecmla  aeculorum. 

Kenealy.  No  doubt  that  was  their  view,  but  they  do 
not  pretend  or  lay  down  that  the  parties  were  bound  to 
repair  ratione  tmurce,  or  by  immemorial  usage.  Then  it 
is  to  be  remarked^  that  in  addition  to  the  conviction, 
they  recommend  a  further  award  to  be  prepared  by 
Counsel.  If  they  had  been  perfectly  satisfied,  that  there 
was  a  legal  liability  rcUione  tenures,  that  immemoriality 
had  been  made  out,  why  all  this  complicated  machinery  ? 
— Why  an  indictment  to  be  ^followed  by  a  further  p^os 
award  ?  The  agreement  of  1767  was  nothing  but 
a  fraud  upon  the  public,  and  this  Court  is  now  called 
upon  to  substantiate  the  fraud.  The  agreement  of  1767, 
was  unauthorized  by  act  of  Parliament.  A  number  of 
persons  met  together  and  parcelled  out  the  common  to 
the  exclusion  of  the  general  public,  but  they  had  no 
power  to  do  so  without  an  act  of  Parliament. 

Lord  Campbell  C.  J. — If  all  the  parties  having  within 
themselves  the  right  of  the  soil,  and  the  profits  a  prendre 
of  the  common  assented  to  the  arrangement,  no  act  of 
Parliament  was  necessary. 

Kenealy.  It  is  presumed,  that  by  the  stat.  of  Mertmi^ 
it  would  be  illegal  for  them  to  parcel  out  the  common 
without  an  act  of  Parliament.  No  private  agreement 
can  exonerate  a  parish  from  their  liability  to  repair.  R, 
V.  Bedyy,  8  L.  J.,  N.  S.,  M.  C.  38 ;  R.  v.  ScarisMck,  6 
L.  J.,  N.  S.,  M.  C.  103 ;  R.  v.  St.  Oeorge  Harvomer  Square, 
3  Camp.  222. 

SooUandy  for  the  Crown. 

The  question  before  the  Court  is,  whether  there  was 
evidence  to  go  to  the  jury  of  the  prescriptive  liability  of 
the  defendant  ? 

Lord  Campbell  C.  J. — Mr.  Kenealy  does  not  deny  that 
a  priffid  facie  case  has  been  made  out. 
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Scotland.  Immemoriality  of  tenure  is  supposed  in 
both  the  award  and  the  agreement.  The  apportionment 
of  the  common  was  by  persons  who  had  been  proprietors. 
The  award  recites  that  the  road  was  then  very  ruinous, 
and  threatened  to  be  indicted,  that  differences  existed 
respecting  the  parties  bound  to  repair,  and  that  it  was 
then  found  that  the  parish  was  not  liable.  Where  there 
has  been  originally  an  obligation  in  a  manor  to  repair  a 
highway,  it  is  no  answer  for  the  grantee  of  any  portion 
of  the  manor  to  say  that  he  is  released  from  liability  to 

•H941  ^P*^'^  *^®  whole; — his  *liability  still  remains. 
Everjrthing  in  the  award  and  the  agreement  are 
consistent  with  the  pri/ina  fajde  case,  proved  on  the  part 
of  the  prosecution.  The  award  of  1768,  shews  that  the 
liability  by  reason  of  tenure,  in  the  person  through  whom 
the  defendant  claims,  existed  before,  and  that  the  road 
in  question  also  existed ;  all  which  is  consistent  with  the 
case  for  the  prosecution.  Therefore  it  is  submitted,  that 
there  was  abundant  evidence  to  go  to  the  jury  of  the 
immemorial  usage,  and  of  the  defendant's  liability  rcUione 
ienurce.^  Beside,  it  may  be  a  question  for  the  Court, 
whether  the  conviction  was  not  an  estoppel. 

Platt  B. — ^The  question  of  estoppel  is  not  stated  in 
the  case  before  the  Court. 

Scotland.  The  case  raises  the  question  as  to  the  suffi- 
ciency of  the  evidence.  The  defendant  is  a  privy  in  es- 
tate with  William  Smithy  and  he  is  estopped  by  the  con- 
viction of  Smithy  from  disputing  his  liability  to  repair  the 
highway  in  question.  It  is  submitted  that  the  conviction 
is  an  estoppel,  and  that  privies  are  bound  by  convictions 
of  record.  This  was  ruled  by  Lord  Kenyoriy  in  Rex  v.  St. 
Pancrasy  Peake  N.  P.  286.  In  that  case  it  was  held  that 
a  record  of  conviction  on  an  indictment  against  a  parish 
for  not  repairing  a  road,  was  condimve  evidence  of  the 
liability  of  that  parish  to  repair.     There  the  prosecutors 
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having  closed  their  case,  the  defendants  produced  a  copy 
of  a  record  of  conviction  in  the  King's  Bench,  on  an  in- 
dictment against  the  inhabitants  of  the  parish  of  Ming- 
tony  for  not  repairing  the  road  called  Madden  LanSy  the 
subject  of  the  indictment ;  and  Lord  Kenyan  said,  ^^  This 
record  is  oondimve  evidence  against  the  parish  of  Ming- 
Umy  for  by  it  it  is  foimd  that  they  are  liable  to  repair  the 
whole  road  called  "  Maiden  Lane''  His  Lordship  added, 
"  K  the  parish  of  Mingtmi  can  shew  *fraud,  it  r*4^o^ 
will  vitiate  this,  or  any  other  transaction,  but  un- 
explained,  this  is  ocmdusive  evidence."  (a) 

Aldebson  B. — The  award  of  1768  was  made  under  an 
agreement,  not  under  an  act  of  Parliament.  The  com- 
missions, therefore,  had  no  right  to  say  that  the  occupiers 
of  the  lands  in  question  were  liable  to  repair,  unless  the 
liability  had  previously  existed.  There  is  abimdant  evi- 
dence to  go  to  the  j  ury  of  liability,  rcUione  tenures.  It  may 
not  be  conchisive  evidence ;  but  there  is  abundant  evidence 
for  the  jury. 

Scotland.  Whether  or  not  there  was  evidence  to  go  to 
the  jury  of  immemorial  usage,  and  of  the  defendants  lia- 
bility to  repair  the  highway  ratione  tenurce,  is  the  real 
question  before  the  Court. 

Kenealy  replied. 

Lord  Campbell  C.  J. — I  am  of  opinion  that  this  con- 
viction must  be  afBrmed.     I  hope  I  am  not  influenced  in 

(a)  Mr.  Smithy  in  his  elaborate  note  on  the  Ducheta  of  Kmfftton^s  cau  (2  Smith' i 
Leading  Casesj  ed.  Keating  and  WiUeSj  445),  remarks  on  this  subject,  "  It  is  sub- 
mitted that  the  case  of  Voot  y.  Winchj  and  Doe  v.  Hudartj  are  bj  no  means  at 
variance  with  the  doctrine  of  De  Chey  G.  J.,  viz.,  that  a  judgment  on  the  same 
point,  between  the  same  parties,  is  in  pleading  a  bar,  in  evidence  eonelwive.  And 
it  is  submitted,  that  the  true  meaning  of  this  is,  that  it  is  conclusive  as  a  plea 
where  there  is  an  opportunity  of  pleading  it^  but  that  when  there  is  no  tueh  oppo/r^ 
tunittfj  then  it  is  eonduiive  at  evidence :  and  that  Voot  v.  Winehj  and  Doe  v.  Hudart 
merely  decide  that  a  party  may  waive  the  benefit  of  an  estoppel,  and  that  he 
elects  to  waive  it  by  not  pleading  it  when  he  has  an  opportunity  of  doing  it." 

And  see  the  remarks  of  Tindat^  C.  J.,  4  Bing.  M,  C,  T98. 
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fonning  this  opinion,  by  the  somewhat  sharp  attempt  of 
the  defendant  to  get  rid  of  a  liability,  of  which  he  had 
full  notice  when  he  purchased  the  property.     The  ques* 
tions  left  to  the  jury  by  the  chairman  were  : — Whether 
the  highway  was  an  ancient  public  highway ;  whether 
the  usage  in  respect  of  which  the  defendant  was  charged 
had  been  proved ;  whether  the  defendant  was  the  occupier 
of  the  Saw-pU  *Fidd  at  the  time  mentioned  in  the 
-■   indictment,  and  whether  the  highway  was  at  such 
last  mentioned  time  out  of  repair  ?    No  fault  can  be  found 
with  the  manner  in  which  the  case  was  put  to  the  jury ; 
no  Judge  in  Westmirdster  Hall  could  have  placed  the  mat- 
ters for  their  consideration  more  correctly  before  them. 
The  jury  found  all  these  questions  in  the  affirmative. 
Now  can  it  be  said  that  a  prima  facie  case  has  not  been 
established?      The  conviction  of  WHliam  Smith,  with 
whom  the  defendant  is  a  privy  in  estate,  was  given  in 
evidence,  shewing  that  he  was  bound  to  repair  the  high- 
way rcUione  tenurce;  which  was  followed  by  a  long  train 
of  evidence,  establishing  a  strong  primd  facie  case  to  go 
to  the  jury.     K  the  question  had  been  put  to  us,  whether 
the  conviction  of  Smi4h  was  not  oondvsive  evidence  by 
way  of  estoppel,  I  should  have  been  strongly  inclined  to 
have  answered  in  the  affirmative,  according  to  the  case 
Hex  V.  LihahitanU  of  St.  Bxnjcrae.    It  would  have  been  an 
estoppel  if  pleaded,  but  the  Crown  had  no  opportunity  of 
pleading  it,  the  defendant  having  pleaded  the  general 
issue.     K  there  be  an  opportunity  of  putting  an  estoppel 
on  the  record,  and  it  is  not  embraced,  it  is  not  conclusive, 
but  if  no  such  opportunity  of  pleading  the  estoppel  be 
given,  it  may  be  conclusive.     But  I  waive  that  point  al- 
together, for  I  think  the  defendant  has  given  no  answer 
o  the  case  proved  on  the  part  of  the  prosecution.     It  is 
quite  consistent  with  the  evidence  for  the  defence,  that 
might  have  been  a  highway  subject  to  an  immemorial 
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usage  in  the  owner  of  the  Savypit  Meld  to  repair,  and  it 
is  open  to  us  to  draw  the  conclusion^  that  the  owner  of 
that  field  is  liable  to  repair  it. 

Jbevis  C.  J. — I  think  that  the  conviction  is  right.  I 
do  not  go  into  the  question  of  estoppel,  as  the  r-^. 07 
*question  seems  to  me  to  be,  whether  or  not  there  ^ 
was  evidence  to  go  to  the  jury  ?  I  think  there  was.  Be- 
fore the  articles  of  agreement,  ancient  roads  existed ;  there 
were  questions  as  to  the  liability  to  repair  them ;  the 
parties  inquired  into  their  rights ;  it  was  ascertained  that 
the  owners  of  the  lands  in  question  were  liable ;  a  pre- 
sentment was  preferred  against  Smithy  and  he  acquiesced 
in  the  conviction ;  and  subsequent  repairs  by  him  were 
proved.  It  cannot  be  said,  therefore,  that  there  was  not 
evidence  for  the  jury. 

Pollock  C.  B. — I  also  am  of  opinion  that  the  convic- 
tion was  right.  There  is  no  objection  to  the  direction  of 
the  Chairman  of  the  Sessions  to  the  jury.  In  point  of 
law  it  is  right.  The  question  is,  was  there  evidence  for 
the  jury  ?  of  which  I  entertain  no  doubt.  I  therefore, 
think  it  unnecessary  to  consider  the  question  of  estoppel. 

Parke  B. — I  think  the  conviction  is  right.  The  ques- 
tion is,  whether  there  was  evidence  to  go  to  the  jury  of 
the  defendant's  liability  to  repair  the  road  raiicme  tenuras  ? 
and  I  am  of  opinion  that  there  was.  But  I  go  fiirther, 
and  I  think  that  the  conviction  was  an  estoppel,  on  the 
authority  of  the  case  cited,  and  of  the  following  cases : — 
Th-evain  \ .  Lawrenjccy  1  Ld.  Eaym.  1051;  1  Salk.  276; 
Speake  v.  Rkhirde,  Hobs.  206 ;  Magrath  v.  Hardy ^  4  Bing. 
N.  C.  782 ;  Armstrong  v.  Norton,  2  Irish  L.  Rep.  100.  If, 
instead  of  pleading  not  guilty^  the  defendant  had  pleaded 
that  he  was  not  liable  to  repair  ratione  temirce,  and  the 
plaintiff  had  replied,  then  the  conviction  against  Smith 
might  have  been  pleaded ;  but  as  he  pleaded  the  general 
issue^  there  was  no  opportunity  of  pleading  the  convic- 
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tion  as  an  estoppel.  Lord  Chief  Justice  BcHty  in  the  case 
of  Lord  Baym.  1051,  says,  "  But  if  the  defendant  had 
pleaded  nil  debet,  the  plaintiff  might  have  taken  advan- 

*4281  *^o®  ^^  **^^  estoppel  on  the  evidence,  because  the 
pleadings  are  not  brought  to  such  a  point  in  the 
case,  as  to  give  the  plaintiff  the  opportunity  of  replying 
the  estoppel."  I  think,  therefore,  that  here  there  was 
not  only  evidence  to  go  to  the  jury,  but  conclusive  evi- 
dence. 

Aldebson  B. — ^I.  think  that  it  was  the  duty  of  the 
Chairman  to  have  told  the  jury  that  the  case  for  the  pro- 
secution was  oomlusively  proved.  The  award  was  made 
by  persons  who  were  to  ascertain  and  set  out  the  road. 
If  they  set  out  a  road  without  power  to  do  so  under  an 
act  of  Parliament,  it  is  rather  evidence  of  an  existing 
road,  and  of  a  liability  to  repair  it  ratione  tenurce.  Both 
Messrs.  Plumer  and  Leyceater  find  that  the  parish  was 
not  liable,  which  must  be  wrong  if  the  road  were  a  new 
one,  but  which  is  right  if  there  was  an  obligation  to  re- 
pair the  road  ratione  ienv/rce.  There  was  nothing  in  the 
defendant's  evidence  to  negative  the  evidence  for  the  pro- 
secution. I  therefore  think  that  the  conviction  was  right. 
I  also  agree  with  my  Brother  Parke  that  the  conviction 
was  an  estoppel. 

Patteson  J. — I  entertain  no  doubt  that  the  verdict 
must  be  supported.  There  was  abundant  evidence  to  go 
to  the  jury.  The  defendant  took  the  land  under  notice 
of  liability,  there  having  been  a  conviction  against  Smith. 
I  think,  also,  that  the  conviction  was  an  estoppel.  It  is 
evident,  that  the  highway  which  was  set  out  by  the  com- 
missioners was  not  a  new  road,  but  one  that  had  existed 
long  before,  which  the  landlord  was  bound  to  repair,  and 
the  award  of  Mr.  Plumer  and  Mr.  Leycester  proves  the 
same  thing. 

Colebu)G£  J. — I  also  think  that  the  conviction  is  right. 
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The  questions  for  the  Court  are,  whether  the  verdict  rriay 
be  right,  and  whether  there  was  evidence  for  the  jury  ? 
I  also  am  of  opinion  that  on  the  pleadings,  as  they  stood, 
the  conviction  was  an  estoppel. 

♦Maule  J.,  WiGHTMAN  J.,  and  Cresswell  J.   ^^,^^ 

,       '  '  [*429 

concurred.  •- 

Platt  B. — ^I  do  not  concur  in  the  opinion  that  we 
ought  to  translate  cases  submitted  to  this  Court,  so  as  to 
avoid  difficulties  which  may  be  raised  by  the  questions 
proposed  to  us.  The  question  which  we  are  asked  by 
the  Court  of  Quarter  Sessions  is,  whether  the  immemorial 
usage,  in  respect  of  which  the  defendant's  liability  arises, 
was  estabiahed  ?  If  the  question  left  to  us  were,  whether 
there  was  evidence  to  go  to  the  jury,  that  would  have 
been  a  different  question ;  but  the  liability  of  the  defend- 
ant to  repair  the  highway  is  the  question.  That  an 
ancient  road  existed  there  is  no  doubt ;  but  the  articles 
of  agreement  set  out  in  the  case,  and  relied  upon  on  the 
part  of  the  Crown,  could  not  create  a  liability  ratione 
ienurce.  We  are  asked  was  the  usage  established  ?  But 
if  we  can  trace  the  origin  of  the  liability  to  repair  the 
road  in  question,  how  can  it  be  said  that  prescriptive 
liability  to  repair  has  been  established  ?  It  is  also  said 
that  the  defendant  is  estopped  from  disputing  his  liability. 
The  estoppel  was  not  pleaded;  and  if  there  be  an  oppor- 
tunity of  pleading  an  estoppel,  and  the  party  does  not 
plead  it,  he  cannot  claim  the  advantage  of  it.  Nor  was 
the  estoppel  set  up  or  relied  upon  at  the  trial.  It  was 
there  abandoned.  The  facts  of  the  whole  case  were 
gone  into,  and  I  think  it  is  now  too  late  to  raise  the 
question  of  estoppel;  which  question  has  not  been  left 
by  the  Court  of  Quarter  Sessions  for  our  consideration. 
It  seems  to  me  that  there  is  not  sufficient  evidence  to 
establish  conclusively,  the  defendant's  prescriptive  lia- 
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bility^  but  I  do  not  for  a  moment  doubt  that  there  was 
evidence  to  go  to  the  jury. 

WiLUAMS  J.  and  Talfoubd  J.,  concurred  with  the 
majority  of  the  Judges. 


The  present  part  contains  all  the  Oraam  Cases 
Reserved  J  argued  and  decided  up  to  this  datey  together  witl^ 
Graum  Cases  determined  in  the  Queeris  Bench  and  Courts 
of  Error y  lohich  will,  in  future^  he  vrwluded  in  this  series 
of  Reports. 

R.  R.  P. 

TlMPLl, 

June  26,  1852. 


•430]  *REGINA  v.  WILLIAM  BALDRY. 

A  police  constable,  who  apprehended  a  man  on  a  charge  of  murder,  having  told 
him  the  natare  of  the  charge  against  him,  said  ^'he  need  not  say  any  thing  to 
criminate  himself:  what  he  did  say  would  be  taken  down,  and  used  as  evi- 
dence against  him."  The  prisoner,  thereupon,  made  a  confession:  HM^  that 
the  confession  was  rightly  admitted  in  evidence. 

NoU. — Rex  V.  DrtWy  8  Car.  &  P.  140 ;  Rex  v.  Mort<m^  2  Moo.  k  Rob.  514;  Reg.  v. 
Farlay^  1  Cox,  76,  and  Rtg.  v.  Harris j  lb.  106,  are  overruled. 

At  the  Spring  Assizes  for  the  county  of  Suffolk^  the 
prisoner  was  tried  before  Lord  Campbell  C.  J.,  upon  an 
indictment  charging  him  with  having  administered  poison 
to  his  wife  with  intent  to  murder  her. 

On  the  part  of  the  prosecution  a  police  constable  was 
called  whose  evidence  thus  began ;  "  I  went  to  the  pri- 
soner's house  on  the  17th  December,  I  saw  the  prisoner. 
Dr.  Virulent,  and  Bjige,  another  constable^  were  with  me. 
I  told  him  what  he  was  charged  with.    He  made  no 
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reply,  and  sat  with  his  face  buried  in  his  handkerchief. 
I  believe  he  was  crying.  1  said  he  need  luat  aay  anything 
to  criminate  kimeel/y  what  he  did  aay  iwvM  he  taken  down 
and  ttaed  as  evidence  against  him!^ 

Objection  was  made  on  behalf  of  the  prisoner  that  what 
he  then  said  was  not  admissible. 

The  Lord  Chief  Justice  thought  that  although  the 
caution  of  the  constahle  differed  fix)m  that  directed  by  11 
&  12  Vict.  c.  42,  s.  18,  to  be  given  by  the  justice  to  the 
prisoner  in  the  word  "will"  instead  of  "may,"  it  did  not 
amount  to  any  promise  or  threat  to  induce  the  prisoner 
to  confess ;  that  it  could  have  no  tendency  to  induce  him 
to  say  anything  untrue ;  and  that  in  spite  of  it  if  he  did 
afterwards  confess,  the  confession  must  be  considered 
voluntary ;  his  Lordship  therefore  allowed  the  witness  to 
give  in  evidence  what  the  prisoner  then  said,  which 
amounted  to  a  confession  of  his  guilt. 

But  as  doubts  had  been  entertained  by  learned  Judges 
whether  a  confession,  after  such  a  caution,  might  |-^. o^ 
♦lawfully  be  given  in  evidence,  his  Lordship  re-  L  ^^^ 
served  the  question  for  the  Court  of  Criminal  Appeal. 

The  prisoner  was  convicted,  and  sentence  of  death  was 
parsed  upon  him. 

On  the  24th  Aprily  A.  d.  1852,  this  case  was  argued 
before  Lord  Campbell  C.  J.,  Pollock  C.  B.,  Parke  B., 
Erlb  J.,  and  Williams  J. 

H.  MUhy  for  the  prisoner. 

It  is  proposed,  on  behalf  of  the  prisoner,  to  substan- 
tiate the  objection  raised  at  the  trial ;  and  the  question 
is,  whether  the  words  addressed  by  the  constable  to  the 
prisoner  held  out  to  him  the  promise  or  assurance  of  any 
worldly  advantage  to  himself,  in  regard  to  the  charge,  as 
the  consequence  of  making  a  statement,  or  a  threat  of 
harm  to  himself  as  the  consequence  of  refraining  fixnn 
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doing  so;  if  so,  a  confession  made  on  the  strength  of 
these  words,  would  be  inadmissible  in  e\ddence. 

Lord  Campbell  C.  J. — That  is  the  question. 

MUU.  K  made  in  consequence  of  such  an  inducement, 
it  may  be  a  false  charge,  made  by  the  prisoner  against 
himself,  and  unworthy  of  judicial  notice.  It  is  said  in 
2  Russell  on  OrimeSj  826,  that  a  confession,  in  order  to  be 
admissible,  must  be  ^'  free  and  voluntary ;"  that  is,  it  must 
not  be  extracted  by  any  aort  of  threat  or  violence,  nor 
obtained  by  any  direct  or  implied  promises,  however 
slight,  nor  by  the  exertion  of  any  improper  influence. 
The  ground  on  which  it  is  supposed  to  be  unworthy  of 
credit  is  stated  by  Eyre  C.  J.,  WarickahalTa  caspy  1  Leach, 
C.  C.  263.  There  is  another  proposition  also  laid  down 
in  Rvsaelh  ^^  The  law  cannot  measure  the  force  of  the 
influence  used,  or  decide  upon  its  efiect  upon  the  mind  of 
the  prisoner,  and  therefore,  excludes  the  declaration  if 
any  degree  of  influence  has  been  exerted."  It  is 
-■  gathered  from  *this  that  if  any  inducement^-of 
the  slightest  description — ^whereby  any  worldly  advan- 
tage to  himself  as  a  consequence  of  making  a  statement, 
be  held  out  to  a  prisoner,  the  law  presumes  the  state- 
ment to  be  untrue. 

Pollock  C.  B. — ^You  are  overstating  it.  The  law  does 
not  presume  that  it  is  untrue ;  but  rather  that  it  is  un- 
certain whether  a  statement  so  made  is  true. 

Lord  Campbell  C.  J. — I  doubt  whether  the  rule  ex- 
cluding confessions  made  in  consequence  of  an  induce- 
ment held  out,  proceeds  upon  the  presumption  that  the 
confession  is  tmtrue ;  but  rather  that  it  would  be  dan- 
gerous to  receive  such  evidence,  and  that  for  the  due 
administration  of  justice  it  is  better  that  it  should  be 
withdrawn  from  the  consideration  of  the  jury. 

MUU.  The  law  assumes  that  a  man  may  falsely  ac- 
cuse himself  upon  the  slightest  inducement.     In  Cas^s 


REGINA  V,  BALDRY.  431 

caae,  1  Leach,  C.  C.  293,  note  (a),  a  confession  induced  by 
saying,  "  I  am  in  great  distress  about  my  irons ;  if  you  will 
tell  me  where  they  are,  I  will  be  favourable  to  you,"  was 
held  by  Goyid  J.  to  be  inadmissible.  The  slightest  hope 
of  mercy  to  induce  a  prisoner  to  disclose  is  enough  to 
render  the  statement  inadmissible;  Bex  y.  Thomasj  G 
Car.  &  P.  353,  a  case  before  BoMeacm  J.  So  also  in  a  case 
of  murder  before  the  same  learned  Judge,  Sherrington! e 
case,  2  Lewin,  C.  C.  123,  where  the  words  were  "  No 
doubt  thou  wirt  be  found  guilty,  it  will  be  better  for  you 
if  you  will  confess,"  the  confession  was  excluded.  In 
another  case  of  murder,  Bex  v.  Enoch  and  Mary  Pulley ^ 
5  Car.  &  P.  539,  the  words  "  You  had  better  tell  the  truth, 
or  it  will  lie  upon  you  and  the  man  go  free,"  were  held 
to  be  such  an  inducement  as  excluded  the  confession. 

Pollock  C.  B. — There  is  no  doubt  as  to  the  applica- 
tion of  the  rule  in  those  cases,  which  are  all  familiar  to 
the  Judges  and  to  the  Bar. 

^MUU.  They  are  cited  for  the  purpose  of  show-  ^^ .  qo 
ing  how  the  whole  law  is  imbued  with  the  pro-  ^  "^ 
position  that  any  inducement  will  exclude  a  confession. 
The  law  will  not  measure  the  force  of  the  inducement ; 
and  the  law  supposes  that  there  are  circumstances  in 
which  a  man  will  make  a  false  accusation  against  him- 
self. In  the  case  of  Beg.  v.  Qamerj  18  L.  J.,  N.  C.  1 ; 
2  Car.  &  K.  920, (a)  the  words,  "it  will  be  better  to 
speak  the  truth,"  were  held  to  operate  in  exclusion  of  the 
confession.  The  law  says,  that  if  any  person  (being  a 
person  of  authority,)  holds  out  any  thing  in  the  nature 
of  an  inducement  to  a  prisoner,  it  will  not  permit  what 
he  has  said  imder  the  influence  of  it,  to  be  given  in  evi- 
dence. In  the  case  of  Bex  v.  IhrraUy  4  Car.  &  P.  570, 
the  prisoner's  confession  was  excluded  in  consequence  of 

(a)  1  Den.  G.  0.  329. 
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the  following  threat,  "  That  unfortunate  watch  has  heen 
found,  and  if  you  do  not  tell  me  who  your  partner  was, 
I  will  commit  you  to  prison  as  soon  as  we  get  to  New- 
castle;— ^you  are  a  damned  villain,  and  the  gallows  is 
painted  in  your  face."  There  is  also  a  HS.  case,  2  Rvsaell 
<m  Orimesy  832,  (a)  where  the  prisoner  being  in  custody 
on  a  charge  of  arson,  was  told  "  that  he  ought  to  tell 
whatever  was  the  truth,  but  he  must  be  very  careful  as 
he  was  sure  to  be  committed,"  on  which  he  made  a  state- 
ment. Taunton  J.  doubted  whether  the  words  used 
might  not  be  construed  as  a  threat,  and  having  consulted 
LUttedale  J.  said,  "  We  think,  as  the  words  were  so  am- 
biguous, that  they  might  be  considered  by  the  prisoner 
as  a  threat,  the  evidence  ought  not  to  be  given."  Even 
impressing  a  man  with  the  fact  that  the  prosecutors  are 
sure  of  his  guilt,  and  alarming  him  so  as  to  make  him 
throw  himself  on  their  unpromised  mercy,  is  sufficient  to 
exclude  a  confession.  In  the  case  of  Bex  v.  MIU^ 
434]   <,g  ^^^  ^  p  j^g^  Ourn&y  B.  held  that  the  words 

^^  it  is  of  no  use  for  you  to  deny  it,  for  there  is  a  man  and 
a  boy  will  swear  they  saw  you  do  it,"  rendered  the  pri- 
soner's statement  inadmissible.  There  is  also  a  case 
before  Parke  B.,  Reg.  v.  Warringham^  15  Jur.  31S, 
where  the  words  "  it  is  of  no  use  for  you  to  deny  it," 
were  held  to  exclude  the  confession ;  but  the  answers  of 
the  witness  were  confused  and  contradictory  as  to  whether 
this  language  was  used  by  him  before  or  after  the  con- 
fession. 
Parke  B. — I  have  sent  for  my  notes  of  that  case.  (&) 
Mils.  The  law  is  suspicious  in  the  highest  degree  of 
confessions ;  it  suspects  that  it  does  not  get  at  the  truth 
as  to  the  way  in  which  they  are  obtained.  It  is  remarked 
by  BUxckekmey  4  Bla.  Com.  357,  even  in  cases  of  felony, 

(a)  Rex  T.  WiOkaM^  Gloumter  Spr.  Ass.  1832. 
(6)  See^MM^  440. 
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at  the  common  law  they  are  the  weakest  and  most  sus- 
picious of  all  testimony ;  e  vdr  liable  to  be  obtained  by 
artifice,  false  hopes,  promises  of  favour,  or  menaces ;  sel- 
dom remembered  accurately,  or  reported  with  due  pre- 
cision ;  and  incapable  in  their  nature,  of  being  disproved 
by  other  negative  evidence.  The  law,  therefore,  distrusts 
confessions  in  criminal  cases.  As  to  the  practice  in  early 
times  the  law  is  barren  of  authorities,  and  little  is  known 
of  it  except  by  tradition.  Lord  Coke  BB,y&  nothing  upon 
the  subject,  and  the  earliest  reference  to  principle  in  re- 
gard to  the  receivability  in  evidence  of  confessions  is,  to 
a  case  in  Hardreaa'  Rep.  139,  referred  to  in  Qilhert  Ev. 
123, (a)  where  it  is  said  to  be  contrary  to  natural  justice 
for  a  man  to  be  obliged  to  accuse  himself;  and  the  law 
on  the  subject  seems  to  be  none  other  than  the  applica- 
tion of  the  maxim  nemo  tervetur  prodere  aeipaum.  The  law 
does  not  suppose  a  man  to  be  guilty  till  he  is  proved  to 
be  so.  Presuming,  therefore,  that  *a  prisoner  is  p^- oe 
innocent,  it  imputes  to  a  man  that  he  being  inno-  ^ 
cent,  may,  on  an  inducement,  accuse  himself  falsely ;  and 
it  says,  that  if  a  constable,  or  a  person  of  authority,  holds 
out  to  a  prisoner  any  circumstance  of  worldly  advantage 
to  himself,  as  the  consequence  of  mcJdng  a  confession,  or 
of  harm  in  not  making  it,  a  confession  so  made  shall  not 
be  received  in  evidence. 

Lord  Campbell  C.  J. — "  You  need  not  say  anything  to 
crimi/ruxte  yourself  ,  hut  what  you  do  say  will  he  taken  dovm 
and  used  as  ei>idence  against  you" — Do  these  words  im- 
port a  promise  or  threat  ? 

MUls.  Sure  these  words  may  be  construed  into  a 
threat. 

Lord  Campbell  C.  J. — Here  there  is  no  advantage  held 
out  to  him ;  and  there  is  no  harm  threatened  if  the  prisoner 

(a)  See  Sedgtokk^n  Edition. 

Vol.  n.— 28 


\ 


434  2  DBNisoirs  crown  cases. 

holds  his  tongue.  Tou  do  not  bring  the  facts  within  your 
canon. 

Mills.  If  you  shew  a  prisoner  that  you  entertain  a 
strong  conviction  of  his  guilt  you  disarm  him,  and  what 
you  say  may  induce  him  falsely  to  accuse  himself  What 
is  the  inference  that  an  accused  person  draws  from  your 
conduct  that  if  he  does  not  confess  the  prosecution  will 
be  angry? 

Pollock  C.  B. — ^If  the  constable  had  said  it  may,  or 
may  not  be  used  for  or  against  you,  then  the  caution 
would  have  been  free  from  objection  ? 

Lord  Campbell  C.  J. — That  is  the  form  prescribed  by 
the  act  of  Parliament  to  be  employed  by  magistrates,  (a) 
*4361  *-^^-  It  amounts  to  this ; — ^you  say  to  the  pri- 
soner your  case  is  bad,  that  you  cannot,  if  j'ou 

(a)  11  k  12  Vkt.  c.  42, 8. 18.  And  be  it  enacted,  that  after  the  ezaminatioo? 
of  all  the  witnesses  on  the  part  of  the  prosecntion  as  aforesaid  shall  have  been 
completed,  the  justice  of  the  peace  or  one  of  the  jnstices  bjr  or  before  whom 
such  examination  shall  have  been  so  completed  as  aforesaid  shall,  without  re- 
quiring the  attendance  of  witnesses,  read  or  cause  to  be  read  to  the  accused  the 
depositions  taken  against  him,  and  shall  saj  to  him  these  words,  or  words  to  the 
like  effect :  ^^  Having  heard  the  evidenee,  do  you  toieh  to  eay  anything  in  anttcer  to  the 
charge  f  you  are  not  obliged  to  eay  anything  unleee  you  deeire  to  do  eoj  ^  whatever 
you  eay  icilf  be  taken  down  m  writing^  and  may  be  gvotn  m  evidenee  againet  you  tqton 
your  trial;"  and  whatever  the  prisoner  shall  then  saj  in  answer  thereto  shall  be 
taken  down  in  writing,  and  read  over  to  him,  and  shall  be  signed  bjr  the  said 
justice  or  justices,  and  kept  with  the  depositions  of  the  witnesses,  and  shall  be 
transmitted  with  them  as  hereinafter  mentioned ;  and  afterwards  upon  the  triiil 
of  the  said  accused  person  the  same  may,  if  necessary,  be  given  in  evidence 
against  him,  without  Airther  proof  thereof,  unless  it  shall  be  proved  that  the 
justice  or  justices  purporting  to  sign  the  same  did  not  in  fact  sign  the  same: 
Provided  alwaye^  that  the  eaidjuetice  orjueticee  before  aueh  accused  pereon  ehaU  make 
any  etatement  shall  state  to  Aim,  and  give  him  dearly  to  understand,  that  he  has  notktpp 
to  hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any  threat  which  may 
have  been  holden  out  to  him  to  induce  him  to  make  any  admission  or  confession  of  his 
guilt,  bitt  that  whatever  he  shall  then  say  may  be  given  in  evidence  against  him  tqnm  his 
trial,  notwithstanding  such  promise  or  threat:  Provided  nevertheless,  that  nothing 
herein  enacted  or  contained  shall  prevent  the  prosecutor  in  any  case  ttom  giving 
in  evidence  any  admission  or  confession  or  other  statement  of  the  person  accused 
or  charged,  made  at  any  time,  which  by  law  would  be  admissible  as  evidence 
against  such  person. 

As  to  the  second  caution,  see  Reg,  v.  Sansome,  1  Den.  C.  C.  545. 
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speak  the  truth,  deny  it ;  in  other  words,  if  you  speak 
the  truth  you  must  confess.  Therefore,  according  to  the 
old  cases,  it  is  inadmissible.  If  it  be  a  natural  feeling 
that  when  a  man  is  accused  of  a  crime  and  he  knows 
that  suspicion  rests  upon  him,  and  that  he  will  not  be 
believed  if  he  directly  denies  his  guilt,  to  make  a  state- 
ment by  way  of  confession  and  avoidance,  this  case  is 
within  the  rule. 

Lord  Campbell  C.  J. — ^^  You  need  not  say  anything  to 
criminate  yourself" — do  you  contend  that  these  words, 
if  you  were  to  stop  there,  would  operate  as  an  induce- 
ment? 

Mills.     No.     But  the  whole  must  be  taken  together. 
Pabke  B. — What  do  you  contend? — ^Do  the  words 
amount  to  a  promise  of  advantage,  or  to  a  threat  ? 
MUU.     That  the  words  import  an  advantage. 
*Parke  B. — What  is  the  advantage ?  r^A^7 

Mils.    "  Whatever  you  say  will  be  given  in   '- 
evidence.** 

Pollock  C.  B. — No:  not  ^^wJuxtever  you  «iy/' — ^but 
"  what  you  do  say."  If  the  word  "  whatever"  had  been 
employed  it  might  have  been  diflferent. 

Mills.  I  was  under  the  impression  that  the  constable 
had  used  the  word  "  whatever ;"  but  it  is  not  so.  That 
word  might  have  made  the  matter  more  pointed,  but  its 
omission  does  not  make  any  material  difference.  The 
words  amount  to  an  absolute  promise  that  the  confession 
will  be  used  in  evidence  amongst  the  other  evidence  brought 
by  the  prosecution :  they  are  not  to  be  considered  as  a 
threat.  In  their  proper  signification,  taken  in  their  plain 
and  literal  sense,  and,  construed  in  the  only  way  in 
which  they  can  be  construed  without  reading  them  as  a 
threat  or  as  involving  an  absurdity,  they  hold  out  an  as- 
surance of  advantage  to  the  prisoner  in  regard  to  the 
charge,  which  renders  the  statement  made  on  the  strength 
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of  them  inadmissible  in  evidence.  They  mean,  what 
you  say  will  be  taken  down  and  used  as  evidence  against 
you,  "  as"  that  is  to  say,  in  like  manner  as,  evidence 
against  a  prisoner ;  in  other  words,  they  will  be  used  at 
the  trial.  It  cannot  be  that  the  prisoner's  statement 
would  necessarily  be  something  the  effect  of  which  would 
criminate  him,  and  so  be  evidence  against  him ;  his  state- 
might  have  been  a  detailed  exoneration  of  himself.  The 
words  are  certain  in  telling  the  prisoner  that  his  state- 
ment would  be  used,  and  he  is  entitled,  not  only  by  a 
favour  due  to  him  by  law  on  the  occasion,  but  also  ac- 
cording to  the  rational  interpretation  of  the  words,  to 
have  "  as  evidence  against  him"  construed  to  mean  "  in 
like  manner  as;"  for  otherwise  the  words,  if  not  a  threat, 
import  an  absurdity.  The  accused  man  sat  with  his  face 
in  *his  handkerchief  weeping,  when  the  words 
J  were  addressed  to  him ;  he  had  showed  no  inten- 
tion of  speaking ;  his  situation  was  one  to  invite  pity ; 
and  the  words  "  as  evidence  against"  were  prefaced  with 
words  of  comfort.  He  was  told,  "  you  need  not  say  any 
anything  to  criminate  yourself."  In  effect  he  was  told, 
"  speak  if  you  like,  nor  need  you  criminate  yourself;  what 
you  like  to  say  however,  shall  be  used  at  your  trial ;  be 
warned  therefore  to  say  nothing  against  yourself."  In 
Rex  V.  DreWy  8  Car.  &  P.  140,  the  prisoner  was  told  "  not 
to  say  anything  to  prejudice  himself,  as  what  he  said 
would  be  taken  down,  and  would  be  used  for  or  against  him 
at  his  trial."  Coleruxje  J.  held  this  to  be  an  inducement, 
and  that  the  prisoner's  statement  could  not  be  received 
in  evidence ;  nor  is  this  to  be  considered  as  a  hasty  de- 
cision. In  Beg.  v.  Morton^  2  Moo.  &  Bob.  514,  the  priso- 
ner was  told  by  the  constable  who  apprehended  him, 
"  What  you  are  charged  with  is  a  very  heavy  offence, 
and  you  must  be  very  careful  in  making  any  statement 
to  me  or  any  body  else  that  may  tend  to  injure  you ;  but 
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anything  that  you  can  say  in  your  defence  we  shall  be 
ready  to  hear,  or  to  send  to  assist  you."  Coleridge  J. 
excluded  this  statement,  which  was  made  in  consequence 
of  this  address.  He  said,  "  Upon  reflection,  I  adhere  to 
my  decision  in  Eex  v.  Drew.  If  the  latter  words  had 
stood  alone,  a  confession  obtained  by  them  would  be  clear- 
ly inadmissible ;  they  are  likely  to  produce  an  improper 
eflfect  on  his  mind.  Before  such  evidence  can  be  received 
it  must  be  seen  that  the  prisoner's  mind  is  free  from  ary 
false  hope  or  fear  that  would  be  likely  to  operate 
upon  it  and  induce  him  to  state  that  which  is  not  true. 
K  any  such  influence  has  been  used,  both  the  hope 
and  the  fear  must  be  removed  by  a  proper  caution 
before  the  prisoner's  statement  can  be  received.  In 
Drew's  case  the  prisoner  was  told  that  what  he  said 
♦would  be  used  for  him.  Is  not  that  creating  a  r^^on 
hope  that  if  he  told  his  story,  whether  true  or 
false,  it  might  benefit  him.  The  caution  that  comes 
after  does  not  take  away  the  objection  created  by  a  pro- 
mise in  his  favour ;  because  it  is  impossible  to  say  that 
the  caution  so  modified  the  influence  of  the  promise  as 
to  leave  his  mind  in  an  unprejudiced  state  to  tell  only 
the  truth.  Besides,  the  law  will  not  sanction  this  sort  of 
balancing  the  one  influence  with  another.  The  pri- 
soners mind  must  be  left  entirely  free.  Approving  of 
the  decision  quoted,  I  think  this  case  comes  altogether 
within  the  principle  of  it.  The  word  "  defence"  neces- 
sarily conveying  to  the  prisoner's  mind  that  what  he  said 
would  be  for  his  benefit,  the  hope  is  created  and  remains. 
As  to  what  has  been  said  about  the  eflect  of  this  decision 
being  to  exclude  everything  said  before  the  magistrates, 
I  altogether  difier  from  it.  It  is  the  duty  of  a  magistrate 
to  give  the  prisoner  the  opportunity  of  saying  what  he 
chooses,  whether  for  or  against  himself,  provided  no  im- 
proper influence  be  used.     But  when  a  man  interferes 
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who  has  no  such  duty,  and  uses  language  tending  impro- 
perly to  influence  the  prisoner's  mind,  the  statement 
cannot  be  received."  This  decision  is  perfectly  rational, 
and  warrants  as  in  that  case,  so  in  this,  that  the  caution 
given  to  the  prisoner  may  be  read  as  if  the  words 
^'  against  you"  had  not  occurred  in  it ;  if  constables  and 
others  will  inform  prisoners  of  the  consequences  of 
making  a  statement,  it  is  only  just  to  require  that  they 
should  do  so  correctly,  and  not  to  hold  out  to  them  un- 
founded hopes  of  advantage  from  making  statements. 
Another  decision  on  this  point  is  Beg.  v.  Mary  Farley j  1 
Cox,  76.  There  the  prisoner  was  told  by  a  policeman, 
whatever  she  told  him  would  be  used  against  her  on  her 
trial.  Maule  J.  decided  this  case  on  the  authority  of 
Bex  V.  DreWy  holding  that  to  assure  the  prisoner  that 
*44.m  *  whatever  she  said  would  be  used  at  her  trial, 
was  holding  out  to  her  an  advantage  which  ren- 
dered her  statement  inadmissible.  He  said,  where  any 
caution  at  all  is  given,  the  proper  course  is  to  let  the 
prisoner  know  what  he  says  may  do  him  harm,  but  can- 
not possibly  do  him  good.  His  words  also  are,  "  K  you 
promise  a  person  that  what  he  states  will  at  all  events 
be  used  at  the  trial,  you  may  be  thereby  inducing  him 
to  confess." 

Parke  B. — In  consequence  of  the  strong  opinion  en- 
tertained by  Maule  J.  upon  the  question,  I  reserved  a 
case  at  Aylesbury  ;  but  there  the  prisoner  was  acquitted. 

Lord  Campbell  C.  J. — It  was  in  consequence  of  the 
decisions  of  my  Brother  Coleridge  and  my  Brother 
Maule,  and  of  a  statement  that  my  Brother  Parke  had 
reserved  the  point,  that  I  reserved  this  question. 

MUla.  The  miserable  advantage  of  having  made  a 
confession  at  any  early  stage,  in  the  hope  that  he  would 
derive  some  benefit  or  degree  of  mercy  from  having  made 
it,  may  operate  upon  the  mind  of  a  prisoner ;  and  you 
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have  no  business  to  trap  a  man  into  a  confession.  There 
is  another  case  decided  by  Matjle  J.,  Heg.  v.  Harris ,  1 
C0X9  206,  where  the  prisoner  was  cautioned  as  in  the 
case  of  Beg.  y.  Farley,  and  where  the  confession  was 
likewise  excluded. 

Parke  B. — On  referring  to  my  notes  of  Beg.  v.  War- 
ringham,  (a)  I  find  that  the  words  there  used  were  "  it 
would  be  best  for  him  if  he  would  tell  how  it  was  trans- 
acted." The  object  of  the  report  in  the  Jurist  was  to 
show,  that  where  an  inducement  has  been  held  out,  it  is 
incumbent  on  the  prosecution  to  show  affirmatively 
whether  the  inducement  was  made  before  or  after  the 
confession. 

Mils.  That  undoubtedly  was  the  object  of  the  re- 
port *and  your  Lordship's  correction  renders  the  r^AAi 
case  inapplicable  to  this  argument.  It  was  re- 
marked by  the  Court  in  a  case  at  the  Old  Bailey,  1783, 
1  Leach  C.  C.  291,  "too  great  a  chastity  cannot  be  pre- 
served on  this  subject,"  referring  to  the  confessions  of 
prisoners;  and  WUde  C.  J.,  in  another  case  rejected  evi- 
dence, because  it  had  been  obtained  in  answer  to  ques- 
tions put  to  the  prisoner. 

Lord  Campbell  C.  J, — Prisoners  are  not  to  be  interro- 
gated. By  the  law  of  Scotland  they  may  be ;  but  by  the 
law  of  England  they  cannot. 

MUls.  In  the  case  of  Bex  v.  Greeriy  5  C.  &  P.  312,  it  was 
remarked  by  Gurnet/  B.,  that  it  was  proper  to  caution 
the  prisoner  that  any  confession  he  made  would  be  ad- 
missible against  him  at  the  trial,  and  could  do  him  no 
service,  and  in  Bex  v.  Arnold,  8  Car.  &  P.  622,  Lord 
Denman  lays  down  the  proper  caution  to  be  used  by 
magistrates,  which  seemed  framed  to  prevent  prisoners 
from  supposing  that  they  shall  necessarily  have  what 

(a)  See  po^i,  p.  447. 
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they  may  say  adduced  at  the  trial ;  the  object  of  11  & 
12  Vict.  c.  18,  was  to  sanction  the  rule  as  laid  down  by 
Lord  DenmaUy  and  it  is  to  be  noted  that  the  statute  uses 
the  word  "  may"  instead  of  "  will." 

Power  and  Newtoriy  for  the  Crown,  were  not  called  on 
to  address  the  Court. 

Pollock  C.  B.(a) — I  am  of  opinion  that  the  conviction 
is  right — ^that  the  evidence  was  properly  received.  I 
consider  that  the  grounds  for  not  receiving  such  evidence, 
are  not  those  stated  by  the  learned  Counsel  in  his  elabo- 
rate and  able  argument  from  a  review  of  all  the  cases, 
that  there  is  a  presumption  of  law  one  way  or  other. 
The  ground  for  not  receiving  such  *evidence  is 
-I  that  it  would  not  be  safe  to  receive  a  statement 
made  under  any  influence  or  fear.  There  is  no  presump- 
tion of  law  that  it  is  false  or  that  the  law  considers  such 
statement  cannot  be  relied  upon ;  but  such  confessions  are 
rejected  because  it  is  supposed  that  it  would  be  dangerous 
to  leave  such  evidence  to  the  jury.  A  simple  caution  to  the 
accused  to  tell  the  truth,  if  he  says  anjrthing,  it  has  been 
decided  not  to  be  sufficient  to  prevent  the  statement 
made  being  given  in  evidence ;  and  although  it  may  be 
put  that  when  a  person  is  told  to  tell  the  truth,  he  may 
possibly  understand  that  the  only  thing  true  is  that  he 
is  guilty,  that  is  not  what  he  ought  to  understand.  He 
is  reminded  that  he  need  not  say  anything,  but  if  he  says 
anything  let  it  be  true.  It  has  been  decided  that  that 
would  not  prevent  the  statement  being  received  in  evi- 
dence by  Littledcde  J.,  in  the  case  of  Rex  v.  Court,  7  Car. 
&  P.  486,  and  by  Rolfe  B.,  in  a  case  at  Gloucester,  R.  v. 
Holmes,  1  Car.  &  K.  248 ;  but  where  the  admonition  to 
speak  the  truth  has  been  coupled  with  any  expression 

(a)  Lord  Campbell  G.  J.  intimated,  that  as  he  had  reserred  the  case  for  the 
consideration  of  the  Court,  he  should  prefer  hearing  the  judgment  of  the  other 
Judges  before  expressing  his  opinion. 
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importing  that  it  would  be  better  for  him  to  do  so,  it  has 
been  held  that  the  confession  was  not  receivable, — ^the 
objectionable  words  being  that  it  wovld  be  better  to  speak 
the  truth,  because  they  import  that  it  would  be  better 
for  him  to  say  something.  This  was  decided  in  the  case 
of  Beg.  V.  Garner^  1  Den.  C.  C.  329.  The  true  distinc- 
tion between  the  present  case  and  a  case  of  that  kind  is, 
that  it  is  left  to  the  prisoner  a  matter  of  perfect  indiffer- 
ence whether  he  should  open  his  mouth  or  not.  With 
regard  to  the  cases  of  Beg.  v.  Drew  and  Beg.  v.  Martoii^ 
with  the  greatest  respect  for  my  Brother  Coleridge,  I  do 
not  approve  of  the  decision  in  the  former  or  of  the  argu- 
ments used  to  uphold  it  in  the  latter.  I  think  the  state- 
ment made  by  the  prisoner  in  Beg.  v.  Drew  ought  not 
to  have  been  rejected.  He  was  told  ^^  that  what  he  said 
*  would  be  taken  down  and  would  be  used  for  him,  j-^ . .  q 
or  against  him  at  the  trial."  The  whole  effect  of  ^ 
the  sentence  was,  that  the  man  was  told  that  whatever 
he  said  would  be  taken  down  and  used  as  evidence  in 
the  cause, — ^that  is,  the  truth  would  be  stated  on  the 
trial.  I  first  heard  of  the  opinion  of  my  Brother  Maule 
in  1845,  and  I  required  it  to  be  vouched  either  by  print 
or  a  manuscript  note  that  there  had  been  such  a  decision. 
With  every  veneration  for  the  opinions  of  my  Brother 
Maule,  I  cannot  agree  with  his  view  on  this  subject,  and 
I  have  myself  decided  the  other  way,  offering  to  reserve 
a  case  for  the  consideration  of  the  Judges.  The  question 
now  is,  whether  the  words  employed  by  the  constable 
''he  need  not  aay  anything  to  criminate  himeelf;  what  he 
did  say  would  be  taken,  down  and  used  as  evidence  against 
hivfiy'  amount  either  to  a  promise  or  a  threat?  We  are 
not  to  torture  this  expression,  or  to  say  whether  a  man 
might  have  misimderstood  their  meaning,  for  the  words 
of  the  statute  might  by  ingenuity  be  suggested  to  raise 
in  the  mind  of  the  prisoner  very  different  ideas  from  that 
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which  is  the  natural  meaning.  The  words  are  to  be 
taken  in  their  obvious  meaning.  It  is  very  important 
for  the  protection  of  innocence  that  any  man  charged 
with  a  crime  should  be  told  at  the  time  of  his  apprehen- 
sion what  that  charge  is.  Attention  should  be  paid  to 
any  communication  made  by  him  at  that  time,  because 
generally  a  prisoner  has  no  means  of  paying  for  wit- 
nesses. The  accused  may  frequently  be  in  a  situation 
at  once  to  say  that  he  was  in  such  a  place  and  could 
prove  an  alibiy  and  may  be  able  to  make  some  statement 
of  extreme  importance,  in  order  to  show  that  he  did  not 
commit  the  crime,  or  was  not  the  person  intended  to  be 
charged.  In  criminal  trials  I  make  a  point  of  inquiring 
whether  the  prisoner  made  a  statement  on  being  first 
-  taken  into  custody,  and  I  have  known  *repeat- 
-■  edly  an  acquittal  occur  chiefly  on  the  grounds  of 
what  the  prisoner  stated  at  the  time  of  his  apprehension. 
It  is  proper  that  a  prisoner  should  be  cautioned  not  to 
criminate  himself;  but  I  think  that  what  he  says  ought 
to  be  adduced  either  as  evidence  of  his  guilt,  or  as  evi- 
dence in  his  favour.  For  these  reasons,  I  think  that  the 
Lord  Chief  Justice  property  received  the  confession  at 
the  trial. 

Parke  B. — ^I  entirely  agree  with  the  Lord  Chief  Baron 
and  with  the  view  taken  by  Lord  Campbell  at  the  trial. 
The  prisoner  waa  tried  upon  an  indictment  charging  him 
with  having  administered  poison  to  his  wife  with  intent 
to  murder  her.  On  the  part  of  the  prosecution  a  police 
constable  was  called,  whose  evidence  thus  began:  ^^I 
went  to  the  prisoner's  house  on  the  17th  December.  I 
saw  the  prisoner.  Dr.  Yivkcent^  and  -Fb^6,  another  con- 
stable, were  with  me.  I  told  him  what  he  was  charged 
with ;  he  made  no  reply,  and  sat  with  his  face  buried  in 
his  handkerchief.  I  believe  he  was  crying.  I  said  he 
need  iiot  say  anything  to  criminate  himadfj  whai  he  did  aay 
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vxndd  he  taken  down  and  used  as  evidence  against  himJ' 
Objection  was  made  on  behalf  of  the  prisoner  that  what 
he  then  said  was  not  admissible.  His  Lordship  thought 
that  the  words  of  the  statute  were  merely  a  direction, 
and  that  although  the  caution  of  the  constable  differed 
from  that  directed  by  11  &  12  Vict.  c.  42,  s.  18,  to  be 
given  by  the  justice  to  the  prisoner  in  the  word  "will" 
instead  of  "  may,"  it  did  not  amount  to  any  promise  or 
threat  to  induce  the  prisoner  to  confess;  that  it  could 
have  no  tendency  to  induce  him  to  say  anything  un- 
true ;  and  that  in  spite  of  it,  if  he  did  afterwards  confess, 
the  confession  must  be  considered  voluntary.  In  that  I 
entirely  concur,  and  I  think  that  the  reasons  given  by 
the  Lord  Chief  Justice  are  satisfactory.  By  the  p^. .  ^ 
law  of  England,  in  *order  to  render  a  confession  *- 
admissible  in  evidence  it  must  be  perfectly  voluntary ; 
and  there  is  no  doubt  that  any  inducement  in  the  nature 
of  a  promise  or  of  a  threat  held  out  by  a  person  in  au- 
thority, vitiates  a  confession.  The  decisions  to  that 
effect  have  gone  a  long  way;  whether  it  would  not  have 
been  better  to  have  allowed  the  whole  to  go  to  the  jury, 
it  is  now  too  late  to  inquire,  but  I  think  there  has  been 
too  much  tenderness  towards  prisoners  in  this  matter.  I 
confess  that  I  cannot  look  at  the  decisions  without  some 
shame  when  I  consider  what  objections  have  prevailed 
to  prevent  the  reception  of  confessions  in  evidence ;  and 
I  agree  with  the  observation  of  Mr.  Pitt  Taylor,  that  the 
rule  has  been  extended  quite  too  far,  and  that  justice 
and  common  sense  have,  too  frequently,  been  sacrificed  at 
the  shrine  of  mercy.  We  all  know  how  it  occurred.  Every 
Judge  decided  by  himself  upon  the  admissibility  of  the 
confession,  and  he  did  not  like  to  press  against  the  pri- 
soner, and  took  the  merciful  view  of  it.  K  the  question 
were  res  nova  I  cannot  see  how  it  could  be  argued  that 
any  advantage  is  offered  to  a  prisoner  by  his  being  told 
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that  what  he  says  will  be  used  in  evidence  against  him. 
I  have  the  most  unfeigned  respect  for  Coleridge  J.  and 
Maule  J.,  and  in  deference  to  their  decisions,  I  oflfered 
to  reserve  a  case  at  Aylesbury,  but  I  cannot  concur  in 
their  judgment.  I  have  reflected  on  Beg.  v.  Drew  and 
Reg.  V.  MarUmy  and  I  have  never  been  able  to  make  out 
that  any  benefit  was  held  out  to  the  prisoner  by  the  cau- 
tion employed  in  those  cases.  We  ought  therefore  to  be 
extremely  obliged  to  Lord  Campbell  for  having  reserved 
the  point  in  order  that  it  might  be  settled. 

Erle  J. — ^I  think  that  the  statement  of  the  prisoner 
was  properly  received.  In  my  opinion  the  best  defence 
of  innocence  is  founded  on  the  statement  which  he  is 
^  shown  to  have  used  when  first  accused;  and  I 

-■  *am  of  opinion  that  when  a  confession  is  well 
proved  it  is  the  best  evidence  that  can  be  produced ;  and 
that  unless  it  be  clear  that  there  was  either  a  threat,  or 
a  promise  to  induce  it,  it  ought  not  to  be  excluded.  I 
am  much  inclined  to  agree  with  Mr.  PiM  Taylor;  and 
according  to  my  judgment,  in  many  cases  where  confes- 
sions have  been  excluded,  justice  and  common  sense  have 
been  sacrificed,  not  at  the  shrine  of  mercy,  but  at  the 
shrine  of  guilt.  The  words  " wiir  or  " may,'  as  used  in 
the  caution  are,  in  efiect,  the  same;  one  being  absolute, 
the  other  contingent.  In  the  able  argument  that  has 
been  addressed  to  us,  it  has  been  contended  that  the 
assurance  that  the  statement  will  be  used,  promises  an 
advantage,  and  should  therefore  exclude  the  confession ; 
whilst  it  is  admitted  that  this  supposed  advantage  pro- 
mised contingently  does  not  exclude  it.  But  if  it  be  an 
advantage  when  promised  positively,  it  is  also  a  promise 
of  advantage  when  made  contingently,  and  if  it  does  not 
exclude  in  one,  neither  ought  it  in  the  other. 

Williams  J. — I  am  entirely  of  the  same  opinion. 
What  was  said  to  the  prisoner  was  nothing  more  than 
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that  what  he  said  would  not  be  kept  secret,  but  would 
be  used  m  evidence ;  and  it  is  an  over-refinement  to  say 
that  a  statement  made  after  such  a  caution  was  inadmis- 
sible. 

Lord  Campbell  C.  J. — I  adhere  to  the  opinion  which 
I  formed  at  the  trial.  The  rule,  I  take  to  be  as  Mr. 
3Iill8  has  stated  it,  that  if  there  be  any  worldly  advan- 
tage held  out,  or  any  harm  threatened,  the  confession 
must  be  excluded.  The  reason  is,  not  that  the  law  sup- 
poses that  the  statement  will  be  false,  but  that  the  pri- 
soner has  made  the  confession  under  a  bias,  and  that, 
therefore,  it  would  be  better  not  to  submit  it  to  the  jury. 
If  the  matter  were  rea  Integra  I  should  perhaps  p^. .  ,- 
have  doubted  whether  it  might  not  *have  been  ^ 
advisable  to  allow  the  confession  to  be  given  in  evidence, 
and  let  the  jury  give  what  weight  to  it  they  pleased; 
but  I  do  not  in  the  slightest  degree  intend  to  break  in 
upon  the  rule  laid  down  by  Mr.  MilU.  With  regard  to 
the  decisions  of  my  Brother  Coleridge  and  my  Brother 
Maule,  with  the  greatest  respect  for  them,  I  disagree 
with  their  conclusions.  It  was  in  deference  to  their 
ruling  that  I  reserved  this  point,  not  that  I  entertained 
any  doubt  upon  the  question  myself.  I  am  very  glad  to 
find  that  all  this  Court  concur  in  the  view  which  I  took 
at  the  trial,  that  the  evidence  was  admissible. 

Note, — The  subjoined  casei  referred  to  in  the  argument  of  the  foregoing  case, 
deciding  an  important  point  of  evidence  is  here  inserted  in  a  corrected  form.  The 
evidence  is  taken  from  the  MS.  Notes  of  Baron  Parkb,  who  has  kindly  permitted 
the  Editor  to  use  them,  and  is  included  within  brackets ;  the  argument  stands  as 
in  the  original  report:^ 

• 

REGINA  V,  HBNRT  WARRUCGHAM. 
Coram  Pa&kb  B.    Surrey  Spring  Aamet,  1851. 

1.  In  order  to  render  a  confession  by  a  prisoner  admissible  the  prosecution  must 
shew  aflSrmativelyi  to  the  satisfaction  of  the  Judge,  that  it  has  not  been  made 
under  the  influence  of  an  improper  inducement :  if  this  appear  doubtful  on 
tht  evidence  the  confession  ought  to  be  rqected. 
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2.  On  an  indictment  for  stealing  the  goods  of  two  persons  in  partnership,  a  con- 
fession made  after  an  inducement  to  confess  has  been  held  out  in  their  ab- 
sence bj  the  wife  of  one  of  them,  who  assisted  in  the  management  of  their 
business,  is  inadmissible. 

The  prisoner  was  indicted  for  stealing  a  quantity  of  brown  duck,  the  propertj 
of  two  persons,  carrjing  on  business  in  partnership,  in  whose  shop  he  served. 
The  first  witness  was  one  of  the  prosecutors : 

[^Ltike  Blakemore.  Waterproof  clothes  manufacturer  in  TooUjf  Street.  Uj 
brother  is  in  partnership.  Prisoner  was  in  mj  employ  24th  January,  In  erening 
he  had  charge  of  the  goods  in  the  shop.  On  the  11th  March  I  missed  a  piece  of 
duck,  thirtj-siz  yards  in  length,  worth  14«.  (it  was  taken  25th  February.)  I  ac- 
cused prisoner  and  he  made  no  answer.  I  went  to  the  station-house ;  I  heard 
something  then  spoke  to  prisoner  again.  I  said,  U  it  of  no  use  to  deny;  I 
have  seen  the  piece  of  goods  at  the  station-house.  He  said,  he  wonld  not  have 
done  it,  if  he  bad  not  been  persuaded  to  it.  I  told  him,  it  would  be  beat  for  him, 
if  be  would  tell  how  it  was  transacted — ^this  not  till  some  time  after.  I  did  not 
say  I  would  not  prosecute  him;  I  did  not  say  he  should  not  lose  his  situation. 
3fy  brother  waepretent,  he  did  not  say  anything. 

Cross-examined,  I  have  not  been  in  Horsemonger  Oaol;  never  in  any  prison  : 
never  had  a  key  turned  on  me  for  a  day.  I  was  taken  to  a  police  station  for 
selling  cherries — a  niyht.  It  was  because  I  would  not  move  on.  I  got  out  at 
twelve ;  I  was  let  off.  I  decline  to  answer  the  question  as  to  another  time.  I 
*4481  ^^^  ^^^  locked  up  more  than  twice.  I  was  not  punished.  *I  do  not  re- 
collect what  it  was  for; — three  years  ago  for  the  cherries;  the  other  six 
or  seven  years  ago  for  an  assault.  I  received  no  punishment.  I  don*t  know 
what  kind  of  assault.  Prisoner  had  been  in  my  employ  two  months.  Brother 
is  not  here,  I  left  him  at  our  shop ;  brother  was  in  this  Court  in  the  momiog ; 
he  went  away  about  eleven,  but  I  will  not  swear  as  to  the  time.] 

Locke,  for  the  prisoner,  objected  to  admissibility  of  the  confession. 

Parke  B. — It  certainly  does  not  appear  that  the  confession  was  not  made  in 
consequence  of  an  improper  inducement. 

W,  M.  Best,  for  the  prosecution.  It  does  not  appear  that  the  confession  vas 
made  in  consequence  of  such  an  inducement.  If  the  evidence  leaves  that  fact 
doubtful,  the  onus  does  not  lie  on  the  prosecution  to  prove  the  negative. 

Parke  B. — ^Yes,  it  does.  You  are  bound  to  satisfy  me  that  the  confession^ 
which  you  seek  to  use  in  evidence  against  the  prisoner,  was  not  obtained  from 
him  by  improper  means.  I  am  not  satisfied  of  that,  for  it  is  impossible  to  collect 
from  the  answers  of  this  witness  whether  such  was  the  case  or  not. 

This  confession  was  therefore  rejected.  [I  reject  the  evidence  of  admission, 
not  being  satisfied  that  it  was  voluntary. — MS.  Parke  B.] 

The  wife  of  the  other  prosecutor  was  then  examined : 

[Jane  Blakemore.  Wife  of  brother  of  prosecutor.  On  llth  of  March  I  said 
to  prisoner,  there  is  a  piece  of  duck  lost,  do  you  know  anything  about  it? 
He  made  no  answer,  but  went  out.  He  afterwards  beckoned  me,  and  told  me, 
if  my  husband  would  take  William  Dear  and  Bristol  Jack,  he  would  tell  all.  I 
had  said  nothing  to  him  before  that,  he  said  that  night.  Prosecutor  and  the 
brother  had  not  been  to  station  and  returned ;  they  were  absent ;  then  the 
prisoner  told  me,  that  night  fortnight,  that  WtUiam  Dear  had  come  to  the  window 
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and  told  him  he  was  not  half  wide  awake  enough,  and  that  if  he  could  get 
him  a  piece  of  dnck  he  would  put  it  away  for  him,  and  that  he,  after  hesitating^ 
said  he  would,  and  that  WUliam  Dear,  Jos.  CHUm,  and  Britiol  Jack  would  be  at 
turning  nearly  right  opposite,  and  WiOiam  Thar  was  to  whistle,  and  Warrmgham 
was  to  turn  his  back,  and  J09.  OiUm  was  to  come  in  and  take  the  duck  away  : 
and  that  prisoner  did  so,  and  pot  duck  in  the  comer,  and  turned  his  face  when 
WUliam  Dear  whistled,  and  that  all  the  three  took  it,  and  OiUm  carried  it.  I 
did  not  tell.  I  told  prisoner  I  would  not  tell  until  he  told  himself.  I  did  not 
tell  prosecutor  till  prisoner  told  me  something. 

Cro9t-'€xammed,  Prosecutor  is  married.  I  do  not  answer  as  to  having  been 
in  any  trouble.  ^  Were  you  in  prison  ?"  I  am  not  bound  to  answer  that.  I  hai'e 
been  married  four  years  the  22d  of  last  Augwt,  I  was  working  in  a  manufac- 
tory. I  was  liying  with  my  mother  eleven  months.  I  was  working  at  Mr.  Wil- 
torit,  I  did  not  tell  prisoner  if  he  told  me  I  would  not  tell.  I  told  him,  perhaps 
U  would  he  better  for  kirn,  if  he  would  teU  them  how  we  had  been  robbed^  and  put  us 
on  our  guard.  I  do  oceueionaUy  take  the  management  of  the  shop,  I  manage  the 
shop  in  my  brother  and  husband's  obsenecj  and  live  in  *the  house.  I  stand  r^AAq 
behind  the  counter  and  serve. 

Parks  B. — Is  this  admissible  ? 

Best.  An  inducement  by  the  prosecutor's  wife  renders  a  confession  inadmissi- 
ble only  when  it  is  held  out  in  the  presence  of  her  husband.  An  inducement  by 
the  wife  of  a  constable  will  not  vitiate  a  confession. 

Parkb  B. — The  wife  of  a  constable  has  no  control  over  the  prisoner.  Tbis 
woman,  being  the  wife  of  one  of  the  prosecutors,  and  concerned  in  the  manage- 
ment of  their  business,  must  be  looked  upon  as  a  person  in  authority. 

This  confession  was,  therefore,  likewise  rejected.  [I  think  inadmissible.  MS. 
Paru  B.] 

[Samuel  Congdon.  Prisoner  was  delivered  to  me  on  a  charge ;  he  said,  there 
were  others  concerned  as  well  as  I.  I  did  not  speak  to  him  before  ,*  this  was  on 
the  12th  March.'l 

There  being  no  other  evidence,  a  verdict  of  Not  guilty  was  returned. 

See  the  case  of  Reg.  v.  Hannah  Moore,  post. 


REGINA  V.  JOHN  SMITH. 

The  prisoner  took  out  of  his  pocket  a  piece  of  blank  paper  properly  stamped  with 
a  sixpenny  stamp,  having  led  the  prosecutor  to  believe  that  he  was  about  to 
pay  him  the  sum  of  4/.  \\s.  \\d.  due  to  him  from  one  P.  The  prosecutor  wrote 
upon  the  paper  a  receipt  for  the  money ;  whereupon  the  prisoner  took  up  the 
receipt,  and  left  the  prosecutor  without  paying  him  ;  and  the  juiy  found  that 
he  took  it  with  intent  to  defraud  :  Hdd^  that  the  prisoner  could  not  be  convict- 
ed of  larceny,  the  prosecutor  never  having  had  such  a  possession  of  the  paper 
as  would  have  enabled  him  to  maintain  trespass. 
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At  the  Epiphany  Quarter  Sessions  held  by  adjourn- 
ment at  Swansea,  in  the  county  of  Glamorgan,  on  the  9  th 
January,  1852,  the  prisoner,  John  Smith,  was  indicted 
before  H.  A,  Bruce,  Esq.,  and  other  Justices  of  the  same 
county,  for  having,  on  the  3rd  December,  1851,  "  one 
piece  of  paper  stamped  with  a  certain  stamp  denoting  the 
payment  of  a  duty  to  our  Sovereign  Lady  the  Queen  of 
sixpence  of  the  property  &c.  of  Ihomaa  Henderson  feloni- 
ously stolen,  &c." 

The  prosecutor,  Thoniaa  HeiuJerson,  had  been  time- 
keeper and  general  clerk  to  Isaac  Fbtvell,  a  railway  con- 
tractor, whose  employment  he  left  in  November,  1851. 
The  prosecutor  applied  frequently,  and  without  success, 
to  Pyiodl  for  payment  of  wages  due  to  him.  On  the  3rd 
December,  1851,  prosecutor  went  to  a  public  house  where 
he  saw  Powell  and  the  prisoner,  who  was  a  ganger  (or 
foreman)  in  the  ^employ  of  Ihwell.  Prosecutor 
J  asked  Fbwdl  if  he  was  going  to  settle  with  him  ? 
Powell  answered  "  Yes ;"  and  said  that  he  would  send  the 
prisoner  up  to  his  house  to  his  ( PoweUs)  wife  for  the 
money.  Powell  then  left  the  house,  and  prisoner  followed 
him.  In  about  two  minutes  prisoner  returned,  and  beck- 
oned the  prosecutor  to  come  to  him  into  the  front  par- 
lour; prosecutor  went  there.  They  were  alone,  and 
made  up  between  them  the  balance  of  wages  due  to  pro- 
secutor, which  they  fixed  at  4Z.  11«.  lid.  Prisoner  then 
took  out  of  his  pocket  a  sixpenny  stamp  and  put  it  on 
the  table.  Prosecutor  took  the  stamp  and  pulled  it  to- 
wards himself,  and  asked  the  prisoner  whether  he  (pro- 
secutor) should  write  a  receipt  for  the  full  sum  of  10/. 
16^.,  or  for  the  balance.  Prisoner  said  "  for  the  balance." 
While  prosecutor  was  writing  he  observed  the  prisoner 
pull  out  a  fist  full  of  silver  and  turn  it  over  in  his  hand. 
When  prosecutor  had  written  out  the  receipt,  prisoner 
took  it  up  and  went  out  of  the  room.     Prosecutor  followed 
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him  and  said,  '^  Smiiky  jou  have  not  given  me  the  money." 
Prisoner  said,  ^^Ks  all  right."  Prosecutor  repeatedly 
aakedpikonerfor  the  money,  but  in  yam.  On  the  eve- 
ning  of  the  same,  day  prosecutor  met  JRnoeU  and  the  priso- 
ner together,  and  aaked  Ibwett  if  he  had  given  prisoner 
any  money  for  him ;  Ibiodl  said  ^^  No;  hut  my  wife  has." 
Prosecutor  said  he  had  not  had  the  receipt.  ^^  Well/' 
answered  PomUy  ^^  he  (the  prisoner)  would  not  have  the 
receipt,  if  you  (the  prosecutor)  had  not  had  the  money." 

The  learned  Chairman  told  the  jury,  after  much  doubt, 
that  if  they  believed  the  evidence,  the  stamped  receipt 
was  the  property  and  was  in  possession  of  the  prosecutor 
at  and  after  the  time  of  his  writing  the  receipt ;  and  that 
if  they  believed  the  prosecutor's  statement,  and  should 
be  of  opinion  that  the  prisoner  ♦took  the  receipt  p„.. -^ 
out  of  such  possession  with  a  fraudulent  intent,  ^ 
they  might  convict  him  of  larceny. 

The  jury  returned  a  verdict  of  guilty,  and  the  prisoner 
was  sentenced  to  imprisonment  for  four  calendar  months 
with  hard  labour. 

The  Counsel  for  the  prisoner  raised  the  following  ob- 
jections : — 

1st.  That  there  was  not  such  a  property  and  posses- 
session  in  the  prosecutor  aa  to  support  the  charge  laid  in 
the  indictment. 

2nd.  That  there  waa  no  evidence  of  a  felonious 
taking. 

The  Chairman  thereupon  reserved  the  case  for  the 
consideration  of  the  Judges  and  begged  their  opinion 
thereon. 

On  the  24th  Aprils  A.  d.  1852,  this  case  was  considered 

by  Pollock  C.  B.,  Parke  B.,  Eble  J.,  Talfoitbd  J.,  and 

Cbokfton  J. 

Ibny,  for  the  Crown,  read  the  case  and  cited  Bex  v. 
Vol.  IL— 29 


450  2  DENISON'S  CROWN  GASES. 

Phifpoe,  2  Leach)  C.  C.  673.  There  the  prosecutor  was 
compelled  by  durees  to  sign  a  promisciory  note^  which  had 
been  previously  prepared  by  the  defendant,  who  produced 
it,  and  withdrew  it  again  as  soon  as  it  was  signed^  and  a 
great  difference  of  opinion  existed  among  the  Judges  as 
to  whether  there  was  a  larceny  or  not. 

Parkb  B. — The  stamped  paper  never  was  in  the  pro- 
secutor's possession,  and  the  prisoner  cannot  be  convicted 
of  stealing  it  unless  the  prosecutor  had  such  a  possession 
of  it  as  would  enable  him  to  maintain  trespass.  It  was 
merely  handed  over  for  him  to  write  upon  it. 

Terry.  But  it  is  found  that  it  was  obtained  from  the 
prosecutor  by  the  prisoner  with  an  intent  to  defraud. 

Parke  B. — ^It  is  like  the  case  of  Bex  v.  Harty  6  Car.  & 
_  P.  106,  where  the  prisoner  was  indicted  for  steal- 
^  ing  '''an  imperfect  bill  of  exchange.  There  the 
prisoner  produced  from  his  pocket  ten  blank  stamps,  and 
the  prosecutor  wrote  on  each  of  them  the  words  "  pay- 
able at  Messrs,  Praed  and  Co.,  189,  Fleet  Streety  London'' 
Nothing  was  written  on  the  stamps  at  that  time  but 
these  words;  and  the  priscmer  took  the  stamps  away. 
The  prosecutor  saw  him  again  several  days  afterwards, 
when  he  said  that  the  prosecutor  had  omitted  to  sign  his 
name,  and  he  again  produced  the  ten  pieces  of  paper ; 
the  prosecutor  signed  them  and  wrote  ^^  accepted"  on 
each  of  them,  and  gave  them  to  the  prisoner  again.  He 
said  he  would  send  the  money  in  a  few  days  by  the  mail, 
but  it  was  never  sent.  LitUedale  J.  observed,  in  giving 
judgment,  ^^  If  a  person  by  false  representation  obtains 
the  possession  of  the  property  of  another,  intending  to 
convert  it  to  his  own  use,  this  is  felony ;  but  the  property 
must  have  been  previously  in  the  posaeasion  of  the  person 
from  whom  it  is  charged  to  have  been  stolen.  Now,  I  think 
that  these  papers,  in  the  state  in  which  they  were,  were  (he 
property  of  the  prisoner.     He  took  them  from  his  pocket, 
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and  the  prosecutor  never  had  them  except  for  the  pur- 
pose of  writing  upon  them ;  they  were  never  out  of  the 
prisoner's  sight ;  the  prosecutor  writes  upon  them  as  he 
intended,  and  the  prisoner  immediately  has  them  again. 
I  think  that  the  prisoner  camiot  be  considered  as  having 
committed  a  trespass  in  the  taking,  as  they  were  never 
out  of  his  possession  at  all."  In  the  same  way  here,  the 
prosecutor  never  had  the  possession  of  the  stamped 
paper. 

Terry.  In  the  case  of  Bex  v.  Hartj  the  articles  alleged 
to  have  been  stolen  were  imperfect  bills  of  exchange. 
Here  the  case  is  somewhat  different;  a  reoevpt  for  a  sum 
of  4Z.  10«.  lid. — a  debt  due  to  the  prosecutor,  is  obtained 
from  the  prosecutor  by  fraud. 

Parke  B. — But  there  was  never  any  property   p^. £.« 
in  Hhe  stamped  paper  in  the  prosecutor.    It  was   *- 
never  delivered  to  him  to  keep. 

Tkrry.  It  is  submitted  that  he  had  a  property  in  it 
as  a  bailee  ?(a) 

Parke  B. — No.  It  was  never  intended  that  he  should 
retain  it.    It  was  merely  handed  to  him  to  write  upon  it. 

Pollock  C.  B. — Could  the  prosecutor  have  brought  an 
action  of  trover  for  the  stamped  paper  ? 

Terry.    I  apprehend  he  could. 

Parke  B. — That  is  another  question.  LUUedale  J. 
says  that  he  could  not  maintain  an  action  of  trespass. 

The  Judges  were  all  of  opinion  that  this  was  not  a 
case  of  larceny,  and  the  conviction  waa  ordered  to  be 
quashed. 

(a)  As  to  the  cases  where  a  man  maj  commit  larceny  hj  stealing  hu  own  goodt 
from  a  bailee,  see  4  Bl,  Com,  231,  and  note  by  ChUty, 

Larcenj  maj  be  committed  on  one's  own  property,  where  the  intent  is  to 
charge  another  with  the  value  of  it;  Palmer  t.  The  PeopU,  10  Wendell,  166. 
Where  the  holder  of  a  promissory  note,  haying  received  a  partial  payment  from 
the  maker,  handed  it  to  him  to  endorse  the  payment,  and  he  took  it  away  and 
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rtfiwed  to  gyre  It  up,  U  wm  held,  that  the:  posaaMion  reouunMi  in  tlie.(KVfter,  and 

that  his  Bubseqnent  conversion  being  found  to  be  feloniouSi  was  larceny.     The 
People  T.  CaO^  1  Dtnio,  120. 


BEGINA  V.  WILLIAM  GREENWOOD. 

The  prisoner  and  one  J.  were  indicted  for  a  misdemeanor  in  ottering  a  coanter- 
feit  coin.  The  uttering  was  eflTected  by  J.  in  the  absence  of  the  prisMieri  but 
the  jury  found  that  tixey  were  both  engaged  on  the  exoning  on  which  the  ut- 
tering took  place,  in  the  common  purpose  of  uttering  counterfeit  shillings,  and 
that  in  pursuance  of  that  common  purpose  J,  uttered  the  coin  specified  in  the 
i&dietment :  Hdd^  thai  the  prisoner  was  rightly  conTieted  at  •  piinoipa^  there 
being  no  accessories  in  misdemeanor. 

Note, — Ret  t.  SUe^  Buss,  k  By.  142,  and  Reg.  t.  Page  and  Jonetj  1  Buss,  on 
Grimes,  82,  are  orerruled. 

The  prisoner  WSUam  Grecmjoood  and  one  Jchnsonwtxe 
tried  before  Talfourd  J.  at  the  last  Asnaes  fi»  the  city 
oiExeteTy  for  a  mbdemeanor  in  knowingly  utt<»ing  a 
counterfeit  shilling. 

The  eyidenoe  proved  that  ihe  uttering  oharged  in  the 
indictment  was  effected  by  the  priMner  Joknmm  in  the 
i^AKA-y  ^absence  of  Greenwood;  but  that  both  prisoners 
''  were  togetiier  before  the  uttering^  each  ofiering 
counterfeit  shillings  of  the  same  description  with  that 
uttered  by  Jcimmm ;  that  tiiey  faotii  brought  food  pur- 
chased with  the  proceeds  df  su^  utterings  to  a  comm<m 
lodging;  and  that  Qree/rvwood  was  taken  on  the  same 
evening  with  a  counterfeit  shilling  of  the  same  mould  in 
his  possession  and  with  eight  good  sixpences  and  five 
fourpenny  pieces,  which  left  no  doubt  of  their  joint  en- 
gagement in  a  common  purpose  of  uttering  base  shillings 
and  sharing  in  the  proceeds. 

As  to  Johfnj&oa  the  case  was  without  doubt ;  as  to  Qreen- 
toood  the  learned  Judge  directed  the  jury,  that  if  they 
thought  he  wu  engaged  on  the  evening  in  question  with 


c^^&fwtm  in  the  common  {Hupose  of  uttering  counterfeit 
shillings — ^having  one  stock  of  such  coin — ^for  their  mu- 
tual b^iefit;  and  if^  in  pursuance  of  such  purpose,  Jokii^ 
Bon  uttered  the  shilling,  they  ought  to  find  Oreenwood 
guilty,  sulgect  to  the  question  of  law  which  arose  on  the 
ietctB  as  to  whether  the  actual  presence  of  Oreemoood^  or 
so  near  neighbourhood  as  to  amount  to  association  in 
the  very  act,  was  necessary  to  support  the  charge. 

The  jury  found  both  prisoners  guilty,  and  his  Lord- 
ship sentenced  both  to  six  months'  imprisonment  with 
hard  labour ;  but,  in  deference  to  the  authority  of  the 
case  of  The  Emg  v.  Ehe,  Buss.  &  K,  C.  C.  B.  142,(a) 
'''and  the  opinion  of  Mr.  Justice  CoLEBiDaE  in  The  ri^xKK 
Queen  v.  Rtge,  1  Bnss.  on  Crimes,  82,(5)  reserved 
the  question  whether  Oreenwood  was  properly  convicted 
for  the  judgment  of  the  Court  of  Criminal  Appeal. 

On  the  24th  of  AprUf  A.  d.  1852,  this  case  was  consi- 

(a)  The  prisoners  Job  and  Sarah  Eke  were  indicted  for  nttering  a  bad  shilling, 
haying  other  bad  shillings  in  their  possession  at  the  time.  Upon  the  evidence  it 
appeared,  that  the  uttering  was  hj  the  woman  alone,  on  the  8(HJi  of  Jamuury^ 
in  the  absence  of  the  man ;  that  thej  both  slept  together  on  the  29th  and  8i^st ; 
and  that  on  the  30th  the  man  offered  for  sale  a  large  qnantity  of  bad  shillings 
and  sixpences,  and  also  that  they  were  both  searched  on  the  Slst,  when  upon  the 
man  was  foond  a  large  quantity  of  bad  shillings,  and  upon  the  woman  were 
found  six  bad  shillings.  The  prisoners  were  upon  this  evidence  both  convicted 
of  the  double  offence,  on  the  ground  that  both  being  engaged  in  the  same  illegal 
traffic,  the  act  of  one  was  the  act  of  both :  but  npon  the  case  being  reserved,  the 
Judges  held  the  woman  alone  liable  to  be  convicted,  and  that  of  the  single  of- 
fence onlj.    Rex  v.  EUe^  Bast  Term,  1808,  Buss,  k  Ry.  142. 

(b)  Page  and  Jones  were  indicted  under  2  Wm.  4,  c.  34,  s.  7,  for  utterhig  coun- 
terfeit half-crowns  twice  on  the  same  day ;  and  it  appeared  that  they  were  seen 
at  different  times  in  the  morning  together,  and  that  Page  went  into  an  inn,  leav* 
ing  Jonee  about  twelve  yards  off  in  the  street,  whilst  Page  passed  one  half-crown 
in  a  room,  which  was  out  of  sight  of  Jonee,  Page  then  came  out,  joined  Jonee^ 
and  tfaey  went  togetiier  to  another  inn,  where  Jonee  went  in  and  passed  another 
hidf-crown,  leaving  Page  standing  about  twelve  yards  off  in  the  street,  and  out 
of  sight  where  Jonee  passed  the  half-crown.  Oolibidoi  J.  said,  he  thought  the 
true  prindple  was,  whether  the  one  prisoner  was  so  near  to  the  other  as  to  help 
to  get  rid  of  the  money,  which  he  did  not  think  the  evidence  proved  in  this  ease. 
1  Buei.  Orimee,  82. 
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dered  by  Pollock  G.  B.^  Paeke  B.,  Eble  J.,  Taltourd 
J.,  and  Crompton  J. 

Pollock  C.  B. — ^We  are  all  of  opinion  that  tibte  pri- 
soners have  been  properly  convicted.  Evidence  of  par* 
ticipation  was  submitted  to  the  jury^  and  the  jury  have 
found  that  the  prisoners  were  engaged  in  a  common  pur- 
pose, and  that  they  both  were  guilty. 

Pabke  B. — ^I  am  of  the  same  opinion.  At  common 
law  persons  who,  in  felony,  would  have  been  accessories 
before  the  fact,  in  misdemeanors  were  treated  as  princi- 
pals. I  think,  therefore,  that  the  cases  of  Bex  v.  Else 
and  JReg.  v.  Itige  and  Jones  were  wrongly  decided,  and 
the  comments  on  those  decisions  in  1  Russell  on  Crimes, 
82,  are  well  worthy  of  consideration,  (a)     The  distinc- 

(a)  The  foUowiag  are  the  remarks  of  the  learned  annotator  on  Rundl  referred 
to  by  Pabsi  B.  :—  ^ 

Seg,  T.  Page  and  J<m$»,  Hereford  Sp.  Aas.  1841,  MS.  The  jury  conricted  both. 
I  suggested  in  this  case  that  Rex  r.  EUe,  had  proceeded  on  a  fallacy.  It  was 
considered  in  the  same  light  as  a  felony,  and  the  rule  as  to  principal  and  acces- 
sory applied  to  it,  which  was  erroneous,  as  it  was  a  misdemeanor,  and  therefore 
all  persons  taking  part  in  it  were  principals,  though  absent  The  learned  Judge 
made  no  direct  allusion  to  this  suggestion,  which  seems  to  me  to  deserre  consi- 
deration ;  the  rule  is,  that  in  misdemeanors  all  persons  concerned  therein  are 
principals ;  4  Bl,  Com,  36 ;  1  HaU,  613 ;  12  Go,  81 ;  Dalt,  c.  161 ;  2  Imt.  183 ;  Co. 
LiiU  57 ;  Foet,  73 ;  Baker  t.  Rogen^  Cro.  filiz.  788;  and  whaterer  would  make  a 
person  accessory  in  felony  makes  him  a  principal  in  crimes  where  there  are  no 
accessories.  It  has  been  so  held  in  treason ;  12  Co.  81 ;  Stamf,  P,  C.  40.  In  all 
these  cases  of  uttering  the  eridence  would  certainly  hare  satisfied  a  juzy,  if  the 
case  had  been  a  felony  that  the  party  absent  was  an  accessory,  and  therefore  it 
should  seem  that  he  was  a  principal  in  the  misdemeanor.  If  that  be  so,  the  in- 
dictments charging  with  the  actual  uttering  were  right,  because  that  is  chaiging 
according  to  the  legal  effect  of  the  offence.  In  12  Co.  81,  it  was  held,  that  if 
one,  before  the  act  done,  procure  another  to  counterfeit  the  great  seal,  in  the  in- 
dictment he  may  be  charged  with  the  fact,  viz,,  the  counterfeiting.  Unless, 
therefore,  the  misdemeanor  of  uttering  base  coin  is  to  be  distinguished  from  all 
other  misdemeanors,  these  cases  deserve  reconsideration ;  and  the  more  so  be- 
cause, if  they  are  good  law,  the  utterer  alone  can  be  convicted,  while  the  party 
in  the  distance,  who  generally  is  the  more  guilty,  will  altogether  escape.  He 
cannot  be  convicted  as  a  principal,  because  he  is  absent,  nor  as  accessory,  be- 
cause in  misdemeanors  there  are  no  accessories.  In  Rex  t.  Roderick,  7  0.  &  P. 
796,  Parkb  B.  expressly  declared  that  when  an  offence  was  made  a  misdemeanor 
by  statute,  it  was  made  so  for  all  purposes ;  and  surely  there  can  be  no  good 
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tion  "%  now  abolished  by  statute,  for  by  11  &  12  r^At^^ 
Vict.  c.  46,  an  accessory  before  the  fisM^t  whether 
the  same  be  a  felony  at  common  law  or  by  statute,  may 
be  indicted,  tried,  convicted,  and  punished  in  aU  respects 
as  if  he  were  the  principal  feUm.{a)  The  only  cases 
*that  seem  to  have  been  referred  to  in  Bex  v.  EUe  r^ .  ^^ 
were  Bex  y.  Soaree^  B.  k  B.  25,  and  Bex  v.  Dams^   *' 

reason  for  introdncing  an  exception,  the  effect  of  which  is  to  give  perfect  impu- 
nity to  golltj  parties.  The  onlj  cases  referred  to  in  Bex  y.  Elte  were  Rex  v. 
Soaret,  B.  ik  R.,  0.  0.  R.  36,  and  Bex  t.  Davit,  ibid.  113,  both  cases  of  felonj.^ 
C.  S.  G. 

(a)  11  &  12  Vki.  c.  46,  ss.  1,  2.  Whereas  the  technical  strictness  of  criminal 
proceedings  might  in  some  instances  be  further  relaxed,  so  as  to  ensnre  the  pu- 
nishment of  the  guilty,  without  deprlTing  the  accused  of  anj  just  means  of  de- 
fence :  and  whereas  it  is  expedient  to  malice  further  proTision  for  the  more  effec- 
tual prosecution  of  accessories  before  and  after  the  fact  to  felony :  and  whereas 
it  is  also  expedient  that  any  accessory  before  the  fact  to  felony  should  be 
liable  to  be  indicted,  tried,  convicted,  and  punished  in  all  respects  like  the  prin- 
cipal, as  is  now  the  case  in  treason  and  in  all  misdemeanors :  be  it  therefore  en- 
acted by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  passing  of  thid 
act,  if  any  person  shall  become  an  aeeeeeory  before  the  fact  to  any  felony,  whether 
the  same  be  a  felony  at  common  law  or  by  virtue  of  any  statute  or  statutes  made 
or  to  be  made,  such  person  may  be  indicted,  tried,  convicted,  and  punished  in  all 
respects  as  if  he  were  a  principal  felon.  And  whereas  an  aecettory  after  the  fact 
to  felony  can  at  present  be  tried  only  along  with  the  principal  felon,  or  after  the 
principal  felon  has  been  convicted,  and  not  otherwise,  which  is  sometimes  produc- 
tive of  a  fidlure  of  justice;  be  it  therefore  enacted,  that  from  and  after  the  passing 
of  this  act,  if  any  person  shall  become  an  aeeeeeory  after  the  fact  to  any  felony, 
whether  the  same^be  a  felony  at  common  law  or  by  virtue  of  any  statute  or  statutes 
made  or  to  be  made,  he  may  be  indicted  and  convicted  either  as  accessoiy  after 
the  tad  to  the  principal  felony  together  with  the  principal  felon,  or  after  the  con- 
viction of  the  principal  felon, — or  may  be  indicted  and  convicted  of  a  substantive 
felony,  whether  the  principal  felon  shall  or  shall  not  have  been  previously  con- 
victed, or  shall  or  shall  not  be  amenable  to  justice,  and  may  thereupon  be  punish- 
ed in  like  manner  as  an  accessory  after  the  fact  to  the  same  felony,  if  convicted 
as  an  accessory,  may  be  punished ;  and  the  offence  of  such  person,  howsoerer  in- 
dicted, may  be  inquired  of,  tried,  determined  and  punished  by  any  Court  which 
shall  hare  jurisdiction  to  try  the  principal  felon,  in  the  same  manner  as  if  the 
act  by  reason  of  which  such  person  shall  have  become  an  accessory  had  been 
committed  at  the  same  place  as  the  principal  felony :  provided  always,  that  no 
person  who  shall  be  once  duly  tried  for  any  such  offence,  whether  as  an  acceb- 
sory  after  the  fact  or  as  for  a  substantive  felony,  shall  be  liable  to  be  again 
indicted  or  tried  for  the  same  oflbnce. 
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B.  &  R.  118 ;  but  both  those  cases  were  felonies^  and  did 
not  apply  to  the  case  of  a  misdemeanor. 

Erle  J. — The  principle  is  one  of  imiyersal  a'pplication 
that  all  participators  are  principals  in  misdemeimor. 

Talfoijbd  J. — ^I  should  not  have  thought  that  ihe 
matter  admitted  of  question,  but  for  the  Cft9e  of  Bex  v. 
Else  and  Beg.  y.  JRige;  and,  in  consequence  of  those  de- 
cisions, I  thought  it  proper  to  reserve  the  point  for  the 
determination  of  this  Oourt. 

Cbompton  J, — The  old  cases  were  decided  without  a 
consideration  of  the  principle,  that  in  misdemeanor  there 
are  no  accessories,  and  are  therefore  very  properly  over- 
ruled. 


[Whatever  constitutes  one  an  accessory  in  a  capital  offence  makes  him  liahle  as 
principal  in  a  misdemeanor.  The  State  y.  Wet^fieU,  1  Bailej,  132 ;  Oommonwealtk 
T.  MaccombeTy  3  Mass.  256 ;  ComwonweaUh  r.  Barlow,  4  ibid.  440 ;  Whitaker  t. 
JSttffluk,  I  Bay.  16 ;  Ckanet  y.  Parker,  1  Rep.  Oonst.  0.  G.  333 ;  ComnumweaUk  y. 
M'Atei,  8  Dana,  28 ;  WilUams  y.  The  State,  12  Smedee  k  MaishaU,  68.] 


*4683  *REGINA  v.  CHICHESTER. 

Where  a  defendant  indicted  for  a  nuisance  in  obstructing  a  nayi^ble  riyer, 
allows  Judgment  to  go  by  defkult,  and  is  under  no  recognieoAces  to  appear  in 
the  Queen's  Bench  for  Judgment,  the  Oourt  will  not  in  hit  aheenee  g^ye  judgment 
that  the  nuisance  be  abated,  though  notice  has  been  left  at  his  residence  of  the 
intention  of  the  Crown  to  pray  for  judgment ;  the  proper  course  being  to  sue 
out  a  writ  of  eapuu  and  proceed  to  outlawry. 

The  defendant  was  indicted  for  a  nni8ance(a)  in  having 
erected  a  weir  in  the  river  Torridgey  Devcmhire^  within 
the  jurisdiction  of  the  Admiralty.     The  defendant  al- 

(a)  See  Bawh,  P,  C,  Bk.  1,  c.  15,  s.  11,  notes  by  Leaeh;  Noy,  103  j  Cro,  C. 
C.  390. 
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lowed  judgment  to  go  by  deft»iilt,  aod  judgment  had  been 
entered.  It  appeared  that  notice  had  been  left  at  the 
reaid^ice  of  the  defendant^  infornung  him  that  an  appli- 
catK)n  would  be  made  to  the  Court,  on  the  part  of  the 
Crown,  for  judgment  against  him,  but  that  he  had  kept 
out  of  the  way. 

Orowder  Q.  C.,  for  the  Crown,  appeared  in  the  Court 
of  Queen'8  Bench,  Mch.  Term,  1851,  Lord  Campbell  C. 
J.,  Patteson  J.,  and  Erle  J.  being  present,  and  prayed 
the  judgment  of  the  Court. 

Lord  Campbell  C.  J. — ^Do  you  ask  the  Court  to  pass 
sentence  upon  the  defendant  in  his  absence?  He  is  in 
the  same  situation  as  if  he  had  been  convicted  by  verdict 
of  a  jury. 

Orowder  Q.  C  The  Court  can,  in  the  absence  of  the 
defendant,  give  judgment  that  the  nuisance  be  abated. 
A  oapias{a)  might,  no  doubt,  issue,  but  where  the  navi- 
gation of  a  river  is  affected,  it  is  important  to  avoid  the 
delay  of  such  proceeding. 

Lord  Campbell  C.  J. — We  cannot^  in  the  ahservce  ot 
the  defendant,  give  judgment  agamst  him,  and  interfere 
to  abate  the  nuisance.  There  is  no  difficulty  in  proceed- 
ing by  outlawry.  In  the  case  of  a  cotnmon  nuisance,  it 
might  be  removed  in  the  way  suggested ;  but  the  Court 
cannot,  ex  parte,  give  its  judgment  that  this  is  a  nuisance 
of  this  nature. 

The  rest  of  the  Court  concurred. 


♦REGINA  V.  PARKINSON.  [  ^i59 

In  moTing  for  *  new  tri*l  wliere  the  defendant  has  been  found  gailtj  of  a  nn!* 
wnce  in  obetnicting «  pubUo  eewer,  vnd  where  he  Ib  liable  not  to  personal 


(a)  A  oynof  ad  wHtfaeiendum,  Bee  8  Orfan.  L.  R^.  IM. 
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punUhment  but  to  a  fine,  it  is  not  necessary  that  the  defeadaiit  should  be  pre- 
sent in  Court 

The  defendant  had  been  found  guilty  on  an  indictment 
tried  before  Mr.  Justice  Williams,  at  the  LamxuMre 
Summer  Assizes  for  obstructing  a  sewer;  and  in  Ml. 
Term,  1851,  Waiaon  Q.  C.  moved  the  Court  of  Queen's 
Bench  for  a  new  trial,  in  the  absence  of  the  defendant, 
leave  having  been  reserved  by  the  learned  Judge  at  the 
trial  to  enter  a.  verdict  for  defendant. 

Per  Curiam. — Where  a  defendant  has  been  found 
guilty  on  an  indictment  for  an  obstruction  to  a  public 
sewer,  and  is  not  liable  to  jpersorwil  punishment^  but  to  a 
fine,(a)  it  is  not  necessary  that  he  should  appear  in  the 
Queen's  Bench  when  a  motion  is  made  for  a  new  trial. 

The  Court  took  time  to  consider,  and  on  the  12th  No- 
vemher  granted  a  rule  nisi  for  a  new  trial. 


REOINA  V.  HENBT  PERKINS. 

A  principal  in  the  second  degree,  partieqtM  enminity  cannot  at  the  aame  time  be 
treated  as  a  receirer. 

George  JRsrkma  was  indicted  at  the  Mddleaex  Sessions, 
February^  1852,  for  stealing  a  piece  of  pork,  the  property 
of  his  master  the  prosecutor,  and  Henry  JRsrJcins  waa  in- 
dicted for  receiving  the  same  knowing  it  to  have  been 
stolen.    It  appeared  in  evidence   that  on  the   day  of 

(a)  See  1  ChUt^t  Cfrim,  L.  656 ;  2  Dow.  ^  By.  46.  Bnt  as  a  general  mle,  when 
an  application  is  made  for  a  new  trial,  all  the  defendants  convicted  mnst  be  ac- 
tually present  in  Court  unless  some  special  ground  be  laid  for  dispensing  with 
the  rule.  As  to  the  power  of  the  Gonrt  to  dispense  with  the  presence  of  the  de- 
fendant, see  R,  T.  BoUx^  6  Dowl.  k  Rj.  65 ;  see  also  Beg,  y.  CmtdweUj  ante,  p.  372 ; 
and  see  Bac,  Ahr.,  «  Trial,"  L.  9 ;  Cim.  Dig,  ^  Indictment,"  N  ,*  7W,  iVoc.  945  \ 
Bw  T.  Cochrane,  (Lord),  3  M.  ik  S.  10,  n. 
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the  felony  the  two  prisoners  were  seen  conversing  . 
^together  near  the  prosecutor's  premises^  that  '- 
they  went  together  to  the  warehouse  [of  the  prosecutor 
(the  master  of  Qeorgey\  where  the  pork  was  kept;  that 
the  prisoner  Qeorge  went  into  the  warehouse  and  took 
the  pork  out  of  a  tub  and  brought  it  out  of  the  ware- 
house^ and  gave  it  to  the  prisoner  Henry y  who  had  remained 
on  the  outside,  and  who  was  not  in  a  position  to  see  what 
the  other  prisoner  did  in  the  warehouse,  but  was  suffi- 
ciently near  to  have  rendered  him  aid,  in  case  he  had 
been  [taken  into  custody,  that  is  to  say^  the  evidence 
was  sufficient  to  have  convicted  him  as  a  principal  in  the 
second  degree.] 

It  was  contended  for  the  prisoner  Ekmry  that  this  evi- 
dence did  not  support  the  charge  of  receiving,  and  that 
as  there  was  no  count  charging  him  with  stealing  he  must 
be  acquitted. 

[The  jury  found  the  prisoner  guilty ;  (a)  and  the  ques- 
tion reserved  for  the  Court  of  Appeal  was  whether  a  per- 
son who  was  a  principal  in  the  second  degree  could,  un- 
der  the  above  circumstances,  be  treated  as  a  receiver  of 
the  goods  stolen,  and  convicted  of  that  ofifence.] 

Judgment  was  passed  upon  the  prisoner,  but  the  exe- 
cution thereof  was  respited,  and  he  was  committed  to 
prison  to  await  the  decision  of  this  case. 

On  the  24th  AprUj  A.  d.  1852,  this  case  was  considered 
by  Pollock  C.  B.,  Parke  B.,  Erlb  J.,  Talpourd  J.,  and 
Crompton  J. 


(a)  In  the  case  as  originally  submitted  to  the  Judges,  the  mling  of  the  Assist- 
ant Judge,  Adanu  Serf  t.,  at  sessions,  is  thus  stated.  "  The  Court  was  of  opinion, 
that  the  theft  was  complete  as  soon  as  the  pork  was  taken  out  of  the  tub,  and 
that  the  act  of  receiving  was  a  distinct  felony,  and  under  their  direction  the  Jurj 
found  both  the  prisoners  guilty." 
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Mavde^  fyr  the  Crown^  dted  Beg.  y.  Qrvmo^^  9  Car.  k 
P.  365. 

*iAn  *P-^^KKE  B. — ^The  question  would  turn  on  this, 
^  whethier  the  prifloner  was  privy  to  liie  intent  to 
steal.  If  he  was  a  partioqpa  crimimB^  and  went  near 
enough  to  be  a  principal  in  the  second  degree,  then  he 
could  not  be  convicted  as  a  reeeiver. 

Pollock  C.  R  The  finding  of  the  juiy  would  be  per* 
fectl J  right  if  tlM  prisoner,  Hen/ry  Pdrhms^  had  gone  to 
the  place  for  any  other  purpose  than  that  of  aiding  the 
other  prisoner. 

The  Lord  Chief  Baron  added,  that  he  thought  it  de- 
sirable that  the  case  should  be  sent  back  for  amendnvMit ; 
and  the  Court  made  an  order  to  that  ^fect. 

On  the  29th  May^  A.  d.  1852,  the  case  as  amended,(a) 
was  considered  by  Lord  Campbell  C.  J.,  Alderson  B., 
Maule  J.,  Cresswell  J.,  and  Erle  J. 

C  PMoch  now  appeared  for  the  Crown. 

The  question  reserved  is,  whether  a  person  who  was  a 
principal  in  the  second  degree  in  a  larceny  can  be  guilty 
of  feloniously  receiving  the  stolen  property. 

Lord  Campbell  C.  J. — ^Assuming,  as  I  think  we  are 
bound  to  do  from  the  case  submitted  to  us,  that  the  priso- 
ner was  a  principal  in  the  second  degree,  he  could  not 
take  the  stolen  property  from  himself. 

Aldersok  B. — ^If  one  burglar  stands  outside  a  window 
while  another  plunders  the  house,  and  hands  out  the 
goods  to  him,  he  surely  could  not  be  indicted  as  a  re- 
ceiver. 

Maule  J. — My  Brother  Adams  seems  to  have  intend^ 
ed  to  have  asked  us  whether,  in  a  case  where  a  prisoner 
was,  in  a  popular  sense,  guilty  of  receiving,  he  naight  be 

(a)  The  Amendments  are  inserted,  t^ftOy  in  brackets  [  ] 
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treated  as  a  leeeiyer  notwithfltaiiduig  the  &ct  that  he 
was  a  principal  in  the  theft.  And  it  is  olear  that  he 
cannot. 

Cbesswell  J.  and  £rlb  J.  ooncuxred. 


♦REGINA  V.  COOKE  AND  HIOKLEY.         [*462 

Where  peijuiy  was  committed,  on  an  application  for  an  order  in  bastardy  made 
before  justices,  a  former  application  haring  been  dismissed  on  the  merits :  HeUfj 
that  the  prisoners  were  rightlf  conrictedof  perjozy. 

These  prisoners  were  severally  indicted  for  pequry. 
They  were  tried  before  Jebtis  C.  J.  at  the  last  Assizes 
for  Leiceaterahire  and  were  convicted.  The  cases  were 
cleariy  proved,  but  in  the  course  of  the  trial  it  appeared 
that  the  peijury  had  been  committed  upon  the  hearing 
of  a  second  applicaticm  for  a  bastardy  order,  a  former  ap- 
plication having  been  heard  by  the  mfigistrates  and  dis- 
missed upon  the  merits. 

The  Counsel  for  the  prisoners  contended,  that  the 
magistrates  were  ftmcti  officio  after  the  first  application 
had  been  dismissed  upon  the  merits,  and  had  no  jurisdic- 
diction  to  entertain  the  second  application.  Being  much 
pressed,  observed  his  Lordship  in  stating  the  case,  I  saved 
this  point  for  the  opinion  of  the  Judges.  See  7  &  8  Vict. 
c.  101,  and  Beg.  v.  Briaby,  1  Den.  C.  C.  416.  (a) 

(a)  In  the  case  otReg.  t.  Brithy^  1  Den.  G.G.  416,^.  was  indicted  for  disobe}"- 
ing  an  order  of  jnsticas  adjudging  him  to  be  the  pntatiTe  father  of  a  bastard  child  ] 
the  order  wae  deted  6th  May.  A  previons  order  had  been  made  on  the  let  Jamu" 
ary^  bnt  in  consequence  of  errors  and  omissions  on  the  face  of  it,  it  was  a  bad 
order,  and  the  magistrates  who  had  made  the  order,  nnder  their  hands  and  seals, 
made  a  mpentdMi  of  it.  Held,  that  as  the  first  order  was  a  nnllity,  the  magistrates 
had  jorisdiction  to  entertain  a  second  application,  and  make  a  new  order,  and 
that  the  prisoner  was  rightlj  conricted  of  haring  disobeyed  the  order  of  justices 
dated  the  6th  May. 
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On  the  24th  April,  A.  D.  1852,  this  case  was  oongideied 
by  PoLLOGK  C.  B.,  Parke  B.,  Erle  J.,  Talfourd  J.,  and 
Cromfton  J. 

OBrien,  for  the  defendants. 

The  magistrates  had  no  jurisdiction  to  decide  on  the 

-   ^bastardy  application  after  it  had  been  once  dis- 

-'   missed  upon  the  merits.      The  false   swearing 

therefore  took  place  on  the  second  trial,  which  was  avoid 

for  want  of  jurisdiction,  and,  consequently,  did  not  amount 

to  perjury. 

Hayesy  for  the  Crown,  was  not  called  upon. 

Pollock  C.  B. — The  magistrates  had  two  points  to  in- 
quire into :  first,  whether  the  case  had  been  investigated 
before ;  secondly,  whether  the  party  was  liable  to  main- 
tain the  bastard.  They  therefore  clearly  had  jurisdiction 
over  the  matter  and  power  to  administer  the  oath.  The 
question  of  perjury  or  no  perjury  cannot  be  held  to  de- 
pend on  which  point  is  taken  first.  It  would  not  be  in 
accordance  with  sound  sense,  if  the  prisoner  had  given 
false  evidence  on  oath  before  the  magistrates  material  to 
the  charge  of  bastardy,  that  his  liability  to  an  indictment 
for  perjury  should  be  in  abeyance  until  it  was  decided 
whether  a  previous  application  for  a  bastardy  order  had 
been  dismissed  on  tbe  merits.  K  judgment  be  arrested 
in  a  civil  action  for  a  defect  in  the  declaration,  it  has 
never  been  said  that  that  circumstance  would  prevent  a 
witness,  who  had  been  guilty  of  false  swearing  at  the 
previous  trial  at  Nisi  Priusy  from  being  indicted  for  per- 
jury- 

Parke  B.— You  may  contend  that  the  case  cannot  be 

heard  twice  before  the  magistrates;  the  previous  dis- 
missal, you  may  argue,  may  be  a  defence ;  but  you  can- 
not maintain  the  proposition  that  the  magistrates  on  the 
second  inquiry  had  no  jurisdiction  to  hear  the  application 
and  administer  an  oath. 
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Eble  J. — The  Court  pf  Queen's  Bench  have  decided 
that  I  was  wrong  in  holding  that  one  inquiry  on  the 
merits  before  the  magistrates  made  the  matter  a  res 
jfidiooda. 

The  rest  of  the  Court  concurred. 

Convicticni  aflBrmed. 


♦RBGINA  V.  WILLIAM  VINCENT  AND 

WILLIAM  WEST.  L  ^^ 

Where  propertj  is  parted  with  by  &  bailee,  nnder  a  mistake,  his  special  property 
in  it  is  not  divested,  and  if  a  larceny  of  it  be  committed:  Hdd^  that  it  may  well 
be  Uud  as  the  property  of  such  bailee.  Hdd  also,  that  an  amendment  in  the 
name  of  the  owner  of  stolen  property  may  be  made,  at  the  trial,  by  order  of  the 
Court,  under  14  &  16  VkU  c.  100,  s.  1. 

WUliam  Vincent  and  WtRiam  West  were  indicted  at 
the  Middlesex  Sessions,  Febrvaryy  1852,  for  stealing,  also 
for  receiving,  forty-five  pounds  weight  of  sugar,  the  pro- 
perty of  Maihew  Archard.  It  appeared  in  evidence  that 
Art^ard  was  a  carman,  and  was  employed  by  one  Back 
to  convey  two  hogsheads  of  sugar,  his  property,  from  the 
London  Docks  to  his  warehouse,  and  that  Archard  ac- 
cordingly sent  the  prisoner  Yincent  with  two  delivery 
notes  and  one  of  his  horses  and  carts  for  that  purpose, 
but  that  the  clerk  of  the  London  Dock  Company  delivered 
to  him,  by  mistake,  two  hogsheads  of  sugar  belonging  to 
a  third  person.  It  wa^  then  contended,  that  as  the  hogs- 
heads so  delivered  to  Vmoent  were  not  the  hogsheads  he 
was  authorized  to  receive,  no  property  in  them  passed  to 
his  employer  Archotird^  and  upon  the  application  of  the 
Counsel  for  the  prosecution,  the  Court  amended  the  in- 
dictment by  describing  the  sugar  as  the  property  of  "  the 
London  Dock  Company."    The  case  then  proceeded,  and 
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it  was  proved  that  after  the  hogsheada  weie  deliyered  to 
the  priscmer  Tinoenlj  he  oonvejed  them  a  considerable 
distance  £rom  tisie  p^^aaises  of  the  London  Dock  Company, 
and  was  then  met  by  the  prisoner  West  with  a  horse  and 
cart,  and  that,  assisted  by  Wesl^  he  abstiiacted  the  forty- 
five  pounds  tsowi  one  of  the  hogsheads,  and  delivered  the 
same  to  TFerf,  who  drove  away  with  it.  It  was  then  con- 
tended by  the  prisoners'  Counsel  that  the  ownership  of 
the  property  was  still  wrongly  described,  *inas- 
J  much  as  the  property  in  the  London  Dock  Com- 
pany was  founded  on  possession  only,  and  theroforo  ceased 
as  soon  as  they  had  parted  with  the  possession,  although 
under  a  mistake,  and  the  goods  had  been  romoved  from 
their  promises.  The  jury  found  both  the  prisoners  guilty 
of  larceny,  and  not  guilty  of  receiving.  Two  points  wero 
reserved,  1st.  Whether  the  amendment  was  an  amend- 
ment within  the  meaning  of  the  statute  14  &  15  Vict.  c. 
100,  s.  1 ;  2dly.  Whether  the  property  was  rightly  laid 
in  the  London  Dock  Company.  Judgment  was  postponed^ 
and  both  pris(H]^rs  were  committed  to  prison  to  abide 
the  decision  of  this  case. 

Qn  the  24th  J^ril^  A.  d.  I8&29  this  ca^  was  ai^ed 
beforo  Pollock  C.  B.,  Parke  B*,  Eble  J.,  Talfo][7bd  J., 
and  Cbomfton  J. 

Panrryy  for  the  crown. 

Metcdl/e^  for  the  prisoner  TFes^.  QBrieny  for  the  pri- 
soner Yvnceni. 

MeicoJfe.  It  is  not  proposed  to  argue  the  first  pcnnt  as 
to  the  power  of  the  Court  to  c»rder  the  amendment  which 
was  made  at  the  trial.  The  point  for  the  consideration 
of  the  Court  is,  whether  the  property  is  rightly  laid  as 
that  of  the  London  Dock  Company.  That  Company  is 
invested  with  powers  by  9  Qeo.  4,  c.  116,  s.  157,  (local 


BKGINA  9.  VINGBNT.  465 

and  personal  acts),  under  the  name  of  the  London  Dock 
Company. 

Parke  B. — ^That  is  their  corporate  name  ? 

Metoal/e.    Yes. 

Pollock  C.  B. — ^Is  not  the  law  this,  that  if  goods  are 
delivered  to  another  by  mistake,  the  special  property  in 
them  is  not  parted  with  ?  K  a  pawnbroker  is  asked  for 
a  watch,  .and  by  mistake  gives  the  wrong  watch,  a^ccord- 
ing  to  you,  he  has  lost  his  special  property  in  it,  and  can- 
not ask  for  it  back  again. 

Mdccflfe.  J£  delivered  .by  mistake,  like  other  bailees, 
♦the  Company  could  only  recover  by  trover,  after  r^^gg 
demand ;  Devereux  v.  Barclay^  2  B.  &  Al.  702. 
The  Company  could  not,  it  is  contended,  bring  trover  or 
trespass,  and  ev^ ry  larceny  must  comprehend  a  trespass. 
Here  there  could  be  no  larceny^  as  the  possession  was 
voluntarily  parted  with,  and  the  jury  have  not  found  that 
the  prisoner  had  them,  the  animus  Jwxmdi;  Bex  v. 
MwMou)^  1  Moo.  C.  C.  160;  Beg.  v.  Thwbom^  1  Den. 
C.  C.  387.  The  Lcmdon  Dock  Company  hsA  only  a 
special  property  co-extensive  with  their  possession,  and 
they  parted  with  the  possession  voluntarily. 

Cbompton  J. — Have  you  any  authority  to  show  that  a 
bailee  who  parts  with  the  possession  of  property  by  mia* 
take,  and  still  remains  liable,  could  not  bring  trover  ? 

Metcalfe.  In  the  case  of  the  letter  {Bex  v.  MucMow, 
supra)  J  where  it  waa  delivered  by  mistake  to  the  wrong 
person,  the  Judges  held  that  it  waa  not  a  case  of  larceny. 

PoLLOGK  C.  B. — There  the  letter  waa  given  to  him  as 
his  own  property. 

Pabke  B. — There  was  no  contract  to  redeliver  the 
letter.  The  person  who  received  it,  received  it  out  and 
out. 

Mstcalfe,  Here  the  carrier  is  appointed  by  the  con- 
signee, not  by  the  consignor. 

Vol.  n.— 30 
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Parke  B. — No.    The  consignee  did  not  authorize  him 
to  receive  Iheae  two  hogsheads. 

Metcalfe.    The  property  still  remains  in  the  owner. 

Pollock  C.  B. — ^But  the  Dock  Company  have  still 
their  special  property  in  them. 

Meloalfe.  No :  they  parted  with  them  two  hogsheads, 
intending  to  part  with  them. 

Pollock  C.  B. — They  meant  to  deliver  other  hogs- 
headsy  but  by  mistake  they  sent  these. 
*4fi71  *Erle  J. — Suppose  the  Dock  Company  had 
been  ordered  to  send  a  quantity  of  sugar,  and  by 
mistake  they  sent  wine ;  would  not  their  special  property 
still  continue  in  the  wine  ?  The  property  could  not  be 
in  the  consignee  of  the  sugar.  The  property  still  re- 
mained in  the  Company,  and  the  carrier  who  broke  bulk 
is  guilty  of  larceny. 

Parke  B. — ^It  was  laid  down  by  Lord  Kenyany  in  Ycml 
V.  EdrbotHey  Peake's  N.  P.  C.  68,  that  trover  will  lie 
against  a  carrier  who  delivers  goods  to  a  wrong  person 
through  mistake.  There  is  still  a  responsibility  resting 
on  the  London  Dock  Company. 

OBrieny  for  the  prisoner  Yvncent.  The  case  finds  that 
the  sugar  belongs  to  a  third  person.  The  property  should, 
therefore,  have  been  laid  in  the  owner.  If  a  man  goes 
into  a  jewelWs  shop,  and  the  shopman  by  mistake  gives 
him  a  ring  of  much  greater  value  than  he  intended  to  do, 
the  person  who  takes  the  ring  cannot  be  convicted  of 
larceny,  as  there  is  no  trespass.  No  firaud  is  found  here, 
and  there  was  no  trespass  when  the  prisoner  received 
the  goods.  The  only  property  the  Dock  Company  had 
in  the  sugar  was  founded  on  possession,  and  having 
voluntarily  divested  themselves  of  the  property,  they 
could  not  be  said  to  retain  the  property  in  themselves. 
J?.  V.  Hmrdy^  1  B.  &  B.  125.  The  possession  had  gone 
out  of  them,  consequently  the  property  is  wrongly  laid. 
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Ihrry,  for  the  Crown,  was  not  called  on  to  address  the 
CJourt. 

Pollock  C.  B. — ^We  are  all  of  opinion  that  the  judg- 
ment is  right.  This  case  was  tried  before  my  Brother 
Adame^  and  two  questions  were  raised.  The  first,  as  to 
the  power  of  the  Court  to  amend  the  indictment,  has 
been  given  up,  and  the  only  remaming  one  is  whether 
the  property  is  rightly  laid  in  the  London  Dock-  Com- 
pany. It  is  a  misrepresentation  to  suppose  *that  p^.  r. ^^ 
where  possession  of  property  is  parted  with  by  L  *^** 
mistake,  the  rights  of  the  owner  are  affected.  It  effects 
no  change  in  the  property.  It  is  like  the  case  put  by 
my  Brother  Erle  during  the  argument,  where  an  order 
is  sent  for  the  delivery  of  sugar,  and  by  mistake  a  cask 
of  wine  is  sent.  Here  the  London  Dock  Company  must 
be  considered  the  bailors,  and  when  the  carrier  broke 
bulk  he  became  guilty  of  larceny.  No  doubt  the  property 
might  have  been  laid  in  the  person  who  bailed  it  to  the 
London  Dock  Company,  but  as  it  is,  it  is  well  laid  in  the 
indictment. 

Parke  B. — ^I  anl  also  of  opinion  that  the  conviction  is 
right.  It  is  an  ancient  rule  of  law  that,  with  respect  to 
chattels,  either  the  bailor  or  bailee  may  maintain  tres- 
pass, 2  Boil.  Ahr.  21,  22.  (a)  Here  the  London  Dock 
Company  were  the  bailors — not  the  consignor,  for  he  did 
not  direct  the  Company  to  bail  this  particular  hogshead. 
I  think  that  they  could  maintain  an  action  of  trover,  if 
there  were  a  conversion  of  the  goods,  and  if  a  felonious 
conversion,  larceny. 

Eble  J.,  Talfourd  J.,  and  Cbokfton  J.,  concurred. 

Conviction  afiKrmed. 

(a)  See  Cam.  Dig,  "Tress."  B.  4. 
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REGINA  V.  WILLIAM  MITCHELL,  WILLIAM  JACK- 
SON, AND  SARAH  BROWN. 

Under  14  ft  16  Vkt  c.  100,  8. 11,  if  a  robbeiy  under  aggrarated  drcamstances 
be  charged  in  the  indictment :  JBeld,  that  the  jmy  may  find  an  aggrayated 
felonious  assaalt  with  intent  to  rob,  and  that  the  persons  found  guilty  of  such 
an  aggravated  assault  are  liable  to  transportation  for  life  under  sects.  3  and 
10  of  7  Wm,  A  kl  Viet.  c.  87 ;  the  assault  following  the  nature  gf  the  robbeiy. 

These  prisoners  were  tried  before  Alderson  B.,  at  the 
last  Liverpool  Assizes,  on  an  indictment  stating 
J  *that  they,  in  and  upon  Thomas  Jhtem,  together 
feloniously  did  make  an  assault,  and  him  in  bodily  fear 
and  danger  of  his  life  then  and  there  together  feloniously 
did  put,  and  certain  money  of  the  said  Thomas  ToUem 
from  his  person  and  against  his  will,  then  and  there  to- 
gether feloniously  and  violently  did  steal. 

At  the  trial,  in  consequence  of  the  absence  of  the  pro- 
secutor, the  actual  robbery  could  not  be  proved,  as  no 
money  could  be  shown  to  have  been  taken  from  his 
person. 

But  the  three  prisoners  were  convicted  on  the  clearest 
evidence  of  the  offence  of  feloniously  assaulting  the  pro- 
secutor with  intent  to  rob  him,  and  the  jury  expressly 
found  also  on  being  asked  the  question,  that  this  feloni- 
ous assault  was  committed  by  the  three  priaoners  together. 
The  case  was  one  in  which,  in  the  judgment  of  the  learn- 
ed Baron,  it  was  right  to  sentence  the  prisoner  to  trans- 
portation ;  but  as  .to  the  two  men  a  question  arose  whe- 
ther it  was  competent  for  him  in  point  of  law  to  pass 
such  a  sentence.  There  was  a  previous  conviction  of 
felony  proved  against  the  woman,  which  removed  all 
difficulty  in  her  case. 

By  Lord  (JampbelTs  Act,  14  &  15  Viet.  c.  100,  s.  11,  it 
is  enacted,  that  in  all  indictments  for  robbery,  if  it  shall 
appear  to  the  jury  upon  the  evidence  that  the  defendant 
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did  not  commit  the  crime  of  robbery,  but  that  he  did  com- 
mit an  assault  with  intent  to  rob,  the  defendant  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the 
jury  shall  be  at  liberty  to  return  as  their  verdict  that  the 
defendant  is  guilty  of  an  assault  with  intent  to  rob,  and 
thereupon  such  defendant  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  convicted  upon  an 
indictment  for  feloniously  assaulting  with  intent  to  rob ; 
but  there  is  this  diflBculty,  *that  there  are  several 
clauses  of  the  7  Wm.  4  &  1  Vkt.  c.  87,  imposing  ^ 
different  punishments  in  cases  of  assault  with  intent  to 
rob. 

By  the  6th  and  10th  sections  of  that  act  the  extreme 
punishment  for  the  simple  offence  of  a  felonious  assault, 
with  intent  to  rob,  does  not  exceed  three  year's  imprison- 
ment, with  hard  labour. 

By  the  3rd  and  10th  sections  of  that  act,  where  the 
felonious  assault,  with  intent  to  rob,  is  committed  by  any 
person,  together  with  one  or  more  other  person  or  persons 
the  punishment  may  extend  as  far  as  transportation  for 
life,  and  the  lowest  punishment  is,  that  of  imprisonment, 
with  hard  labour,  for  three  years.  Alderson  B.  there- 
fore asked  the  Judges  the  following  questions  : — 

1st.  Is  Lord  GampbdVa  Act  to  be  construed  literally, 
and  if  so,  whether  the  punishment  must  not  be  under 
the  6  th  and  10th  sections,  confined  to  three  years*  im- 
prisonment, with  hard  labour  ? 

Or  2nd.  Is  the  true  meaning  of  Lord  CamphelVa  Act, 
that  in  any  indictment  for  robbery,  if  the  robbery  be  sim- 
ple, there  is  included  also  a  simple  felonious  assault,  vrith 
intent  to  rob,  and  if  the  robbery  be  aggravated,  a  similar 
aggravated  felonious  assault,  with  intent  to  rob,  and  then 
whether,  inasmuch  as  the  jury  have  here  found  such  an 
aggravated  assault,  the  punishment  may  not  be  under 
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the  3rd  and  lOih  sections  extended  as  far  as  transporter 
tion  for  life  ? 

That  the  inconvenience,  if  any,  may  be  avoided  in 
future,  his  Lordship  said,  that  he  thought  it  advisable  to 
direct  a  return  to  the  old  form  of  indictment,  which,  as 
he  was  assured  by  the  clerk  of  assize,  formerly  contained 
an  express  averment  of  an  aaaatdt  with  an  intent  to  rob. 
But  this  had  been,  in  consequence  of  the  recent  altera- 
tions  in  the  law,  discontinued,  *and  so  the  diffi- 
-*  culty  arose.  Judgment  was  deferred  till  the  next 
assizes. 

On  the  29th  May,  A.  d.  1852,  this  case  was  considered 
by  Lord  Campbell  C.  J.,  Aldebson  B.,  Maule  J.,  Cress- 
well  J.,  and  Erle  J. 

Lord  Campbell  C.  J.  (a) — I  am  of  opinion  that  the 
view  here  taken  is  the  correct  one.  Where  the  robbery 
is  charged  as  a  simple  robbery,  the  jury  may  find  that 
the  prisoner  committed  a  simple  assault  with  intent  to 
rob ;  but  where  an  aggravated  robbery  is  charged,  the 
jury  may  find  an  aggravated  assault.  If  the  jury  find 
that  the  prisoner  committed  such  aggravated  assault, 
then  he  is  liable,  under  the  acts  of  Parliament,  to  trans- 
portation. 

Alderson  B,— rThe  act  of  Parliament  says,  that  "  in 
all  indictments  ror  robbery,  if  it  shall  appear  to  the 
jury,  upon  the  evidence,  that  the  defendant  did  not 
conmut*the  crime  of  robbery,  but  that  he  did  commit  an 
cossault,  with  intent  to  rob,  the  defendant  shall  not,  by 
reason  thereof,  be  entitled  to  be  acquitted,  but  the  jury 
Hhall  be  at  liberty  to  return  as  their  verdict  that  the  de- 
fendant is  guilty  of  an  assault,  with  intent  to  rob,  and 
thereupon  such  defendant  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  convicted  upon  an 

(a)  No  Coaosel  appeared  on  either  side. 
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indictment  for  feloniously  sussaulting,  with  intent  to  rob." 
If  that  be  so,  the  assault  must  follow  the  nature  of  the 
robbery,  and  where  the  assault  is  one  under  aggravated 
circumstances,  it  follows  that  the  parties  convicted  are 
liable  to  transportation,  (a) 

Maule  J. — ^I  am  of  the  same  opinion.    The  words  of 
the  9th  section,  14  &  15  Vict  c.  100,  are,  "if  nino 
"^upon  the  trial  of  any  person  ujxm  any  indictment 
for  robbery.** 

Cbesswell  J.  concurred. 

Erle  J. — I  think  that  the  interpretation  given  to  the 
statute  is  the  correct  one.  I  do  not,  however,  think  it 
necessary  that  there  should  be  an  additional  count  in  the 
indictment. 

Lord  Campbell  C.  J. — ^After  this  decision  it  will  be 
wholly  unnecessary.  (&) 
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Kej8  are  implements  of  hoasebreaking  within  14  k  16  Viet.  c.  19,  s.  1;  for 
though  commonly  used  for  lawfnl  purposes,  they  are  capable  of  being  emploj" 
ed  for  purposes  of  hoasebreaking,  and  it  is  a  question  for  the  jniy  whether  the 
person  found  in  possession  of  them  by  night,  had  them  without  lawful  excuse, 
with  the  intention  of  using  them  as  implements  of  housebreaking. 

SembUf  per  Maulb  J.,  that  the  printed  copy  of  the  section  of  the  statute  is  wrongly 
punctuated,  and  that  the  word  "  key''  is  within  the  express  terms  of  the  act  of 
Parliament 

At  the  Court  of  General  Quarter  Sessions  holden  for 
the  county  of  Lancaster  at  Eirkdaiey  on  the  20th  day  of 
April,  1852,  JoBeiph  Oldham  was  tried  before  Jchn  WUr 
liam  Harden  Esq.  and  others^  Justices  of  the  Peace^  upon 
an  indictment  charging  him  with  being  found  by  night, 

(a)  Aldibson  B.  remarked,  that  this  was  one  of  the  garrotte  robberies,  now  be* 
coming  common  in  the  northern  counties. 

(b)  See  2  Stark.  Grim.  PL  426. 
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having  in  his  possession,  without  lawfiil  excuse,  oertain 
implements  of  housebrei^king  to  wit,  one  pair  of  pincers, 
ten  keys,  and  a  piece  of  iron,  against  the  form  of  the 
\^An€n  statute,  and  it  appeared  in  *evidence  that  the  pri- 
soner was  found  by  night  and  without  lawful  ex- 
cuse in  possession  of  a  number  of  house-door  keys  and  a 
pair  of  pincers,  all  of  which  articles  were  of  an  ordinary 
description,  such  as  are  commonly  used  for  lawful  pur- 
poses, but  which  were  capable  fix)m  their  nature  of  being 
also  used  for  purposes  of  housebreaking.  It  was  ob- 
jected on  the  tried  that  the  evidence  did  not  support  the 
indictment,  as  the  articles  were  not  either  picklock  keys, 
implements  of  housebreaking,  or  any  other  articles  men- 
tioned in  the  first  section  of  the  statute  14  &  15  Vid.  c. 
19.  The  Chairman  left  it  to  the  jury  to  say  whether  the 
articles  so  found  in  the  prisoner's  possession  were  imple- 
ments which  might  be  used  for  the  purposes  of  house- 
breaking, and  whether  at  the  time  he  was  so  found  in 
possession  of  them,  it  was  his  intention  to  use  them  as 
implements  of  housebreaking.  The  jury  found  the  pri- 
soner guilty.  But  inasmuch  as  the  question  raised  on 
the  trial  is  not  fi'ee  from  doubt,  and  the  Court  was 
strongly  urged  by  the  learned  Counsel  for  the  prisoner  to 
submit  it  for  the  consideration  of  the  Judges  of  the  su- 
perior Courts,  judgment  was  postponed  in  order  that  such 
opinion  might  be  taken,  and  the  prisoner  wa^  remanded 
to  the  custody  of  the  governor  of  the  House  of  Correc- 
tion at  Kirkdale  until  the  Mdsmnmer  Sessions. 

On  the  29th  May^  A«  n.  1862,  this  case  was  considered  (a) 
by  Lord  Campbell  C.  J.,  Alderson  B.,  Maule  J.,  Cress- 
well  J.,  and  Erle  J. 

Lord  Campbell  C.  J. — I  think  that  the  conviction 

(a)  No  Counsel  appeared  on  either  side. 
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ought  to  be  affirmed.    The  jury  have  found  that  there 
was  an  intent  on  the  part  of  the  prisoner  to  use  the  keys 
as  implements  of  housebreaking,  and  though  they   r-^.„. 
♦may  be  used  for  lawful  purposes,  it  is  clear  they   ^ 
may  also  be  used  for  the  purposes  of  housebreaking. 

Alderson  B. — Suppose  that  all  the  keys  of  a  long 
street  were  found  in  the  possession  of  a  person  without 
lawftd  excuse,  there  could  be  very  little  doubt  that  he 
meant  to  use  them  as  implements  of  housebreaking ;  or, 
suppose  a  chisel,  which  fitted  a  mark  in  a  particular 
door,  which  some  one  had  evidently  been  endeavouring 
to  force  open,  was  found  upon  a  man,  there  could  not  be 
much  doubt  that  it  was  an  implement  of  housebreaking, 
although  capable  of  being  used  for  lawM  purposes,  and 
not  specified  in  the  act  of  Parliament. 

Maule  J. — I  find  in  Mr.  Greaves' s  edition  of  the 
statutes,  that  the  words  of  the  statute  are,  "Or  if  any 
person  shall  be  found  by  night  having  in  his  possession, 
without  lawful  excuse  (the  proof  of  which  excuse  shall 
be  on  such  person),  any  picklock  key,  crow,  jack,  bit,  or 
other  implement  of  housebreaking.^'  There  is  a  comma 
after  the  word  key,  and  not  one  before  it.  But  on  the 
Parliament  roll  it  is  well  known  there  were  no  stops,  and 
I  think  that  the  proper  way  to  read  the  section  is — any 
picklock,  key,  crow,  &c.  If  this  is  not  so^  then  the  act 
of  Parliament  does  not  comprehend  the  most  usual  im- 
plements of  housebreaking-skeleton  keys.  The 
word  picklock  (a)  is  perfectly  intelligible;  '^and   ■- 

(a)  The  section  of  the  statute  in  Mr.  ^rsoMf't  edition  is  accurately  copied  from 
the  edition  published  by  the  Queen's  printers ;  and  all  the  modem  acts  of  Parlia- 
ment issued  by  those  printers  are,  it  may  be  remarked,  printed  with  stops.  As 
to  tiie  admissibility  in  eyidence  of  copies  of  prirate  and  local  and  personal  acts 
of  Parliament,  not  public  acts,  if  purporting  to  be  printed  by  the  Queen's  pr!n« 
Itrs,  see  8  ft  9  Viet.  c.  113. 

The  word  "picklock"  has  for  many  centuries  been  in  use  to  denote  an  instru- 
ment of  housebreaking.    A  picklock  is  described  by  Aintwarth  as,  tntlriMMiifttm 
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the  word  key  would  comprehend  a  skeleton  key  and  any 
kind  of  key  capable  of  being  employed  for  purposes  of 
housebreaking.  K  a  man,  therefore,  is  found  in  posses- 
sion  of  any  of  these  without  lawfiil  excuse,  they  are 
within  the  express  words  of  the  act  of  Parliament. 

Cresswell  J. — I  am  of  the  same  opinion  as  my  Brother 
Maule. 

Erle  J. — ^Any  implement  capable  of  being  used  for 
the  purposes  of  housebreaking,  where  the  jury  find  that 
the  person  with  whom  they  are  found,  has  them  in  his 
possession,  for  the  purposes  of  housebreaking,  are,  in  my 
opinion,  within  the  statute. 


REGINA  t;.  WILLIAM  ION. 

• 

Where  the  prisoner  placed  a  forged  receipt  for  poor  rates  in  the  hands  of  the 
prosecutor  for  the  purpose  of  inspection  only,  in  order,  by  representing  himself 
as  a  person  who  had  paid  his  rates,  frandnlently  to  induce  the  prosecutor  to 
advance  money  to  a  third  person :  Beld,  that  this  was  an  uttering  within  1 
Wm.  4,  c  66,  8.  10. 

At  a  Session  of  Oyer  and  Terminer  and  Gaol  Delivery, 
holden  for  the  jurisdiction  of  the  Oriminal  Oourty  in  De- 
cemher,  1861,  WiUiam  hn  was  tried  before  the  Right 
Hon.  J.  S.  WoETLBT,  Becorder  of  London^  upon  an  indict- 
ment for  feloniously  uttering,  disposing  of,  and  putting 
off  a  forged  receipt  for  21.  4«.,  knowing,  &c.,  with  intent 
to  defraud. 

It  appeared  in  evidence  that  the  prosecutor,  Jcumes 
Dfjoyer,  was  a  money  lender;  that  one  James  QHlard  had 

^uo  HTa  furtim  ngpmbar.  The  word  is  also  used  by  Skakapwnj  as  also  by  Brcfwfn^ 
VEttrange^  and  others.  Johruon  defines  it  as  "  an  instrument  by  which  locks  are 
opened  tDtthout  a  k^;"  and  such  a  word  as  ''picklock-key/'  it  may  b«  added,  is 
not  in  use. 
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applied  to  him  for  a  loan  of  money,  and  had  proposed  the 
prisoner  as  a  surety  for  the  amount.  That  thereupon 
the  prosecutor  proceeded  to  the  house  of  the  prisoner  for 
the  purpose  of  satiBfying  himself  as  to  the  prisoner's  le- 
sponsibility,  and  with  this  object  required  the  production 
of  the  prisoner's  receipts  in  respect  of  *that  house,  r-^.^n 
That  the  prisoner,  with  the  view  of  causing  the  ^ 
money  to  be  advanced  to  QUlard  (who  was  found  to  be 
a  man  of  no  responsibility)  upon  their  joint  security, 
produced  to  Dwyer  and  placed  in  his  hands  (but  for  the 
purpose  of  inspection  only)  three  documents  purporting 
to  be  receipts  for  poor  rates  in  respect  of  the  said  house, 
one  of  which  was  the  forged  receipt  in  question.  The 
prosecutor  inspected  these  documents,  the  prisoner  re- 
maining present  during  such  inspection ;  he  then  received 
back  the  documents  from  the  prosecutor  and  placed  them 
upon  a  bill  file.  The  foregoing  facts  comprised  the  utter- 
ing, disposing  of,  and  putting  off  mentioned  in  the  indict- 
ment. 

It  was  objected  upon  the  trial  that  these  facts  did  not 
amount  to  an  uttering,  disposing  of,  or  putting  off  suffi- 
cient to  support  the  indictment. 

The  learned  Becorder,  however,  ruled  the  contrary, 
and  as  the  other  necessary  facts  were  proved  to  the  satis- 
faction of  the  jury,  they  found  the  prisoner  guilty.  The 
jury  also  found,  expressly  in  answer  to  a  question  put  to 
them,  that  the  prisoner  placed  the  receipt  in  the  hands 
of  the  prosecutor  for  the  purpose  of  fraudulently  inducing 
him  to  advance  the  money  to  QUlard. 

Considering  it  doubtful  whether  he  was  correct  in  his 
ruling,  the  learned  Eecorder  postponed  judgment  upon 
the  indictment,  and  conmiitted  the  prisoner  to  the  gaol 
of  Newgate,  in  order  that  the  opinion  and  decision  of  the 
Judges  might  be  taken  upon  a  case  to  be  stated. 

On  the  24th  AprUy  A.  d.  1852,  this  case  was  argued 
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before  Jervis  C.  J.,  Alderson  B.,  CousRnxjE  J.,  Wight- 
man  J.,  and  Talpourd  J, 

Jbrry,  for  the  Crown. 

Metcalfe^  for  the  prisoner. 

It  is  submitted  that  this  conviction  is  improper.  The 
„j.  yy-|  indictment  charges  the  "uttering,  disposing,  *and 
putting  oflT'  of  a  forged  receipt.  The  evidence  is, 
that  the  prisoner  placed  the  receipt  in  the  hands  oiDwyer 
for  inspection  only.  That  is  found  in  the  case,  and  it 
cannot  amount  to  either  a  "  disposing  of,"  or  "  putting 
off,"  which  words  imply  that  a  person  has  parted  with 
the  document.  It  was  held  in  Rex  v.  Wooiridgey  1  Leach, 
30  7,  (a)  on  an  indictment  under  the  repealed  statute  8  & 
9  Wm.  3,  c.  26,  that  the  putting  off  must  be  complete, 
and,  therefore,  where  the  defendant  laid  on  a  table  a 
quantity  of  counterfeit  shillings,  for  which  he  was  to  re- 
ceive a  certain  sum,  but  while  the  counterfeit  money 
was  being  counted,  and  before  the  prisoner  received  the 
price  of  it,  he  was  apprehended,  it  was  decided  not  to  be 
within  the  act.  The  question,  therefore,  resolves  itself 
in  this,  does  the  mere  placing  the  receipt  in  the  hands  of 
another  for  the  purpose  of  inspection,  amount  to  an  lUter- 
ing  ?    In  Bex  v.  Shukardy{b)  it  was  held,  that  shewing  a 

(a)  Also  in  1  Etut  P.  0.  179. 

(b)  The  defendant  was  tried  before  Lord  EtUnhorough^  at  the  Snmmer  Aasiset 
for  LewUy  in  the  year  1811,  for  a  misdemeanor,  npon  an  indictment  which  charged 
him  with  haring  nnlawfiillj,  knowinglj,  and  wilfallj  uttered  enidpublishid  a  cer* 
tain  promissory  note,  containing  the  words  "  fire  handred/'  expressing  the  sum 
of  the  said  promissory  note  m  wMte  letiere  on  a  black  ground^  without  being  au- 
thorized or  appointed  for  that  purpose  by  the  Gorernor  and  Company  of  the 
Bank  of  England :  the  note  was  set  out  as  follows : — 

«  Bank  of  England,  1811. 
«  No.  43106.  No.  43106. 

"  I  promise  to  pay  Mr.  Jamet  Jonee,  or  bearer,  on  demand,  the  sum  of  five 
hundred  pens.    1811. 

^^Jum  11.    London.  11  June^  1811. 

M  For  the  OoTemor  and  company  of  the  Bank  of  England. 

Ed.  Denton." 
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'^[aan  an  instrument^  the  uttering  of  which  would  nAtjo 
be  criminal,  though  with  the  intent  of  raising  a 
false  idea  in  him  of  the  party's  substance,  was  not  an 
"  uttering"  or  "publishing"  within  13  Geo.  3,  c.  79.  Nor 
will  the  leaving  it  afterwards  sealed  up  with  the  person, 
to  whom  it  is  shewn,  under  cover,  that  he  may  take 
charge  of  it  as  being  too  valuable  to  be  carried  about,  be 
an  uttering  or  publishing.  In  the  case  of  Beg.  y.  Bad" 
ford,  1  Den.  0.  C.  59,  it  was  held  that  shewing  a  forged 
receipt  to  a  person,  vxith  whom  the  de/endcmt  is  claimvng 
credit  far  it,  is  an  uttering  within  the  1  Wm.  4,  c.  66,  s. 
10,  though  the  defendant  refused  to  part  with  the  pos* 
session  of  it.  But  it  is  submitted  that  the  present  case 
is  perfectly  distinguishable  from  Beg.  v.  Bedford.  There 
the  document  was  exhibited  as  a  receipt  and  acquittance 
for  money  by  a  person  claiming  credit^  for  having  paid  a 
sum  of  money  which  in  fact  he  had  not  paid. 

against  the  form  of  the  stat.  (13  Qto,  3,  c.  79.)  The  defendant  was  convicted.  The 
point  reserved  for  the  opinion  of  the  Judges  was,  whether  there  was  a  sufficient 
tUtering  and  publuhmg^  in  this  case  of  the  note  answering  in  other  respects  the 
description  of  the  act  at  having  white  lettert  on  a  black  grvundf 

The  defendant  had  introduced  himself  to  the  acquaintance  and  family  of  a 
person  of  the  same  name,  at  Brighton^  upon  a  fabricated  storj.  And  in  order  to 
persuade  the  innkeeper  that  he  was  a  man  of  substance,  one  day,  after  dinner,  he 
pulled  out  a  pocket-book  and  shewed  the  innkeeper  a  five  hundred  and  a  fifty 
pound  note  of  the  above  description,  of  which  he  only  saw  the  sums  and  gen- 
eral form.  The  defendant  said  that  he  did  not  like  to  cany  so  much  property 
about  him,  and  desired  the  innkeeper  to  take  care  of  them  for  him.  The  inn- 
keeper took  charge  of  them  accordingly,  and  thought  the  defendant  acted  very 
prudently. 

They  were  put  in  a  cover  and  sealed  up  by  the  defendant  himself,*  the  wit- 
ness, the  innkeeper,  received  them  from  him  in  an  envelope,  which,  after  having 
kept  for  some  time,  upon  some  suspicions  afterwards  created  by  the  conduct  of 
the  defendant,  he  broke  open,  and  found  them  to  contain  the  notes  above  men- 
tioned. 

In  Mich,  Term,  1811,  the  Judges  held  the  conviction  wrong,  being  of  opinion 
that  this  did  not  amount  to  an  uttering.  That  in  order  to  make  it  an  uttering 
they  seemed  to  be  of  opinion  that  it  should  be  parted  with  or  tendered,  or  offered, 
or  used  in  some  way  to  get  money  or  credit  upon  it    Bimt,  j*  By,  200. 
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Cresswell  J. — By  exhibitmg  the  receipt  he  was  seek- 
ing to  relieve  himself  from  the  payment. 

Jervis  C.  J. — ^If  this  receipt  had  been  produced  to  the 

♦4791  *^^1^*^^  ^^  *^^  P^^^  rates,  it  would  have  been 
an  uttering. 

Mebodlfe.  If  at  the  time  he  claimed  to  have  paid  the 
rate  demanded. 

Jervis  C.  J. — The  prisoner  produced  the  receipt  for 
the  purpose  of  shewing  that  he  owed  no  rates.  If,  in 
the  case  of  justification  of  bail,  a  person  had  produced 
some  bank  notes  to  shew  that  he  was  possessed  of  a  suf- 
ficient amount  of  property,  would  not  that  amount  to  an 
uttering  of  the  notes  ?  Here  the  prisoner  exhibits  a  re- 
ceipt to  shew  his  solvency. 

WiGHTMAN  J. — Suppose  the  proposed  bail  were  asked, 
in  examination  before  the  Judge  at  Chambers,  ^^  Have 
you  paid  all  the  rates  due  in  respect  of  your  house  ?"  and 
he  had  said,  ^^  Yes,  and  I  now  produce  the  receipts,"  and 
he  then  produced  for  inspection,  among  others,  one  which 
was  a  forgery  ? — or,  supposing  a  man  proposes  to  borrow 
a  sum  of  money,  and,  in  order  to  satisfy  the  lender,  who 
inquires,  has  he  paid  all  his  rates,  he  replies  in  the  affir- 
mative, and  produces  the  receipts  as  proof  of  having  paid 
them,  what  would  you  say  to  that  case  ? 

Metcalfe.  In  none  of  these  cases  is  the  party  seeking 
to  obtain  money  or  credit  on  the  document  itself;  and  it 
was  held  in  8hvJcard!8  case,  that  in  order  to  make  it  an 
uttering,  the  document  must  be  parted  with,  or  tendered, 
or  offered,  or  used  in  some  way  to  get  money  or  credit 
upon  it.  In  Bad/orcPe  oaacy  the  prisoner  was  seeking  to 
absolve  himself  frx)m  payment,  and  if  accounts  had  been 
balanced  between  the  parties,  an  action  for  money  had 
and  received  would  have  laid,  as  was  held  in  Qingell  v. 
Parhvnsj  4  Exc.  Bep.  720 ;  Stcmdieh  v.  Boss,  3  Exch. 
527.  (a)     But  in  the  present  case,  no  action  for  money 

(a)  OTemiliiig  Lee  t.  Marett^  8  Q.  B.  820. 
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had  and  ^received  would  lie.     In  BadfordHs  case^   r*4.8o 
Pollock  C.  B.  puts  this  supposition, — suppose  a 
man  shewed  a  ticket  in  passing  a  toll  bar,  and  passed  on, 
would  not  that  be  an  uttering  ?    But  that  is  not  like  the 
present  case. 

WiGHTMAK  J. — ^There  the  party  would  be  claiming 
credit  upon  the  instrument. 

MBtoalfe.  The  word  uttering  is  defined  in  Webster's 
IKctionary,  as  *^  putting  into  currency.** 

Jertis  C.  J. — ^You  say,  that  to  constitute  an  uttering, 
the  instrument  must  be  offered  to  get  money  or  credit 
upon  it.  The  words  of  the  statute  (a)  are,  if  uttered 
"  with  intent  to  defraud." 

Metcalfe.  Lord  Abmgefr^  in  Bjeg.  v.  jFfegre,  8  Car.  &  P. 
122,  held,  that  uttering  counterfeit  coin,  without  an  in- 
tention to  defraud,  was  not  an  offence  within  the  statute. 

Cresswell  J. — Suppose  the  prisoner,  instead  of  the 
receipt,  had  exhibited  a  roll  of  forged  bank  notes,  would 
not  this,  then,  be  like  Shuhanrd^s  case  ? 

Metcalfe.     ShvJkarc^s  case  seems  directly  in  point. 

Ihrn/y  for  the  Crown. 

Hex  Y.  ShvJcard  is  a  different  case  from  the  present. 
It  is  submitted  that  the  principle  which  governs  cases  of 
uttering  is,  that  if  a  person  by  word  or  deed  represents 
a  false  document  as  a  genuine  one,  with  the  intention  of 
deceiviiig  the  party  to  whom  he  exhibits  it,  it  is  an 
offence.  The  intent  to  deceive  is  a  direct  presumption 
of  law.  The  prisoner  does  not  produce  the  receipt  out 
of  bravado.  He  wants  to  obtain  a  sum  of  money,  whether 
for  himself  or  for  another  it  is  quite  immaterial,  and  in 
order  to  obtain  it,  he  exhibits  the  receipt.  He,  therefore, 
virtually  obtains  money  hy  means  of  the  forged  receipt. 
The  prosecutor,  who  is  asked  to  lend  his  money,  goes  to 

(a)  11  Qto,  4  Ic  1  Wm.  4,  c.  66,  8.  IC. 
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.^gl-,  the  prisoner  for  the  purpose  Of  *8atkfyiBglum8etf 
^  as  to  the  prisoner's  responsibiUty,  and  asks  the  pri. 
soner  whether  he  has  paid  his  rates ;  he  says,  that  he 
has  paid  them,  and  produces  the  receipt.  If  the  prisoner 
had  not  shewn  the  receipt,  but  had  made  this  representa- 
tion, and  had  obtained  money  thereby,  would  it  not  have 
been  a  false  pretence  ?  What  is  the  difference  between 
forgery  and  false  pretences  ?  One  is  verbal,  the  other 
documentary.  Forgery,  if  translated,  is  making  a  false 
document. 

AiJ>£BSON  B. — The  difference  between  obtaining  money 
by  false  pretences  and  uttering  is,  that  in  false  pretences, 
the  offence  consists  in  obtaining  the  money,  while  in  ut- 
tering, the  offence  is  the  vMering. 

PoLTry.  It  is  found  in  the  case,  that  the  prisoner  put 
the  documents  into  the  prosecutor's  hands.  In  Shvkanrd^a 
cttse^  the  prisoner  merely  allowed  the  prosecutor  to  see 
the  words  ''  Five  hundred"  on  the  notes,  and  the  prisoner 
himself  then  sealed  up  the  notes  in  an  envelope,  and  left 
them  in  the  care  of  the  prosecutor.  The  Court  in  that  case 
held,  that  to  constitute  an  uttering  the  instrument  must 
be  offered  with  intent  to  obtain  credit  "  upon  it." 

Aldeeson  B.     "  Upon  it,"  not  hy  m&a/m  of  it. 

Bxrry.  That  case  bears  out  the  present  argument. 
Here  is  a  clear  uttering  for  a  specific  purpose, — ^to  raise 
money.  Suppose  the  case  of  a  paton  ticket^  upon  which 
money  is  very  often  raised  by  poor  persons,  a  man  desir- 
ing to  obtain  an  advance,  says  to  another,  ^'  I  have  goods 
in  pledge,"  and  shews  him  a  forged  ticket,  and  thus  gets 
money  upon  it,  it  is  submitted  that  that  would  without 
doubt,  be  a  case  of  uttering.  Here  the  prisoner  meant, 
by  representing  the  receipts  to  be  genuine,  to  raise  money. 
It  is  contended,  on  the  part  of  the  prisoner,  that  the  docu- 
ment itself  must  be  parted  with,  or  used  with  intent  to 
get  money  tipon  it 
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Jervis  C.  J. — Have  you  looked  at  the  words  of  the 
*act  of  Parliament,  13  Oeo.  3,  c.  79  ;  no  intent  to 
defraud  is  necessary ;  the  offence  is  the  uttering   L 
and  publishing ;  and  the  Judges  in  Shukarcta  cade,  held 
that  there  was  no  publication. 

Alderson  B. — This  a  stronger  case.  The  stat.  11  Geo. 
4  &  1  Wm.  4,  c-  66,  uses  the  words  uttering,  disposing  of, 
or  putting  off. 

Cresswell  J. — The  prisoner,  by  showing  the  receipt 
did  not  obtain  any  benefit  to  himself. 

Parry.  The  prisoner  and  his  friend  were  acting 
together. 

Cresswell  J. — They  may  have  been  guilty  of  a  con- 
spiracy, or  of  obtaining  money  by  false  pretences,  but  the 
question  is,  is  this  an  uttering? 

Parry.  In  Bex  v.  Birkett^  R.  &  R.  86,  where  a  forged 
bill  of  exchange  payable  to  the  order  of  the  defendant 
was  given  as  a  pledge  only,  but  to  obtain  credit,  it  was 
held  that  there  was  a  fraudulent  intent  within  the  mean- 
ing of  the  statute. 

Cresswell  J. — There  the  defendant  obtained  credit. 
That  case  is  just  the  same  as  if  a  banker  aaked  a  man  for 
his  securities,  and  he  were  to  produce  forged  securities, 
and  deposit  them  with  the  banker. 

Parry.  Suppose  that  the  money  lender,  when  the  de- 
fendant exhibited  the  receipt,  said,  "  Oh,  yes,  I  see  you 
have  paid  your  rates,  here  is  the  5Z.  you  want,'*  would 
not  the  case  then  have  been  an  uttering  ? 

CoLERmOE  J. — Suppose  the  prisoner  had  received  the 
money  lender  in  another  person's  house  and  had  said  '^  this 
is  my  house,"  what  offence  would  that  be  ? 

Parry.  K  he  obtained  no  money,  then  it  would  be  a 
mere  lie.    But  this  is  uttering  a  forged  document. 

WiGHTMAN  J. — To  induce  the  prosecutor  to  part  with 

his  money  to  his  loss. 
Vol.  n.— 31 
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Parry.  An  intention  to  defraud  is  found  in  the  case. 
In  Beg  v.  (Jockey  8  Car  &  P.  582,  it  was  held  that  a  con- 
ditional  uttering  was  as  much  a  crime  as  any 
-I  *other  uttering.  In  Bex  y.  Birketty  B.  &.  R.  86, 
Baron  Oraham  said,  that  there  might  be  an  uttering, 
&c.,  though  the  document  was  valueless — as  valueless  as 
the  receipt  here. 

Coleridge  J. — ^The  statute  33  Hen.  8,  c.  1,  enacted 
^^  That  if  any  person  or  persons  shall  falsely  and  deceit- 
fully obtain  or  get  into  his  hands  or  possession  any  money, 
goods,  chattels,  or  jewels,  or  other  things,  of  any  other 
person  or  persons,  by  colour  and  by  means  of  any  privy 
/dUe  tokeriy  or  counterfeit  letter,  made  in  another  man's 
name  to  a  special  friend  or  acquaintance,  for  the  obtain- 
ing of  money,  &c.,  from  such  person,  and  shall  be  thereof 
convicted,  &c.,  every  such  offender  shall  suffer  punish- 
ment by  imprisonment^  setting  upon  the  pillory,  &c." 
This  statute  led  to  the  statute  of  false  pretences; (a)  now, 
what  would  have  been  the  offence  of  exhibiting  this  re- 
ceipt in  the  manner  specified  in  the  case,  before  these 
statutes  ? 

Parry.     Yorgdry  at  common  law. 

Metcalfe  replied. 

WiGHTMAN  J. — There  are  three  circumstances  to  be 
considered  in  this  case.  First,  there  is  a  false  document; 
secondly i  the  uttering  such  document;  and  thirdly,  the 
uttering,  &c.  to  induce  the  prosecutor  to  give  a  person 
credit  to  his  loss.    In  fact,  the  prosecutor  is  defrauded. 

CoLEiUDGE  J. — The  case  does  not  state  that  money 
was  actually  given. 

WiGHTMAN  J. — Suppose  he  had  been  defrauded? 

MetocU/e.  It  is  only  found  that  the  receipt  was  placed 
in  the  hands  of  the  prosecutor  for  the  purpose  of  inducing 
him  to  advance  money  to  OiUiard. 

(a)  30  Geo.  2,  c.  24. 
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Cbesswell  J. — ^To  induce  him  to  give  credit  to  QU- 
Hard. 

♦CoLEKiDGir  J. — ^It  i»  not  found  in  the  case  that  ^^.^. 
OUliard  was  insolvent.  L 

Jervis  C.  J. — The  question  for  us  is,  was  there  an 
uttering, — was  the  Recorder  correct  in  ruling  that  the 
facts  proved  an  uttering? 

WiGHTiCJLN  J. — ^It  is  not  necessary  that  money  should 
be  obtained  on  the  instrument,  but  by  meanB  of  it. 

Metoal/e.  In  Beg.  v.  Ihge,  ante,  Lord  Ahmger  decided 
that  unless  there  an  intent  to  defraud  was  shown,  a  party 
could  not  be  convicted. 

Aldebson  B. — That  is  overruled.  The  intent  is  in- 
ferred by  law.  If  a  forged  instrument  is  put  away  in 
order  to  get  money  or  credit,  that  amounts  to  an  utter- 
ing. 

WiGHTicAK  J. — ^I  can  understand  the  distinction  be- 
tween gaining  an  advantage  directly  upon  the  instru- 
ment>  and  of  gaining  an  advantage  indirectly  by  means 
of  it.  Tou  must  assume,  from  the  facts,  that  there  was 
an  attempt  to  defraud  by  means  of  it. 

Metcalfe  cited  Webeter'a  Diet.  tit.  ^*  TMeri/ng;'  U.  S.  v. 
MUchdl;  U.  S.  Dig.  "  Uttering;^  Beg.  v.  PoLgey  ante,  R.  v. 
HarTiSj  7  C.  &  P.  428;  R.  v.  Longhrany  Orawford  v. 
Dvjoaa  {Irish),  883;  R.  v.  Wavell,  1  Moo.  224.(a) 

Oar.  adv.  rndt 

On  the  12th  of  May,  A.  d.  1852,  this  case  was  again 
argued  before  Lord  Campbell,  C.  J.,  Pollock  C.  B., 
Jebvis  C.  J.,  Coleridge  J.,  Cresswell  J.,  Erle  J.,  Tal- 
pouRD  J.,  and  Crompton  J. 

Barry,  for  the  Crown. 

Metcalfe,  for  the  prisoner.    The  question  turns  on  the 

(a)  SwpoH,  488,  489. 
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true  definition  of  the  word  "utter/*  as  used  in  the 
J  *statute.  The  words  of  the  indictment  are  "  ut- 
tered, disposed  of,  and  put  off."  The  words  of  the  statute 
under  which  the  prisoner  is  indicted,  11  Geo.  4  and  1  Wm. 
4,  c.  66.  s.  10,  are  "shall  offer,  utter,  dispose  of  or  put 
off."  The  word  "offer"  is  omitted  from  the  indictment. 
It  will  hardly  be  contended  on  these  facts  that  the  docu- 
ments in  question  were  disposed  of  and  put  off.  Wod- 
ridge's  case,  1  Leach  C.  C.  307,  is  an  authority  to  show 
that  merely  putting  an  article  into  the  hands  of  another, 
where  it  was  taken  back,  is  not  a  disposing  of  or  putting 

off. 

Lord  Campbell  C.  J. — ^Does  the  case  in  XeocA  go  so  far 
as  to  decide  that  there  can  be  no  putting  off  without  an 
intent  to  part  with  the  instrument  ? 

Metcalfe  referred  to  B.  v.  Varlej/,  2  W.  Bla.  6  32.  (a) 
To  bring  the  case  within  the  meaning  of  the  word  dis- 
posing of,  it  is  not  sufficient  that  the  document  is  pro- 
duced for  the  purposes  of  inspection  only. 

Lord  Campbell  C.  J. — ^You  say  that  in  order  to  consti- 
tute a  disposing  of,  the  property  must  be  parted  with. 

Metocdfe.  At  common  law,  uttering,  jper  ae,  is  no  offence, 
per  Crssswell  J.,  after  consultation  with  fiatteaon  J. 
Beg.  V.  Bault,  2  Car.  &  Kir.  604.  The  first  statute  on 
the  subject  was  25  Edw.  3,  st.  5,  c.  2 : — "  And  if  a  man 
bring  false  money  into  this  realm,  counterfeit  to  the 
money  of  England,  as  the  money  called  Lushhurgy  or 
other  like  to  the  said  money  of  Englahdy  knowing  the 
money  to  be  false,  to  merchandize,  or  make  payment  in 
deceit  of  our  said  Lord  the  King  and  of  his  people — ^" 

Lord  Campbell  C.  J. — The  word  "utter"  does  not 
occur  there. 

Metcalfe.    It  does  not.    1  &  2  Ph.  &  M.  c.  11,  recited, 

(a)  See  also  1  Bait,  P.  (7.  164. 


REGINA  V.  ION.  485 

"Where,  &c-,  many  ill-disposed  persons,  &c.,  r-^^.r^r* 
*have  brought  into  this  realm,  &c.,  forged  and  ■- 
counterfeit  money,"  &c.,  and  have  "uttered  the  same 
here  by  merchandizing  and  otherwise,"  &c.,  and  then 
enacted,  "  that  if  any  person,  &c.,  shall  bring  any  such 
false  and  counterfeit  coin  or  money,  &c.,  knowing  the 
same,  &c.,  to  be  false  and  counterfeit,  to  the  intent  to 
utter  or  make  payment  with  the  same  within  this  realm, 
&c.,  by  merchandizing  or  otherwise  (t.  e.  dealing,  efvsdem 
generis.)  15  Gko.  2,  c.  28,  increasing  the  punishment  for 
uttering  money,  contains  these  words :  "  If  any,  &c.,  shall, 
&c.,  utter  or  tender  in  payment,"  &c.  In  5  Eliz.  c.  11, 
s.  2,  3,  the  first  statute  against  forgery  of  private  docu- 
ments, the  words  were  "  shall  pronounce,  publish,  or  give 
in  evidence."  At  the  Revolution,  paper  currency  com- 
menced ;  8  &  9  Wm.  3,  c.  20,  s.  36,  was  the  first  act  pro- 
viding for  forgeries  upon  the  Bank  of  England.    11  Geo. 

1,  c.  9,  s.  6,  waa  the  first  against  uttering  forged  notes  of 
the  Bank  of  England.  It  recited  that  "  and  whereas  of 
late  divers  firauds  and  deceits  have  been  put  upon  the 
said  Governor  and  Company  of  the  Bank  of  England  and 
other  persons,  by  the  uttering,  forging,  &c.,  and  by  the  ten- 
dering in  payment,  uttering,  vending,  exchanging,  and 
bartering  of  such  altered,  &c.,  bills,  &c.,  to  the  prejudice 
of  public  credit  and  to  the  great  hurt  and  diminution  of 
trade  and  connnerce.  For  redressing  w^hereof  for  the 
future,  be  it  enacted,  &c.,  shall  tender  in  payment,  utter, 
vend,  exchange,  or  barter.    In  2  Oeo.  2,  c.  25 ;  7  Geo. 

2,  c.  22;  18  Oeo.  3,  c.  18,  the  words  were  "utter  or 
publish  as  true."  In  43  Geo.  3,  c.  13, 19,  s.  1  (foreign 
bills),  "tender  in  payment  or  in  exchange,  or  otherwise 
utter  or  publish  as  true." 

Lord  Campbell  C.  J. — The  expression  "  tender  in  pay- 
ment" is  there  considered  an  uttering ; — ^the  words  are 
"  or  otherwise  utter." 
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*48T1  *-M^foaZ/fe.  That  is  so.  In  45  Geo.  3,  c.  89,  the 
^  words  of  the  statute  are,  "  offer,  dispose  of,  or  put 
away/'  In  1  Wm.  4,  c.  66^  s.  10,  the  words  are,  "offer, 
utter,  dispose  of,  or  put  off;"  the  law  having  heen  altered 
to  meet  Wooldridge's  case  and  others.  Various  definitions 
of  the  word  "  utter'"  occur  in  the  works  of  learned  writers. 
Webste/s  definition  of  it  when  used  in  this  sense  is  as 
follows: — 1,  "To  disclose,  to  discover,  to  divulge,  to 
publish  f  2,  "  to  sell,  to  vend,  as  to  utter  wares  (this  is 
pbselete  unless  in  the  law  style) ;"  3,  "  to  put  or  send 
into  circulation,  to  put  off  as  currency  or  cause  to  pass 
in  commerce,  as  to  utter  coin  or  notes — a  man  utters  a 
a  &lse  note  who  gives  it  in  payment,  knowing  it  to  be 
false."  The  following  is  Btchardaon's  definition : — "  To 
put  out,  to  expel,  to  ejects  to  come,  put  or  send  forth,  to 
vent,  to  emit,  to  produce  publicly  (metaphor),  to  speak, 
to  tell,  to  pronounce,  to  proclaim,  to  publish."  The  word 
"utter^'  is  thus  defined  by  Johnson :— "  From  the  adjec- 
tive ;  to  make  public  or  let  out — palam  /(werey  1,  "  to 
speak,  to  pronounce,  to  express ;"  2,  "  to  disclose,  to  dis- 
cover, to  publish ;"  3,  "to  sell,  to  vend ;"  4,  "  to  disperse, 
to  emit  at  large ;  '  to  preserve  us  from  ruin  the  whole 
kingdom  should  continue  in  a  firm  resolution  never  to 
receive  or  utter  this  fatal  coin' — Swift/'  5,  "to  put 
forth."  The  case  of  E.  v.  Shuhard,  R.  &  R.  200,  is  ex- 
pressly  in  point. 

Lord  Campbell  C.  J. — ^The  words  of  the  report  are 
"  they  seemed  to  be  of  opinion." 

Jebvis  C.  J. — You  observe  the  words  ^^ upon  it'*  The 
Judges  were  of  opinion  that  it  should  be  parted  with,  or 
tendered  or  offered,  or  used  in  some  way  to  get  money 
or  credit  upon  it. 

Metoal/e.  In  the  case  qpw  before  the  Court  the  docu- 
ment was  not  used  to  get  money  or  credit  upon  it.  The 
prisoner  in  effect  said,  "  I  am  a  man  of  substance,  here 
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are  my  receipts/'    The  case  of  "^Beg.  v.  Bad/ordy    r*488 
1  Den.  C.  C.  69,  will  no  doubt  be  relied  upon  by 
the  prosecution ;  but  the  present  case  is  distinguishable 
from  that;  because  in  Beg.  v.  Bad/ordy  credit  was  ob- 
tained directly  by  means  of  the  instrument. 

Pollock  C.  B. — There  the  prisoner  said,  in  eflfect, 
^^  Here  is  your  receipt  in  discharge  of  payment." 

Metoal/e  referred  to  Qi/ngell  and  PwridiMy  4  Exch.  B. 
730 ;  and  Standedi  y.  Boes^  3  Exch.  B.  527. 

Jebyis  C.  J. — Take  the  case  of  justification  of  bail ; — 
a  man  produces  a  forged  deed,  or  a  forged  lease,  to  prove 
that  he  is  of  sufficient  property,  would  that  be  an  utter- 
ing? 

Metcalfe.  That  is  going  fiirther  than  the  present  case. 
There  there  would  be  an  obtaining  credit  upon  it.  In 
the  11th  edition  of  a  work,  formerly  edited  by  one  of 
your  Lordships,  (a)  Arch.  Orim.  PL,  by  Wdehy,  Mr. 
Wel^y  who  may  be  cited  as  authority,  comments  on  the 
words,  "  utter  or  publish." 

Pollock  C.  B. — Not  yet  an  atUhority. 

Metcalfe.  It  is  no  doubt  a  rule  that  a  writer  on  law  is 
not  to  be  considered  an  authority  in  his  lifetime.  (&)  The 
only  exception  to  the  rule,  perhaps,  is  the  case  of  Justice 
/Story. 

CoLERmoE  J. — Story  is  dead. 

Cresswell  J. — No  doubt  the  cases  are  carefully  ab- 
stracted by  Mr.  Welehy  in  the  passage  you  refer  to. 

Lord  Campbell  C.  J.— It  is  scarcely  necessary  to  say 
that  my  opinion  of  Mr.  Webby  is  one  of  sincere  respect. 

Mstoal/e  cited  B.  v.  Earrisy  7  Car.  &  P.  428.    In 

(a)  Lord  Chief  Justice  Jiryis. 

(6)  Thia  rale  seems  "  more  honoured  in  the  breach  than  in  the  obserrance." 
The  annotations  of  Mr.  Oreavetf  Russ.  on  Grimes,  and  the  leaned  work  of  Mr. 
Pitt  Taylor  on  Eridence,  are  constantly  cited  in  the  Grown  cases ;  and  the  writings 
of  Chitty^  Starkie,  and  also  of  Stotyj  were  referred  to  in  the  same  way  in  their 
lifetime. 
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'  ^^^J  Itep.)  the  prisoner  handed  to  another  man,  a  par- 
eel  containmg  100  oounterfeit  shillings— requesting  him 
to  deliver  the  parcel  to  prisoner's  wife,  held  by  GrampUm 
J.  to  be  no  uttering.  In  Dewliria  oase,  Alison's  Principles 
of  Criminal  Law,  402,  a  forged  note  was  taken  by  pri- 
soner out  of  his  pocket  and  put  in  his  hand,  whence  it 
fell  to  the  ground,  and  the  prisoner  was  about  to  hand 
it  over  the  counter,  held  to  be  no  uttering.  It  is  observed 
in  the  same  work, ''  It  is  sufficient  to  complete  the  crime 
if  the  forged  instrument  have  been  uttered,  i.  e.  preaetited 
in  payment^  or  made  the  foundation  of  a  daimy  though  no 
advantage  whatever  was  gained  fix>m  the  act.  In  the 
Report  of  the  Pmoil  Code  of  MoLeacKhuBettSy  1844,  Crim. 
Law  Commissioners — the  following  definition  of  the  word 
'•uttering,"  occurs; — ^tit.  Forgery:  12. — ^^^  The  uttering  of 
writing  is  in  respect  to  forgery,  &c.,  the  firaudulently  and 
deceptively  offering,  passing,  negotiating,  assigning,  trans- 
ferring the  same,  or  putting  the  same  in  circulation  as 
l)eing  true  and  genuine,  according  to  its  apparent  import 
by  a  person  knowing  the  same  to  be  false,  with  the  intent 
that  any  person  shall  be  thereby  deceived,  and  that  any 
person  shall  be  thereby  defirauded  or  prejudiced ;"— citing 
R.  V.  Shukard.  In  Meioaif  cmd  Bsrkins's  United  States 
Dig.  Forgery,  18,  ^^  passing"  a  paper  is  defined  as  putting 
it  off  in  payment  or  exchange;  ^^ uttering,"  as  a  declara- 
tion that  it  is  good  with  an  intention  to  pass,  or  an  offer 
to  pass  it;  U.  S.  v.  Mtchelly  1  Bald.  366.  So  in  Chirtis'a 
United  Staiea  Digest.  Pledging  a  counterfeit  note  which 
was  to  be  redeemed  at  a  future  day,  is  not  a  '^  passing 
within  the  meaning  of  the  act."  QerUry  v.  The  StcUCy  3 
Yerg.  451.  Putnam's  Supp.  to  M.  &  P.  Digest,  Forgery, 
98. 

*iQm       J^RV^s  C.  J.    If  the  landlord  had  called  for  his 
-J   rent,  '''and  the  same  ceremony  had  been  gone 
through  by  the  prisoner,  would  that  be  an  uttering  ? 
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Metcdl/e.    That  must  be  admitted. 

Jeryis  €•  J. — The  jury  have  found  that  there  was  an 
intent  to  defraud. 

Lord  Campbell  C.  J. — In  Beg.  v.  Radford  the  credit 
was  not  obtained  vpon  the  instrument,  but  in  ocmsequenjce 
of  it. 

MebooHfe.  In  conclusion,  it  is  submitted  that  in  order 
to  make  an  uttering,  the  instrument  must  be  used  in 
some  way  to  get  money  or  credit  upon  it. 

Parry  J  for  the  Crown. 

The  only  point  for  the  consideration  of  the  Court  is,  is 
this  an  uttering?  on  the  last  argument  it  was  contended 
that  no  intent  to  defraud  appeared. 

Lord  Campbell  C.  J. — The  jury  have  found  that  there 
was  an  intent  to  defraud. 

Parry.  The  words  of  the  act  of  Parliament  are  "  utter, 
or  put  off;" — ^not  as  in  the  old  statute,  "put  away,"  and 
it  is  submitted  that  the  present  facts  amount  to  a  putting 
off.  The  uttering  of  a  receipt  is  for  the  purpose  of  cover- 
ing an  antecedent  fraud. 

CoLEBmGE  J. — Suppose  a  receipt  is  produced  when  a 
sum  of  money  is  claimed. 

Lord  Campbell  C.  J. — Or  upon  the  settlement  of  an 
account  a  forged  receipt  is  produced  ? 

Parry.  It  is  employed  for  the  purpose  of  fraudulently 
obtaining  money,  but  not  upon  it.  A  servant  is  charged 
to  pay  money;  he  says,  "I  have  paid  it>  and  I  produce 
the  receipt ;"  he  does  not  get  money  upon  it,  but  surely 
that  would  be  an  uttering.  Supposing  the  person  had 
been  indicted  for  forging  the  instrument;  the  intent  to 
defraud  is  a  direct  presumption  of  law ;  if  this  be  an  in- 
strument for  the  foigery  of  which  he  might  have  been 
indicted,  could  he  not  be  convicted  of  uttering?  j-^.q^ 
R.  V.  Cook,  8  Car.  &  P.  582,  before  *Patteson  J.,  l  ^^^ 
is  an  authority  in  support  of  this  view.   There,  however, 
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it  is  admitted  the  prisoner  got  credit  on  tiie  instrument ; 
and  so  here. 

Lord  Campbell  C.  J. — No ;  not  upon  it.  12.  v.  GocJce 
comes  in  the  class  of  R.  v.  Shukardy  and  does  not  advance 
your  argument. 

Parry.  The  prisoner  gets  credit  for  the  payment  of 
his  rent. 

Pollock  C.  B. — Not  from  his  landlord. 

Jeryis  C.  J. — I  am  desirous  that  the  decision  of  the 
Judges  in  R.  v.  Shukard  should  be  considered.  How  can 
a  man  get  money  on  a  Court-roll,  exhibited  for  the  pur- 
poses of  fraud  ? 

Poirry.  Perhaps  in  Shvkard^a  rase  the  Judges  were 
not  satisfied  that  there  was  evidence  that  the  defendant 
^'  published"  the  notes.  It  has  been  argued  that  the  pri- 
soner, in  the  present  case,  did  not  use  the  forged  receipt 
to  get  credit  upon  it ;  but,  whether  he  or  a  third  person 
obtained  the  credit,  cannot  make  any  difference.  {R.  v. 
BirheU,  R.  &  R.  86.) 

Pollock  C.  B. — ^Here  the  receipt  is  not  used  against 
the  landlord  or  the  rate  collector  for  the  object  for  which 
a  receipt  is  intended,  but  for  a  collateral  purpose.  Is  not 
the  present  like  the  case  where  a  man  points  to  plate 
lying  in  a  room,  as  a  proof  that  he  is  rich,  and  thereby 
obtains  credit  ? 

Parry.    That  would  be  a  false  pretence. 

Jervis  C.  J. — The  question  is,  is  not  the  rule  in  R.  v. 
Shukard  too  strict  ? 

Lord  Campbell  C.  J. — ^If  in  the  case  of  the  jnstificar 
tion  of  bail,  a  false  receipt  be  produced  and  its  produc- 
tion be  an  uttering,  then  there  is  an  uttering  here. 

Birry  cited  Reg.  v.  Wdch,  2  Den.  C.  C.  78. 

MetoaJfe  replied. 

Cur.  adv.  vuit. 
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*0n  the.29iA  May^  A,  d.  1852,  the  judgment  of  p^.qo 
the  Court  was  given  by  Lord  Campbell  C.  J.  (a)    L 

We  are  of  opinion  that  this  conviction  ought  to  be 
affirmed.  Upon  considerati(m  there  clearly  seems  to  us 
to  have  been  an  uttering  of  the  forged  receipt  within  the 
meaning  of  11  Qeo.  4  &  1  Wm.  4,  c,  66,  s.  10. 

If  it  had  been  used  in  the  maimer  stated  for  the  direct 
purpose  of  gaining  credit  for  the  pa3naient  which  it  pur- 
ports to  vouch,  there  can  be  no  doubt,  since  the  case  of  R. 
V.  Badfordy  that  there  would  have  been  a  sufficient  utter- 
ing. But  the  prisoner's  Counsel  contended,  that  there 
cannot  be  an  uttering  of  a  forged  receipt  unless  it  be  used 
directly  to  gain  credit  upon  it  by  its  operating  as  a  re* 
ceipt ;  so  that  merely  using  this  receipt  for  the  purpose 
proved,  to  induce  a  belief  that  he  had  paid  the  money, 
and  therefore  was  a  man  of  substance,  does  not  amount 
to  an  uttering  within  this  act  of  Parliament.  R.  v. 
Shukardy  which  was  mainly  relied  upon  for  this  distinc- 
tion, does  not  seem  to  us  to  support  it.  That  case  is  en- 
titled to  the  highest  respect,  and  upon  similar  facts  we 
should  submit  to  its  authority.  But  the  learned  Judges 
there  did  not  proceed  upon  the  distinction  that  to  make 
the  using  of  a  forged  negotiable  instrument  a  felonious 
uttering,  the  intention  of  the  prisoner  must  be  to  gain 
credit  upon  it  by  making  it  operate  as  such.  They  ap- 
pear to  have  thought  that  there  the  evidence  was  not 
sufficient  to  show  an  intention  in  the  prisoner  to  induce 
the  innkeeper  to  advance  any  money  or  to  give  credit 
upon  it  to  him.  The  doctrine  supposed  to  be  established 
by  that  decision  is, "  that  in  order  to  make  it  an  uttering  it 
should  be  parted  with  or  tendered  or  used  in  some  way  to 
get  money  or  credit  upon  it."    The  words  "upon  it"  we 

{a)  The  Editor  is  indebted  to  the  kindness  of  the  Lord  Chief  Justice  for  hi« 
Lordship's  MS.  of  the  foregoing  jadgment 
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-  consider  as  equivalent  to  "  by  means  of  *it ;"  other- 
J  wise  there  could  hardly  be  an  uttering  of  Court 
rolls  and  other  instruments  enumerated  in  the  statute. 

In  the  present  case  it  is  expressly  found  "  that  the  pri- 
soner placed  the  receipt  in  the  hands  of  the  prosecutor 
for  the  purpose  of  fraudulently  inducing  him  to  advance 
money  to  (Miardr  This  was  a  using  of  the  forged  re- 
ceipt  to  get  money  upon  it  or  by  means  of  it,  as  much  as 
if  the  prisoner  himself  had  been  to  the  borrower  of  the 
money,  and  the  receipt  had  purported  that  he  had  paid 
the  rates,  and  the  prosecutor  had  thereupon  advanced 
liim  a  sum  of  money,  and  had  been  cheated  out  of  it  by 
him. 

We,  therefore,  think  that  the  conviction  was  according 
to  decided  cases  and  sound  principles  of  law. 
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On  an  indictment  for  forging  and  ottering  a  transfer  of  shares  in  a  railway  com- 
pany :  Held^  that  the  register  of  shareholders  bearing  the  seal  of  the  company, 
and  kept  according  to  the  8  &  9  Viet.  c.  16,  s.  9,  is  evidence  to  shew  that  an 
individnal  is  a  shareholder,  without  farther  aathentication :  and  that  in  order 
to  prove  that  snch  individual  is  liable  to  be  defrauded  by  the  forging  and 
uttering  of  a  transfer  of  the  shares,  it  is  not  necessary  to  give  ftirther  proof  of 
his  title  to  the  shares. 

Jldd^  per  Mauli  J.,  that  a  man  may  be  convicted  of  forgoing  and  uttering  an  in- 
strument, wUh  ifUaU  to  defraud^  though  there  is  no  person  in  a  situaUon  to  be 
defrauded  by  his  act 

The  prisoner  was  tried  and  convicted  before  the  Bight 
Hon.  J.  S,  WoRTLET,  the  Becorder  of  London,  for  felo- 
niously forging  and  uttering  a  transfer  of  196  shares  in 
the  capital  stock  of  a  certain  company,  established  by 
act  of  Parliament,  called  the  Waierford,  Wexford,  WlekloWy 
and  Duhlin  Bailway  Company,  with  intent  to  defraud. 

The  forged  instrument  was  as  follows : — 
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*I,  Fbter  Hanstoch^  of  Bcdlycally  in  the  county  of  r^^qi 
Wexfardy  gentleman,  in  consideration  of  the  sum 
of  five  pounds  paid  to  me  by  Edward  Piearae,  of  Cheater 
Street^  East  Qreeawichy  in  Kenty  gentleman,  do  hereby 
bargain,  sell,  assign,  and  transfer  to  the  said  Edward 
Piearse  the  one  hundred  and  ninetynsix  shares  of  20Z. 
each,  numbered ^  in  the  register  of  shareholders,  re- 
gistered in  my  name  of  and  in  the  undertaking  called 
the  Waierford,  Wexford,  WhJdoWy  and  Dublin  Railway 
Company,  To  hold  unto  the  said  Edward  Piearse,  his 
executors,  administrators,  and  assigns,  subject  to  the 
several  conditions  on  which  I  held  the  same  immediately 
before  the  execution  hereof.  And  I,  the  said  Edward 
Piearae  do  hereby  agree  to  accept  and  take  the  said 
shares,  subject  to  the  conditions  aforesaid.  As  witness 
our  hands  and  seals  the  31st  day  of  May,  in  the  year  of 
our  Lord,  1851. 

Signed,  sealed,  and  delivered 
by  the  above  named  Rter  Hanr 
atoch  and  Edward  Hearae,  in  the 
presence  of 

Gharlea  Noah, 
52  Pxrliament  Street,  London,  gentleman. 

It  appeared  that  Capt.  Owen,  who  was  called  on  be- 
half of  the  prosecution  as  a  witness,  had  been  the  origi- 
nal holder  of  the  shares,  and  he  stated  on  his  examina- 
tion, that  considering  himself  as  having  been  unfairly 
selected  as  a  defendant  in  some  actions  by  landowners, 
he  was  anxious  to  protect  himself  from  liability,  and 
with  that  view  he  had  transferred  the  shares  in  question, 
without  any  consideration,  to  Pster  Hanatock,  but  the 
actual  transfer  was  not  proved.  In  order,  however,  to 
shew  that  Peier  Hanatock  was  registered  as  a  shareholder 
in  respect  of  these  shares,  *and  that  he  would  be  nAOK 
treated  by  the  company  as  a  person  entitled  to 


Edward  Piearae  (l.  s.) 
Rter  Eimatock  (i,  s.) 


4^ 
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deal  with  them,  to  receive  any  dividends  payable  on 
them,  or  to  transfer  them,  the  register  of  shareholders, 
bearing  the  seal  of  the  company,  and  kept  according  to 
the  act  of  Parliament,  8  &  9  Vict.  c.  16,  s.  9,  was  ten- 
dered as  evidence,  and  after  objection  on  the  part  of  the 
prisoners  was  received.  It  was  further  objected  that  it 
was  necessary  that  the  title  of  Hansiock  should  be  shewn, 
and  that  the  transfer  from  Capt.  Oioefi  to  him  should  be 
proved  for  that  purpose,  but  the  learned  Recorder  over- 
ruled the  objection. 

On  the  16th  August^  1851,  the  prisoner  sent  to  the 
offices  of  the  company  in  the  Strand  the  forged  instru- 
ment in  question,  together  with  the  following  notice  : — 
To  the  Dvhlin  and  Wicklcw  Railway  G)mpany. 
To  the  Secretary,  Bookkeeper,  and  all  concerned. 

I  hereby  require,  pursuant  to  the  statutes,  the  regis- 
tration of  each  of  the  transfers  mentioned  at  foot  sent 
by  me  to  you.  And  also  require  to  be  delivered  to  me 
within  forty-eight  hours  certificates  of  proprietorship  of 
and  in  the  shares  under  each  of  such  transfers  respec- 
tively, pursuant  to  the  statutes,  and  the  11th  and  15th 
sections  of  Companies'  Clauses  Consolidation  Act,  now 
paying  and  offering  to  pay  the  legal  fees  for  such  regis- 
tration and  certificates. 

Q.  Nashy  Jr.,  for  Edtoard  Piearse  and  Self. 
Weatmineter^  Nocemher  7th,  1851.- 
Ritchie  to  Edward  Piearee  ;  Allen  to  ditto ;  Nash  and 
Nash  to  ditto ;  C.  Nash  to  ditto ;  G.  Nash  to  ditto ; 
WUmot  to  ditto;  WhittaJcer  to  ditto;   Garter  to 
ditto ;  K  Hennieaey  to  ditto ;  Qallageher  to  ditto ; 
Psyixm  or  Payton  to  ditto;  Foy  to  ditto;  Hansiock 
to  ditto ;  Scidly  to  ditto ;  Kenny  to  ditto ;  Whit- 
taker  to  ditto;  E.  Piearse  to  G.  Nash. 
*4961       *The  circumstances  shewed,  that  the  prisoner 
having  obtained  a  knowledge  of  Hanstork's  hand- 
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writing  by  inducing  him  to  sign  an  infitrament  which  he 
told  him  wafi  a  proxy  paper,  and  to  be  used  for  the  in- 
terest of.  Captain  (hven  and  Lord  Oourtavmy  his  landlord^ 
and  availed  himself  of  such  knowledge  to  forge  his  sig- 
nature to  the  document  in  question,  the  body  of  which 
was  in  the  prisoner's  handwriting.  The  Wqter/ard,  Wex^ 
fordy  WickloWy  and  Dublin  Bailway  Company  had  paid 
no  dividend,  and  there  seemed  no  probability  of  any 
being  declared  at  the  time  of  the  forgery ;  the  question 
of  winding  up  the  company  had  been  considered;  the 
shares  were  not  of  any  marketable  value ;  but  the  com- 
pany had  the  power  to  enforce  pa3nnent  of  calls,  and  one 
of  21.  a  share  was  about  to  be  made.  Under  these  cir^ 
cun)stances  the  learned  Recorder  told  the  jury,  upon  the 
question  of  the  intention  to  defraud,  that  it  was  not  ne- 
cessary to  find  an  intent  to  defiraud  any  one  in  particular, 
but  they  must  have  in  view  some  person  who  could  be 
defrauded,  so  that  the  consequence  of  the  prisoner's  act 
would  necessarily  or  possibly  be  to  defraud  some  person, 
and  that  it  was  for  them  to  say  whether,  as  Hanstodk 
would  be  the  person  to  whom  the  dividends,  if  any  (of 
which  there  did  not  seem  to  be  much  probability),  woiUd 
legally  be  payable,  he  might  not  have  been  defrauded 
if  the  company  had  got  into  better  circumstances;  or 
whether  the  company  might  not  have  been  defrauded  if 
they  had  been  induced  by  the  forgery  to  insert  Piearae'a 
name  on  the  register,  and  had  made  a  call  which  they 
appeared  to  be  about  to  do,  or  whether  any  person  might 
not  have  been  defrauded  if  induced  to  advance  money 
on  the  shares,  in  anticipation  of  the  company  coming 
round,  and  on  the  faith  that  Pidarae  was  the  real  owner 
of  them. 

The  Recorder  therefore  requested  the  opinion  of  the 
*  Judges  as  to  whether  he  was  right  in  thus  leav-  r^^gir 
ing  the  case  to  the  jury,  and  also  whether  he  was 
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right  in  receiving  the  register  of  shareholders  in  evidence 
under  the  circumstances,  for  the  purpose  above  stated ; 
or  whether  further  evidence  of  the  transfer  of  the  shares 
from  Captain  Owen  to  Bsier  Hanatock  was  necessary  to 
support  the  conviction. 

On  the  29th  May^  A.  D.  1852,  this  case  was  argued 
before  Lord  Cakfbell  C.  J.,  Aldebson  B.,  Maule  J.^ 
Cresswell  J.,  and  Erle  J. 

BaUmUine^  for  the  Crown. 

Keane  and  Cbfe,  for  the  prisoner. 

Keane.  There  are  two  questions  for  the  consideration 
of  the  Court.  First,  as  to  the  evidence ;  second,  as  to 
the  direction  of  the  Becorder.  It  was  thought  right  to 
offer  evidence  that  Hanstock  was  a  shareholder,  and  the 
register  of  the  shareholders,  used  for  the  purposes  of  the 
company,  was  tendered  in  evidence  as  sufficient  for  that 
purpose.  But  it  is  submitted  that  it  was  not  sufficient. 
Even  if  properly  proved,  the  register  would  not  shew 
that  Hanstock  was  a  person  whom  the  company  would 
treat  as  a  person  entitled  to  deal  with  the  shares,  to  re- 
ceive the  dividends  payable  on  them,  or  to  transfer  them ; 
8  &  9  Vict.  c.  16,  ss.  8,  9, 14,  25,  122.  It  was  therefore 
wrongly  received  by  the  learned  Becorder. 

Alderson  B. — Hanstock  was  the  registered  proprietor ; 
the  effect  of  the  forgery  is  to  take  him  off  the  register. 

Keane.  The  object  of  the  evidence  was  to  shew  that 
Hanstock  had  a  right  to  receive  the  dividends. 

Lord  Campbell  C.  J. — It  was  evidence  to  shew  an  in- 
tent to  defiraud.  Was  not  the  register  under  the  seal  of 
the  company  evidence  to  shew  that  Hanstock  was  on  the 
register  ? 

Keane.    It  should  have  been  proved  to  be  the  register 
duly  authenticated  at  a  meeting  of  the  company. 
*4981       *Cm5SSWELL  J. — ^Was  it  not  evidence  to  prove 
as  much  as  was  necessary  to  have  sustained  ther' 
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indictment  ?  Though  the  Beooider  may  have  directed 
the  jury  that  it  was  evidence  of  two  or  three  things,  if  it 
proved  what  is  necessary,  and  does  not  prove  the  other 
things,  is  not  that  enough  ?  If  A.  B.  C.  and  D.  are  points 
which,  in  the  opinion  of  the  Recorder,  may  he  established 
by  the  production  of  the  register,  and  the  production  of 
it  will  establish  A.,  which  is  all  that  is  necessary  to  sus- 
tain the  indictment,  can  we  say  that  the  register  is  not 
admissible  in  evidence  because  the  production  does  not 
also  establish  B.  C.  and  D.  ? 

Lord  Campbell  C.  J. — Was  not  there  evidence  to 
shew  that  there  was  an  intent  to  defraud,  and  might 
not  the  jury  infer  that  there  was  an  intent  to  defraud 
HamMock? 

Kemie.  The  register  does  not  establish  Eimstock'9 
title. 

Lord  Campbell  C.  J. — The  register  was  part  of  Haop- 
gtock^s  title,  if  his  name  was  on  it.  The  fraudulent  act 
of  the  prisoner  tended  to  injure  that  part  of  Hanstock'a 
title ;  the  register  was  admissible  to  shew  that  the  act  of 
the  prisoner  might  have  had  that  effect.  A  complete 
title  in  Hanstock  was  not  necessary  in  order  that  he 
should  be  defrauded  in  respect  of  something  which  was 
a  step  to  a  complete  title.  It  is  quite  obvious  that  the 
evidence  was  properly  received. 

Keaaie.  It  is  submitted  that  the  mere  production  of 
the  register  is  not  proof  that  JBbmsbxik's  name  was  on  the 
register  of  shareholders.  The  book,  it  is  true,  was  pro- 
duced, and  the  act  says  that  on  the  bare  production  of 
it,  it  shall  be  admissible  in  evidence ;  but  the  act  refers 
to  actions  for  calls,  and  it  is  submitted  that  it  does  not 
make  the  register  primd  facie  evidence  in  a  criminal  case. 
It  was  produced  with  a  seal ;  but  there  was  no  authenti- 
cation of  the  seal. 
Cbesswell  J. — ^The  Becorder  does  not  say  that  the 
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*4991   *^^^  ^^  *^^  ^^^^  evidence  to  shew  that  the 
book  was  the  register  of  the  company.     He  says. 
it  was  the  register. 

Lord  Campbell  C.  J. — We  must  assume  that  the  register 
was  in  evidence. 

Alderson  B. — That  question  is  not  reserved.  The 
question  now  is,  was  the  register  rightly  used? 

Keane.  The  Recorder  told  the  jury  that  Hansloch 
would  be  the  person  to  whom  the  dividends,  if  any, 
would  be  legally  payable.  That  was  a  clear  misdirec- 
tion; for  Hanstoch  was  not  shewn  to  be  a  shareholder 
within  the  meaning  of  the  act,  and  so  he  could  not  be 
entitled  to  receive  dividends.  In  other  respects  the 
learned  Recorder  seems  to  have  adopted  the  words  of 
Cresswell  J.  in  Beg.  v.  Marcus^  2  Gar.  &  K.  358. 

Alderson  B. — HanstocKs  name  was  on  the  register^ 
surely  that  was  some  advants^. 

Maule  J. — The  Recorder  seems  to  have  thought  that 
in  order  to  prove  an  intent  to  defraud  there  should  have 
been  some  person  defrauded,  or  who  might  possibly  have 
been  defrauded.  But  I  do  not  think  that  at  all  necessarv. 
A  man  may  have  an  intent  to  defraud,  and  yet  there 
may  not  be  any  person  who  could  be  defrauded  by  his 
act.  Suppose  a  person  with  a  good  account  at  his  bank- 
ers, and  a  friend,  with  his  knowledge,  forges  his  name  to 
a  cheque  either  to  try  his  credit,  or  to  imitate  his  hand- 
writing, there  would  be  no  mten<  to  defraud,  though 
there  would  be  parties  who  might  be  defrauded;  but 
where  another  person  has  no  account  at  his  bankers,  but 
a  man  supposes  that  he  has,  and  on  that  supposition  forger 
his  name,  there  would  be  an  intent  to  defraud  in  that 
case,  although  no  person  could  be  defrauded. 

BaJlantine^  for  the  Crown. 

The  register  is  kept  under  the  provisions  of  8  &  9  llcf. 
c.  16,  s.  9. 
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Lord  Campbell  C.  J. — The  register  would  at   ^..^, 
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least  *be  primd  facie  evidence  in  Hanetock's  favour    *- 
when  he  came  for  his  dividends.     The  forgery  deprives 
him  of  the  primd  facie  evidence,  to  shew  that  he  was  en- 
titled to  the  dividends. 

Alderson  B  — J£  that  be  taken  away  it  is  enough  to 
sustain  the  indictment. 

BaUantme.  The  register  was  a  step  towards  a  title,  and 
that  it  is  submitted  is  enough. 

Maule  J. — ^You  say  that  it  is  sufficient  if  it  gives  some 
colour  of  title. 

Ballantine.  The  prisoner  has  by  the  forgery  admitted 
that  Hanstock  was  entitled  to  the  shares  and  dividends. 
The  effect  of  the  forgery  would  have  been  to  deprive  him 
of  them,  and  therefore  there  must  have  been  in  the  forg- 
ing and  uttering  an  intent  to  defraud.  The  Recorder, 
therefore,  was  entitled,  as  against  the  prisoner  to  say  that 
Hanstock  was  the  person  entitled  by  law  to  receive  any 
dividends  that  might  become  payable.  It  may  have  been 
incorrect  to  say,  without  qualification,  that  Hanstock  wa« 
entitled  to  the  dividends;  but  if  complete  evidence  of 
Ha/nstocKs  title  was  not  necessary,  and  an  inchoate  title 
was  suflScient,  then  the  direction  of  the  Recorder  was 
right.  Beside,  though  Hanstock  may  not  have  been  en- 
titled to  receive  the  dividends  for  his  own  purposes,  he 
was  entitled  to  receive  them  as  the  trustee  of  Captain 
Owen. 

Maule  J. — This  man  might  have  been  convicted, 
though  Hanstock's  name  was  not  on  the  register.  There 
may  be  an  intent  to  dejfraud  without  the  power  or  the 
opportunity  to  defraud;  though  the  Recorder  seems  to 
think  that  in  order  to  convict  a  man  of  an  intent  to  de- 
fraud, there  must  be  somebody  who  could  be  defrauded. 

Alderson  B. — ^If  the  jury  believed  that  the  prisoner 
thought  that  Hanstock  was  entitled  to  the  dividends,  that 
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4irmn  '^^^^^  ^  ^^^^8^-  The  question  is,  as  put  by  my 
^  J  *Brother  Maule,  what  was  the  prisoner's  inteni 
when  he  attested  the  transfer  of  the  shares? 

BaUatifie.  The  jury  have  found  beyond  ail  question 
that  the  prisoner's  intent  was  to  defraud  With  respect 
to  the  title  of  Hanstock  to  the  dividends,  there  is  a  great 
deal  of  difference  between  what  would  be  enough  to  esta- 
blish it  against  a  wrong  doer,  and  i^ainst  another  party. 
Before  the  new  statute,  (a)  it  was  necessary  to  shew  that 
there  was  an  intent  to  defraud  some  particular  person. 
It  was  then  the  constant  practice,  in  the  case  of  a  part- 
nership, to  allege  an  intent  to  defraud  A.  B.  and  others ; 
the  partnership  deed  was  never  called  for,  and  it  was 
frequently  ruled  by  the  Judges  that  if  the  parties  were 
seen  and  known  to  have  acted  together  as  partners  that 
was  sufficient,  and  the  Judge  would  have  told  the  jury 
that  there  was  evidence  that  they  would  have  been  the 
parties  to  be  defrauded. 

Maule  J. — ^The  Recorder  says,  in  the  case  submitted 
to  us,  it  was  further  objected  that  it  was  necessary  that 
Hanatock'a  title  should  be  shown,  and  that  the  transfer 
frx>m  Captain  Owen  to  him  should  be  proved  for  tliat 
purpose,  but  he  overruled  that  objection.  The  Recorder 
was  right  in  that ;  but  his  observations  to  the  jury  are 
not  altogether  correct,  because  they  proceed  on  the  sup- 
position that  in  order  to  justify  a  jury  in  finding  an  intent 
^  to  defraud,  there  *must  bp  somebody  to  be  de- 

->   frauded,  and  that  seems  to  have  led  him  to  the 

(a)  14  k  15  yiU,  c.  100|  8.  8.  From  and  after  the  coming  of  this  act  into 
operation  it  shall  be  sofBcient  m  cmy  indkimmt  for  forging^  uttering^  offering^  dU- 
potmg  of  or  putting  off  any  instrnment  whatsoeTerj  or  for  obtaining  or  attempt- 
ting  to  obtain  any  property  by  false  pretences,  to  allege  that  the  defendant  did 
the  act  vfith  inteni  to  defraud,  tnthout  aUeging  the  intent  of  the  d^endatU  to  he  to 
defraud  any  partieuiar  pereon;  and  on  the  trial  of  any  of  the  offences  in  this  sec- 
tion mentioned  It  shall  not  be  necessaiy  to  prove  an  intent  on  the  part  of  the 
defendant  to  defraud  ang  particular  pereon,  but  it  shall  be  sufficient  to  prove  that 
the  defendant  did  the  act  charged  vith  an  intent  to  defraud. 
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opposite  error  in  sajing  that  Hanstock  was  the  person 
entitled  to  the  dividends  (if  any)  • 

Ballatme.  It  is  submitted  that  the  Recorder  rightly 
overruled  the  objections,  and  that  his  direction  to  the 
jury  in  everything  necessary  to  sustain  the  indictment 
was  correct. 

Keane  replied. 

The  ownership  of  the  shares  was  in  Captain  Owen. 
The  transfer  to  EbmBtock  was  bad,  because  there  was  no 
consideration  for  it,  and  the  statute  requires  a  considera- 
tion. 

Lord  Campbell  C.  J. — We  are  all  of  opinion  that  the 
prisoner  was  properly  convicted ;  and  that  the  register 
,  WQS  properly  admitted  in  evidence,  and  that  is  the  ques- 
tion which  the  learned  Recorder  has  left  to  us.  With 
respect  to  the  Recorder's  direction  to  the  jury,  it  seems 
to  me  that  he  did  not  leave  it  to  them  to  find  a  verdict, 
on  the  ground  that  the  evidence  of  Hanatock'a  title  was 
complete,  but  that  as  far  as  the  prisoner  was  concerned 
it  was  sufficiently  established. 

Aldsrson  B. — I  think  the  Recorder  must  be  taken  to 
iiave  told  the  jury  that  if  Hansiock  had  the  legal  title, 
though  Oweii  was  in  fact  the  real  owner  of  the  shares, 
Hanslock'a  title  was  capable  of  being  injured  by  the 
forgery. 

Maule  J. — We  are  called  upon  to  decide  whettier  the 
Recorder  rightly  disposed  of  the  objections  made  at  the 
trial.  The  register  of  the  company  was  tendered  in  evi- 
dence, and  the  Recorder  rightly  overruled  the  objection 
made  to  its  admissibility.  Then  it  was  said  that  it  was 
necessary  that  the  title  of  HansUxk  should  be  shewn,  and 
that  the  transfer  from  Captain  Owen  to  him  should  be 
proved.  The  Recorder  was  perfectly  right  in  oven'uling 
that  objection.  His  observation  afterwards,  that  r-^^^^o 
Hanstock  was  entitled  to  *the  dividends,  seems  to   ^ 
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have  been  grounded  on  the  supposition  that  in  order  to 
convict  a  prisoner  of  an  intent  to  defraud,  there  must  be 
somebody  to  be  defrauded  or  hurt  in  some  way ;  but  it 
is  not  necessary  that  any  person  should  be  in  a  situation 
to  be  defrauded.  If  the  Recorder  had  been  set  right 
upon  that  point,  it  would  have  been  so  much  the  worse 
for  the  prisoner ;  for  the  only  chance  the  prisoner  had  to 
get  oflf  was  the  belief  of  the  jury. that  he  could  not  be 
convicted  unless  he  intended  to  defraud  somebody  in 
particular,  and  that  to  have  intended  to  defraud  was  not 
enough. 

Cresswell  J. — With  regard  to  the  register,  I  am  of 
opinion  that  it  was  properly  received  in  evidence,  it  being 
under  the  common  seal  of  the  company,  and  kept  pur- 
suant to  the  act  of  Parliament;  and  that,  it  appearing  from 
the  register  that  Hanstock  was  a  shareholder,  for  the  pur- 
])ose  of  sustaining  this  indictment,  it  was  unnecessary  that 
Hanstock' s  title  should  be  further  gone  into.  I  think  the 
substantial  meaning  of  what  the  Recorder  said  to  the  jury 
was  this,  though  it  is  not  necessary  to  shew  an  intent  to 
defraud  any  particular  individual,  there  must  be  some- 
l)ody  to  be  defrauded,  and  that  there  were  several  par- 
ties who  might  have  been  defrauded.  The  case  of 
Reg  V.  Mar(m8^{a)  was  decided  before  the  recent  act 
of  Parliament ;  there  were  three  counts  in  the  indict- 
ment, and  there  wasnoproofthat  anybody  was  defrauded 
or  could  by  possibility,  be  defrauded.  It  then  became 
necessary  to  consider  the  rule  of  law  that  you  may  im- 
pute to  a  man  the  necessary  consequences  of  his  act ;  and 
there  being  no  ground  for  supposing  that  there  was  an 
intent  to  defraud  any  person,  the  prisoner  was  acquit- 
ted. 

Erle  J. — As  to  the  first  question,  the  register  was, 
ill  my  opinion,  rightly  admitted  in  evidence.     As  to  the 

(a)  2  Car.  k  K.  358. 
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"^second,  I  take  it  to  be,  had  Eomstock  such  an  in- 
terest in  the  share  as  to  make  him  a  subject  to  be 
defrauded  ?    Of  this  I  entertain  no  doubt 
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ANN  LAVEY  v.  THE  QUEEN.    1851(a). 

In  an  indictment  for  peijury  it  was  alleged,  that "  in  the  WhiUekti^GoxkJkXj  Court 
of  ifuMZe««r|*holden  at,  Ac,  in  the  county  of  MiddleseZj  before  «/*.  M.j  then  and 
there  being  the  Judge  of  the  said  Court,  a  certain  action  of  contract  then  pend- 
ing in  the  said  Court  between  A.  L.f  plaintiiF,  and  M.  JI,f  defendant,  came  on  to 
be  tried,"  kc.^  upon  which  said  trial  A,  L.  was  then  and  there  duly  sworn,  Ac, 
"  before  the  said  J.  if.,  then  and  there  being  Judge  of  the  Court,  and  then  and 
there tiaring  sufficient  and  competent  authority  to  adminbter  the  said  oath  to  the 
said  A,  L.  in  that  behalf:"  Held^  1.  That  it  sufficiently  appeared  in  the  indict- 
ment that  the  Court  in  which  the  action  was  tried  was  held  in  pursuance  of 
Stat.  9  ft  10  Viet.  c.  95 ;  2ndly.  That  from  the  averment  of  competent  authority 
in  the  Judge  to  administer  the  oath,  it  sufficiently  appeared  that  the  judicial 
proceeding  in  the  course  of  which  the  oath  was  administered  was  one  over 
which  the  Judge  had  jurisdiction. 

Writ  of  Error  in  Exchequer  Chamber  from  the  Queen's 
Bench.  The  indictment  which  had  been  found  at  the 
Central  Criminal  Ccnirt  was  removed  by  o&i'tioTari  into 
the  Queen's  Bench  at  the  instance  of  the  defendant.  It 
set  forth  that  "  on  9th  April,  1850,  in  the  WhOecJuipel 
County  Court  of  Middlesex^  holden  at  the  Court-house  in 
Offbom  Street,  Whiteduipel,  in  the  Parish  of  St.  Mart/, 
Whitechapel,  in  the  county  of  Middlesex,  and  within  the 
jurisdiction  of  the  said  Central  Crimmal  Court,  before 
James  Manning,  Serjeant-at-Law,  then  and  there  being  the 
Judge  of  the  said  Court,  a  certain  action  of  contract  then 
pending  in  the  said  Court  between  Ann  Lavey  suing  as 
widow  and  executrix  of  the  last  will  and  testament  of 
Hyam  Lavey  deceased,  plaintifi^  and  Robert  Hannah,  de- 
fendant, came  on  to  be  tried,  and  was  then  and  there  in 

(a)  A  writ  of  error  to  the  House  of  Lords  was  sued  out  in  this  case ;  but  as  it 
has  not  been  followed  up,  the  case  is  here  reported.    See  p.  512. 
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due  fonn  of  law  heard  and  tried,  by  and  before  the  said 
James  Mannmg^  then  and  there  being  Judge  of  the  said 
County  Court  as  aforesaid/'  Upon  which  said  hearing 
and  trial  the  *said  Ann  Laveyj  of  and  in  the  county 
-J  of  MddleaeXy  and  within  the  jurisdiction  of  the 
said  Gentrai  Orimincd  Oowrt,  widow,  tendered  herself  as 
a  witness  in  her  own  behalf,  and  was  then  and  there  with- 
in the  jurisdiction  of  the  said  Oentral  Criminal  Oouri^ 
duly  sworn,  and  took  her  corporal  oath  before  the  said 
Jamea  Momningy  tiben  and  there  being  Judge  of  the  said 
Court  as  aforesaid,  and  then  and  there  having  sufficient 
and  competent  authority  to  administer  the  said  oath  to 
her  the  said  Ann  Lavey  in  that  behalf,  that  the  evidence 
which  the  said  Ann  Lavey  should  give  to  the  Court  then 
and  there  touching  the  matter  then  and  there  in  question 
between  her,  the  said  Ann  Lavey y  and  the  said  Bciberl 
Hannahy  should  be  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth :  that  at  and  upon  the  said  trial  and 
hearing  of  the  said  action  as  aforesaid,  it  ihen  and  there 
became  and  was  a  material  question  in  the  said  action, 
whether  she  the  said  Ann  Lavey  had  ever  been  tried  at 
the  said  Central  Criminal  Court  for  any  offence  whatever 
and  whether  the  said  Ann  Lavey  had  ever  been  in  custo- 
dy at  the  ITiamea  Riioe  Station  at  Stepney y  in  the  said 
county  of  MddleaeXy  charged  with  any  offence  whatever. 
Averment,  that  the  defendant  swore  that  she  had  never 
been  tried  at  the  said  Central  Criminal  Court  for  any 
offence  whatever,  &c.,  and'assignment  of  perjury  thereon. 
Plea  not  guilty. 

On  the  trial  before  Lord  Campbell  C.  J.,  at  the  sittings 
at  Westminster  after  Hilary  Term,  A.  o.  1851,  the  de- 
fendant was  found  guilty  and  sentenced  to  be  imprisoned 
for  twelve  calendar  months.  On  this  judgment  a  writ 
of  error  was  brought,  which  was  argued  on  the  18th  of 
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Jime^  A.  D.  1861,  in  the  Exchequer  Chamber  before 
Parke  B.,  Maule  J.,  Cbesswell  J.,  and  Martin  B.   r^r^^a 

"^WUles,  for  the  prisoner,  plaintiff  in  error. 

P&ndergast  and  Qifford^  for  the  Queen,  defendant  in 
error. 

WUhB.  The  County  Court  is  wrongly  described  as 
**  the  Whitechapd  County  Court  of  MdcUeaeXy  holden  at 
the  Court  house  in  0»bom  Streetj  WMtechapdy  in  the 
parish  of  St.  Mary,  WhUechapd^  in  the  county  of  Mddle- 
eexJ*  The  description  ought  to  have  been  "  the  County 
Court  of  MddUaex  holden  at  Whiteekapdy  in  the  county 
of  MiddleaeXy  in  pursuance  of  stat.  9  &  10  Vict.  c.  95." 

Cbesswell  J. — ^Is  the  order  in  council  which,  by  sec- 
tion 3,  the  Queen  is  empowered  to  issue,  and  which  gives 
the  description  of  the  several  County  Court  districts, 
made  part  of  the  statute? 

Parke  B. — ^May  we  not  reject  the  word  "  Whitechap^' 
as  insensible  ? 

WUles.  No ;  for  then  the  description  would  be  appli- 
cable to  the  old  County  Court,  in  which  the  suitors  were 
the  judges.  Here  the  proceedings  are  said  to  have  been 
before  the  Judge. 

Parke  B. — Does  not  that  shew  that  the  Court  was  a 
County  Court,  constituted  under  the  act  of  Parliament  ? 

Willes.  The  record  ought  to  shew  that  the  proceeding 
was  in  a  Court  held  under  some  lawful  authority.  Again, 
it  does  not  appear  from  the  allegation,  ^^  a  certain  action 
on  contract  then  pending  in  the  said  Court,''  that  the 
County  Court  had  power  to  try  the  action.  If  there  is 
any  cause  of  action  answering  the  description  in  this 
allegation  which  could  be  without  the  jurisdiction  of  the 
County  Court,  that  is  a  sufficient  objection  to  the  indict- 
ment In  Beg.  v.  Ewvngton,  2  Mob.  C.  C.  223,  it  is  sub- 
mitted that  there  ought  to  have  been  an  allegation  that 
the  action  was  within  the  jurisdiction  of  the  County 
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•■"071  ^^^^  Though  the  County  *Court  has  power  to 
inquire  whether  it  has  jurisdiction  in  any  case, 
that  is  a  special  jurisdiction,  and  the  indictment  should 
aver  explicitly  or  implicitly  that  the  Court  had  jurisdic- 
tion to  make  the  inquiry  in  which  the  perjury  was  com- 
mitted ;  and  therefore  the  allegation,  ^^  before  the  said 
James  Maiming,  then  and  there  being  Judge  of  the  said 
(Jourt  as  aforesaid,  and  then  and  there  having  sufficient 
and  competent  authority  to  administer  the  said  oath,"  is 
not  sufficient.  In  JReg.  v.  Overtofiy  4  Q.  B.  83,  which 
was  an  indictment  for  peijuiy  on  an  appeal  before  com- 
missioners  of  taxes,  the  nature  of  the  appeal  was  not 
stated ;  but  there  was  an  averment,  '^  the  said  Commis- 
sioners then  and  there  having  authority  to  administer 
the  said  oath ;"  and  it  was  held,  that  the  necessity  for 
.shewing  distinctly  that  the  false  oath  was  taken  in  a  ju- 
dicial proceeding  was  not  dispensed  with  by  the  stat.  23 
Geo.  2,  c.  11,  s.  1. 

Maule  J. — That  statute  specifies  the  particulars  which 
it  means  to  dispense  with. 

Parke  B. — The  case  of  Beg.  v.  Overtofi,  does  not  de- 
cide that  the  indictment  must  aver  that  the  oath  was 
administered  in  a  judicial  proceeding  over  which  the 
<>ourt  had  jurisdiction ;  but  that  it  must  be  averred  to 
l>e  in  a  judicial  proceeding;  RyalU  v.  Beg.  18  L.  J.  M. 
0.  69.  Suppose  an  indictment  alleging  that  perjury  had 
been  committed  in  the  Queen's  Bench  ? 

Willes.  The  jurisdiction  of  the  Judge  of  a  superior 
Court  is  presumed ;  but  it  is  not  so  in  the  case  of  an  in- 
terior Court.  In  3  Inst  166,  it  is  said,  "Where  the 
Court  hath  no  authority  to  hold  plea  of  the  cause,  but  it 
is  coram  nonjfidicey  there  perjury  cannot  be  committed." 
In  Buxton  v.  Oauch,  3  Salk.  269,  270,  it  was  said  by  the 
Court,  "  a  false  oath  formerly  taken  in  the  Court  of  Re- 
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quests,  in  a  matter  concerning  lands,  was  not  indictable, 
because  that  Court  had  no  jurisdiction  in  such  cases." 

♦Cresswell  J. — ^Does  not  the  averment,  that   r*cAo 
the  Judge  of  the  Court  had  sufficient  and  compe- 
tent authority  to  administer  the  oath,  by  implication 
aver  that  the  matter  was  within  the  jurisdiction  of  the 
Court. 

Willes.  It  is  uncertain  whether  the  oath  was  admi- 
nistered by  the  proper  officers  of  the  Court  or  person 
authorized  to  administer  the  oath,  or  under  such  circum- 
stances as  would  authorize  the  administering  of  the  oath. 
No  fact  necessary  to  the  jurisdiction  of  the  Judge  to 
administer  the  oath  is  involved.  It  does  not  appear 
whether  the  evidence  of  the  defendant  was  given  by  her 
in  the  WhUechoupel  County  Court  or  in  the  Gentral  Orimin 
nal  Court:  both  those  Courts  are  mentioned  in  the  in- 
dictment. Nor  does  the  statement,  that  the  defendant 
was  sworn  and  took  her  oath,  shew  in  what  Court  the 
oath  was  taken.  Lastly,  the  indictment  does  not  shew 
the  materiality  of  the  questions  upon  which  the  perjury 
is  assigned. 

Maule  J. — They  are  averred  to  be  material.  It  is  for 
you  to  shew  that  it  is  impossible  that  they  could  be  ma- 
terial questions. 

Prerudergast  It  is  unnecessary  to  set  out  the  order  in 
council  by  which  the  County  Court  of  Middlesexj  held 
under  stat.  23  Oeo.  2,  c.  33,  was,  in  pursuance  of  sect.  3  of 
stat.  9  &  10  Vict.  c.  95,  ordered  to  be  holden  as  a  County 
Court  under  that  act.  It  might  as  well  be  objected  to  an 
indictment  for  perjury  committed  at  the  quarter  sessions, 
that  the  commission  of  the  justices  was  not  set  out.  By 
sect.  9  of  stat.  9  &  10  Vtct.  c.  95,  the  Lord  Chancellor 
was  directed  to  appoint  Judges  of  the  County  Courts  es- 
tablished under  that  act.  ^d  the  stat.  23  Oeo.  2,  c.  II, 
s.  1,  declares  it  unnecessary  to  set  forth  the  commission 
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on  the  authority  of  the  Court.  It  is  sufficient  to  allege 
generally  that  a  cause  was  pending  and  came  on  to  be 
tried  in  due  form ;  Rex  v.  l)owling^  5  T.  R.  311 ;  1  Stark. 
Cr.  PI.  114.  In  Beg.  v.  Omrtm,  4  Q.  B.  83,  it  did  not 
4erAQ-i  ^appear  that  the  oath  was  taken  in  a  judicial 
proceeding.  Here  it  is  not  contended  that  the 
proceeding  in  the  course  of  which  the  oath  was  ad- 
ministered, was  not  judicial.  In  Reg.  v.  Ewinghm^  2  Moo. 
C.  C.  223,  the  Commissioner  had  only  a  special  authority. 
That  the  Judge  or  officer  had  auiliority  to  administer 
the  oath  is  matter  of  proof.  Lastly,  it  is  expressly  shewn 
that  the  proceeding,  in  the  course  of  which  the  evidence 
was  given  by  the  defendant,  took  place  in  the  County 
Court,  before  Serjeant  Manning j  who  is  stated  to  be  Judge 
of  the  County  Court ;  2  Stark.  Cr.  PL  543—546.  He 
was  then  stopped  by  the  Court. 

WiUe8y  in  reply,  cited  Read  v.  Pype^  1  Cr.  M.  &  R. 
302. 

Our.  adv.  vtdt. 

On  the  28th  Jtme  A.  d.  1851,  the  judgment  of  the  Court 
was  given  by  Parke  B.(a) 

Two  principal  objections  were  taken  to  this  indictment. 
The  first  was,  that  the  Court  in  which  the  proceedings 
took  place,  in  the  course  of  which  the  perjury  was  com- 
mitted, was  not  alleged  to  be  properly  constituted.  We 
intimated  our  opinion  in  the  course  of  the  argument,  that 
that  objection  ought  not  to  prevail.  We  think  it  does 
sufficiently  appear  that  the  Court  was  held  in  pursuance 
of  the  9  &  10  Vict.  c.  95,  for  it  is  alleged  to  be  a  County 
Court,  and  held  before  a  single  Judge.  The  second  ob- 
jection was,  that  there  was  no  averment  that  the  action 
of  contract  stated  in  the  indictment  was  one  over  which 
the  County  Court  had  jurisdiction;  and,  further,  that  no 

(a)  The  other  Judges  present  were,  Mavli  J.,  Gbxsswill  J.,  and  ILlrtih  B. 
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intendment  can  be  made  in  favour  of  an  inferior  Court, 
that  the  action  pending  in  it  was  one  over  which  the 
Court  had  jurisdiction,  and  that  if  it  had  *not, 
then  perjury  could  not  have  been  committed  in  *- 
giving  evidence  in  that  cause.  For  the  Crown  it  waa 
contended,  that  the  Court  might  have  authority  to  put 
the  question,  and  have  it  answered,  although  it  had  no 
jurisdiction  over  the  cause;  but  even  admitting  that  it 
was  necessary  that  the  suit  must  be  cognizable  by  a 
County  Court,  in  order  to  render  the  witness  liable  to  an 
indictment  for  perjury,  that  there  was  a  sufficient  aver- 
ment to  lead  to  the  implication  that  it  was  such  a  suit, 
in  the  averment  that  the  Judge  had  ^^  sufficient  and  com- 
petent authority  to  administer  the  said  oath,"  for  that  he 
would  have  no  such  authority,  except  on  the  supposition 
that  the  Court  had  jurisdiction  over  the  suit;  that  it  was 
necessary  that  he  should  have  such  jurisdiction  in  order 
to  make  the  oath  binding,  and  that  it  would  not  be  bind- 
ing, unless  that  very  oath  was  administered  in  the  course 
of  such  a  suit;  and  that  the  meaning  of  the  averment  of 
authority  to  administer  the  oath  was,  that  it  was  admin- 
istered by  such  a  person,  and  in  such  a  proceeding,  a« 
to  make  that  oath  valid  and  binding.  For  the  plaintiff 
in  error,  it  was  argued,  that  it  was  not  enough  to  make 
that  averment,  but  that  the  statute  23  Qeo.  2,  c.  11,  s. 
1,  required  something  more;  and  that  in  setting  forth 
the  substance  of  the  offence,  it  waa  not  enough  to  set 
out  the  substance  of  the  matter  sworn  to,  and  aver  that 
it  was  false,  and  to  allege  the  authority  of  the  Judge  to 
administer  the  oath,  and  to  shew  expressly,  or  by  impli- 
cation, lliat  the  matter  deposed  to  was  material;  but  that 
it  must  be  shewn,  by  an  independent  averment,  that  the 
oath  was  administered  in  a  judicial  proceeding,  of  which 
the  Court  had  cognizance,  and  for  that  the  judgment  of 
the  Court  of  Queen's  Bench,  delivered  by  Lord  Dmrnauy 


510  2  DBNISOFS  CROWN  CASES. 

C.  J.,  in  Beg.  v.  Overton^  4  Q.  B.  83,  was  cited.  If  it 
♦-m  ^^^  necessary  for  us  to  say  how  we  *should  de- 
^  J  cide  the  present  case,  if  it  were  not  distinguish- 
able from  that,  we  should  require  further  time  for 
consideration;  but  in  this  case  it  is  expressly  averred, 
that  an  action  was  pending  in  the  County  Court,  pre- 
sided over  by  the  Judge  who  administered  the  oath,  and 
that  such  action  was  one  of  contract,  a  species  of  action 
of  which  the  County  Court  may  have  cognizance ;  that 
the  case  came  on  to  be  tried  before  him ;  that  upon  the 
hearing  the  plaintiff  in  error  tendered  herself  as  a  wit- 
ness, and  was  sworn  before  the  Judge ;  and  then  follows 
the  averment  of  a  competency  of  authority  in  that  Judge 
to  administer  the  oath.  It  appears,  therefore,  on  the 
present  record,  that  the  oath  was  administered  in  the 
course  of  a  judicial  proceeding,  whereas,  in  the  case  of 
Reg.  V.  Overton^  the  Court  considered  that  there  was  no 
averment  that  the  oath  was  administered  in  the  course 
of  any  judicial  proceeding.  Here  the  alleged  defect  ii^, 
that  although  it  was  administered  in  a  judicial  proceed- 
ing, it  does  not  appear  expressly  that  it  was  one  of  which 
the  Judge  who  administered  it  had  cognizance.  We  think 
it  does  so  appear  by  necessary  implication,  for,  unless  he 
had,  he  could  not  have  had  power  to  administer  the  oath, 
so  as  to  be  valid  and  binding,  which  is  the  true  meaning 
of  the  phrase.  We  therefore  think,  in  this  case,  that  the 
alleged  defect  in  the  averment  of  the  substance  of  the 
charge  is  supplied  by  necessary  implication,  by  the  aver- 
ment of  the  competency  of  authority  in  the  Judge  to 
administer  the  oath;  and  we  must  infer  that  it  wa.s 
proved  at  the  trial  that  he  had  lawful  jurisdiction  over 
the  proceedings.  Also  it  was  shewn  sufficiently  upon  the 
averment  in  the  indictment  that  the  matter  deposed  to 
was  false,  and  was  material.  Therefore  the  judgment 
must  be  affirmed. 


LAVEY  V.  THB  QUEEN.  gH 


NOTE. 

♦The  following  is  the  form  of  the  prcecipe  and  petition,  with  the  Secre-  r#ri'» 
tarj  of  State's  fiat,  necessar)'  when  a  writ  of  error  to  the  House  of  Lords 
is  sued  out : — 

Writ  of  error,  returnable  in  Parliament  immediatelj  for  Ann  Lavey  against  The 
Queeny  from  judgment  affirmed  in  Exchequer  Chamber  to  House  of  Lords  on 
judgment  on  indictment  for  perjury. 

L.  &  L. 
Address. 
26th  June,  1851. 

To  the  Queen's  most  excellent  Majesty. 

The  humble  petition  of  Ann  Lavey,  of  Shadtcellj  in  the  county  of  Middleiex,  widow. 
Sheweth, 

That  your  petitioner  was  indicted  at  the  Central  Criminal  Court  for  perjury, 
and  which  indictment  she  caused  to  be  removed  by  writ  of  certiorari  into  the 
Queen's  Bench  at  Wettminster, 

That  at  the  sittings  after  Hilary  Term  last  she  was  tried  and  found  guilty, 
and  received  sentence  of  twelve  months  imprisonment. 

That  your  petitioner  feeling  aggrieved  by  such  judgment^  caused  a  writ  of  error 
to  be  sued  out,  returnable  in  your  Majesty's  Court  of  Exchequer  Chamber. 

That  your  petitioner  duly  assigned  errors,  and  the  same  came  on  for  argument 
at  the  sittings  after  the  last  Trinity  Term. 

That  the  Judges  who  formed  such  Court,  after  argument,  as  well  for  your  pe- 
titioner as  for  your  Majesty,  adjourned  giving  judgment  until  time  had  been  taken 
to  consider  the  same. 

That  on  the  20th  of  June,  1851,  the  said  Court  of  Exchequer  Chamber  gave 
judgment  against  your  petitioner. 

That  your  petitioner  is  advised  that  there  is  manifest  error  in  such  judgment. 
and  that  she  is  in  no  way  relievable  but  by  bringing  a  writ  of  error  returnable 
in  Parliament. 

Your  petitioner  therefore  most  humbly  prays  your  Majesty  to  grant  her  leave 
to  bring  and  prosecute  a  writ  of  error  returnable  in  your  Majesty's  High 
Court  of  Parliament. 

And  your  petitioner  will  ever  pray,  kc. 

WhitehaU,  June  23rd  1851. 
Her  Majesty  is  graciously  pleased  to  allow  the  petitioner  to  bring  and  prosecute 
a  writ  of  error  as  in  the  petition  is  humbly  prayed. 

G,  Orey. 
Indorsed  Lavey  v.  The  Queen,    Petition  for  writ  of  error  to  Parliament. 

(Attorney's  name). 
£2  Is,  ed,  fee.  Secretary  of  State's  Office. 
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*518]    •REGINA  v.  MATHEW  SCAIFB  AND  THOMAS 

ROOKB. 

A  Judge  of  either  of  the  superior  GoartSi  sitting  at  Chambers,  has  power  onder 
1  ft  2  Vici.  c.  45,  8.  1,  to  issue  a  procedendo. 

It  is  in  the  discretion  of  the  Judge,  when  an  application  is  made  bj  the  Crown 
to  have  the  record  of  an  indictment  for  felony  removed  by  certwrari  into  the 
Qneen's  Bench  at  the  instance  of  the  defendants,  remitted  hj  proudendo  to  the 
original  jurisdiction,  whether  he  will  make  a  conditional  order,  and  summon 
the  defendants  to  shew  cause  against  it,  or  make  the  order  absolute  in  the  first 
instance  without  summoning  the  parties. 

SembU^  that  where  the  defendants  neglect  to  take  down  the  record  and  give  due 
notice  of  trial,  a  procedendo  will  be  granted. 

A  NEW  trial  in  this  case— which  was  an  indictment  for 
felony  removed  by  certiorari  from  the  Quarter  Sessions  at 
Kingston^ponrHvlly  and  tried  before  Cbesswell  J.,  at  Ycrh 
— ^was  granted  by  the  Court  of  Queen's  Bench  on  the  2nd 
June^  A.  D.  1851.  (a)  At  the  Summer  Assizes  held  at  Yorkj 
on  the  8th  July  following  before  Platt  B.,  the  prisoners 
at  their  own  cost  and  expense  took  down  the  record  and 
appeared  at  the  bar  to  take  their  trial ;  but  on  the  appli- 
cation of  the  prosecution  on  the  ground  that  a  material 
witness  was  absent,  the  case  was  postponed  to  the  next 
Spring  Assizes,  and  the  prisoners,  on  giving  fresh  bail, 
were  set  at  liberty.  At  the  Spring  Ajssizes  held  at  Yorky 
8th  March,  A.  D.  1852,  before  Alderson  B.,  the  prisoners 
appeared  in  Court  and  made  an  application  to  be  put 
upon  their  trial ;  but  they  having  neglected  to  bring  down 
the  record^  the  learned  Judge  was  unable  to  accede  to 
their  application.  On  the  17th  March  following,  an  ap- 
plication was  made  on  behalf  of  the  Crown  to  Pollock 
C.  B.,  at  Chambers,  for  a  writ  oi procedendo  to  take  back 
the  indictment  from  the  Queen's  Bench  to  the  quarter 
sessions  for  ^ngston-uponrHull ;  and  on  the  30th  of  the 

(a)  See  anU^  p.  281. 
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same  month  a  writ  of  procedendo  was  issued  upon    j-^^^. 
*the  order  of  the  Lord  Chief  Baron,  and  the  re-   ^ 
cord  was  remitted  to  the  original  jurisdiction,  (a) 

The  prisoners  in  explanation  of  their  default  in  not 
bringing  down  the  record,  in  their  affidavit,  make  the 
following  statement : — "And  these  deponents  further  sev- 
erally say,  that  such  postponement  as  well  as  the  motion 
for  the  new  trial,  and  procuring  bail,  as  aforesaid,  was 
attended  with  very  great  cost  and  expense  to  these  depo- 
nents, and  their  relatives,  particularly  as  these  deponents 
were  under  the  necessity  of  changing  their  attorneys  who 
respectively  acted  in  conducting  their  defence  no  less 
than  three  times  during  its  progress.     And  these  depo- 

(a)  The  application  to  the  Lord  Chief  Baron  was  grounded  upon  the  affidavit 
of  the  attorney  for  the  prosecution,  which  set  forth,  that  not  having  received  the 
usual  notice  of  trial  from  the  defendants,  prior  to  the  last  Spring  Assizes,  he 
caused  a  rule  to  be  served  upon  the  defendants  calling  upon  them  to  try  the  issue 
on  this  prosecution  at  the  then  next  assizes  to  be  held  at  Yarkj  together  with  a 
notice  that  he  was  ready  and  willing  to  waive  any  objection  to  such  want  of  no- 
tice of  trial,  and  to  accept  short  notice  of  trial;  and  further,  that  if  the  defendants 
should  neglect  to  give  such  short  notice  of  trial,  an  application  would  be  made 
for  a  writ  of  procedendo  to  bring  back  the  indictment  for  trial  at  the  next  quarter 
sessions  for  the  borough  of  Kingeton-upon-Hiill.  The  affidavit  then  set  forth  that 
the  deponent  received  no  notice  of  trial  whatever^  and  that  on  the  12th  day  of 
Marchj  1852,  search  was  made  on  behalf  of  the  prosecution  at  the  office  of  the 
under-sheriff  of  Yorkshire  at  York  for  the  entry  of  any  venire  and  dittringat  to  the 
sheriff  to  empanel  a  juty  for  the  trial  of  the  said  indictment  at  the  assizes  then 
being  held  in  York^  but  that  no  such  entry  appeared  in  the  books  of  the  said 
office.  The  Lord  Chief  Baron,  upon  these  facts,  issued  the  following  summons,  a 
copy  of  which  was  served  upon  the  agent  of  the  former  attorney  for  the  defend- 
ants:— 

"Let  the  defendant's  attorney  or  agent  attend  me  at  my 
[    L.  S.    ]  Chambers  Tuesday  and  Wednesday  next,  at  eleven  of  the 

dock  in  the  forenoon,  to  shew  cause  why  a  writ  of  pro- 
Thk  Queen  on  the  eedendo  should  not  issue  to  take  back  the  indictment  from 
prosecution  of  An-  the  Queen's  Bench  to  the  quarter  sessions  for  Kingston- 
DREW  MacManus  v.      upon-EvU. 

SIatthew      Scaife  "Dated  this  17th  day  of  Marchj  1852. 

and  Thomas  Rooke.  Fred.  Pollock." 

No  cause  having  been  shewn,  the  Lord  Chief  Baron  ordered  the  procedendo  to 
issue. 

Vol.  n.— 33 
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nents  further  severally  say,  that  they  had  no  means  and 
were  unable  to  procure  any,  for  the  *purpose  of 
->  paying  their  attorney  to  tal^e  the  necessary  steps 
for  bringing  down  the  record  and  proceeding  to  trial  at 
the  said  last  mentioned  Assizes,  and  those  deponents 
were  under  the  impression  that  if  they  appeared  and  sur- 
rendered to  take  their  trial  no  other  proceeding  on  their 
part  would  be  required."  The  prisoners  returned  from 
York  home  to  KingaionrV^ponrHully  where  they  were  ap- 
prehended and  committed  to  the  borough  gaol  on  the  1st 
of  Apinl  following.  The  aflBdavit  of  their  attorney  stated 
that  on  the  3rd  of  April  last  he  was  instructed  to  appear 
for  the  prisoners  at  the  Police  Court  of  the  said  borough, 
who  were  then  in  custody  for  felony,  and  stood  charged 
before  two  of  Her  Majesty's  justices  acting  for  the  said 
borough ;  that  he  appeared  before  said  justices,  when, 
without  hearing  any  evidence  whatever,  the  said  two 
prisoners  were  committed  for  trial  before  the  Recorder 
for  the  said  borough  ( Granger  Q.  C.)  who  was  then  hold- 
ing his  Court  in  the  said  borough  for  the  trial  of  criminal 
oflfences ;  that  he  was  informed  by  the  clerk  of  said  jus- 
tices that  said  two  prisoners  had  been  arrested  on  a  bench 
warrant  issued  by  said  Recorder,  and  that  they  were 
arrested  in  consequence  of  their  not  having  taken  a  bill 
of  indictment  for  felony  down  to  the  preceding  Yoi'k 
Spring  Assizes  for  trial  pursuant  to  recognizances  entered 
into  by  them  :"  that  an  application  for  the  postponement 
of  the  trial,  on  the  ground  that  the  defence  of  such  trial 
required  very  particular  preparation,  and  also  the  atten- 
dance of  several  witnesses,  was  made  on  Monday  the  5th 
April  last,  but  was  refused  by  the  said  Recorder,  and 
that  said  prisoners  were  found  guilty,  and  were  each  sen- 
tenced to  ten  years'  transportation. 

Dearshjj  in  Trinity  Term,  A.  D.  1852,  moved  the  Queen's 
Bench  for  a  rule  nisi  to  shew  cause  why  the  writ  of  pro- 
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cedendo  issued  by  the  Lord  Chief  Baron  at  *Cham- 
bers  in  vacation  should  not  be  set  aside,  and  all  ^ 
the  proceedings  consequent  thereon  in  the  Court  below 
treated  as  a  nullity.  The  grounds  for  the  rule  were,  1st, 
that  the  Lord  Chief  Baron  had  no  jurisdiction  to  issue 
the  writ,  and,  2dly,  that  supposing  there  were  jurisdic- 
tion, the  prisoners  were  not  summoned  to  shew  cause. 
At  common  law,  when  once  a  record  was  removed  by 
certiorari  from  the  inferior  jurisdiction  into  the  Court  of 
Queen's  Bench,  and  was  filed  and  entered  of  record,  there 
was  no  power  to  send  it  back.  This  was  clear  from  4th 
Inst.j  p.  73,  where  it  was  said,  "And  so  supreme  is  the 
jurisdiction  of  this  Court,  that  if  any  record  be  removed 
into  this  Court,  it  cannot  (being  as  it  were  in  his  centre) 
be  remanded  back  again,  unless  it  be  by  act  of  Parlia- 
ment. And  this  appeareth  by  the  judgment  of  the  Far* 
liament  in  anno  6,  Hen.  8 ;  but  by  the  authority  of  that 
act  indictments  of  felonies  and  murders  removed  into  the 
King's  Bench  may,  by  the  justices  of  that  Court,  be  re- 
manded, and  this  Court  may  send  down  as  well  the 
bodies  of  aU  felons  and  murderers  as  their  indictments 
into  the  counties  where  the  same  murders  or  felonies 
were  committed  or  done,  &c.,  in  such  manner  as  if  the 
indictments  had  not  been  brought  into  the  King's  Bench. 
But  the  justices  of  the  King's  Bench,  of  their  own  au- 
thority, may  grant  a  nisi  prius,  in  case  of  treason,  felony, 
and  other  pleas ;  for  they  send  but  the  transcript  of  the 
record,  and  not  the  record  itself,  as  shall  be  said  in  the 
chapter  of  justices  of  nisi  prius.  But  if  the  justices  of  the 
King's  Bench  do  perceive  that  any  indictment  is  to  be 
removed  into  that  Court  by  practice  or  for  delay,  the 
Court  may  refuse  to  receive  the  same  before  it  be  entered 
of  record,  and  remand  the  same  back  again  for  justice  to 
be  done."    It  was  agreed  by  the  Court  of  King's  Bench, 
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in  the  case  of  The  Emg  v.  WhiUow,  HiL,  6  Oeo. 
J  1,  that  by  *the  common  law,  if  a  certiorari  be 
once  filed,  the  proceedings  below  can  never  be  revived 
by  d^ny  procedendo ;  2  Hawh.  P.  (7.,  c.  27,  s.  68.  K  the 
certiorari  had  been  unlawfully  obtained, — ^which  was  not 
suggested  here, — ^it  might  be  taken  oflf  the  file;  Bex  v. 
Wakefield  J  1  Burr.  488.  In  that  case  it  was  said,  "We 
are  all  of  opinion  that  the  writ  of  certiorari  be  superseded 
{quia  imprcmdi  emanavit),  the  return  taken  off  the  file. 
and  the  order  remanded;"  Bex  v.  Miz.  NvchoUa^  Pas.  18 
Geo.  2,  B.  R.,  and  Bex  v.  Gaoers,  Pas.  28  Geo.  2,  B.  R., 
are  there  referred  to.  And  in  the  case  of  Bex  v.  Glace. 
4  Burr.  2456,  the  Court  said,  "As  this  certiorari  is  filed, 
the  proper  previous  motion  to  this  motion  for  a  procedendo 
would  have  been  to  take  the  certiorari  off  the  file^'  for  you 
cannot  move  for  a  procederido  while  it  is  upon  the  file 
here.  Numberless  authorities  might  be  cited  to  shew 
that  at  common  law  the  Court  possessed  no  power  to 
send  back  a  record  when  once  on  the  file  of  the  Court. 
The  statute  of  6  Hen.  8,  c.  6,  doubtless  gave  the  justices 
of  the  bench  power  to  send  the  record  back  in  cases  of 
"  felony  and  murder"  to  the  inferior  Court.  It  is  neces- 
sary to  look  closely  at  the  wording  of  the  statute.  "  Be 
it  therefore  ordained  that  the  justices  of  the  King's 
Bench  for  the  time  being  have  fiiU  authority  and  power 
by  their  discretions  to  remand  and  send  down,  as  well 
the  bodies  of  aU  felons  and  murderers  brought  or  re- 
moved, or  that  shall  be  brought  or  removed,  before  the 
King  in  his  Bench,  as  well  their  indictments  into  the 
counties  where  the  same  matters  or  felonies  have  been 
committed  or  done,  and  to  command  all  justices  of  gaol 
delivery,  justices  of  peace,  and  all  other  justices  and 
commissioners,  and  every  of  them  to  proceed  and  deter- 
mine upon  all  the  aforesaid  bodies  and  indictments  so 
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removed  after  the  course  of  the  common  law,  &c/* 
Under  this  statute  *the  justices  of  the  Queen's  L  ^  ^ 
Bench  in  their  discretions  had  power  to  remit  the  record, 
after  it  was  filed,  to  the  inferior  Court;  but  it  is  con- 
tended, that  it  is  a  power  given  to  the  ftdl  Court,  and 
cannot  be  exercised  by  a  single  Judge  at  Chambers. 

Erle  J. — Every  Judge  in  Weatminaier  Hall  acts  as  a 
Judge  of  each  of  the  three  superior  Courts  when  sitting 
at  Chambers.  He  exercises  these  powers  under  11  Qeo. 
4,  &  1  Wm.  4,  c.  70,  s.  4,  and  1  &  2  Yid.  c.  45,  s.  1.  You 
cannot,  therefore,  stand  on  the  authority  of  the  passage 
in  Goke^a  Institutes. 

Dear  sly.  Many  cases  and  authorities  might  be  cited 
to  shew  that  where  a  statute  clothes  the  Court  with  a 
power  it  did  not  possess  at  common  law,  that  it  cannot 
be  exercised  by  a  single  Judge ;  Morgan  v.  iwte,  1  Chit. 
Rep.  381 ;  Shaw  v.  Boberts,  2  Dowl.  25 ;  Jones  v.  Fitzad- 
damsj  3  Dowl.  Ill ;  Oea^ch  v.  Ooppen,  2  Dowl.  74 ;  Iaxtit 
der  V.  Qordon,  7  M.  &  W.  218.  It  now  becomes  import- 
ant to  see  what  are  the  powers  conferred  by  statute  on  a 
Judge  at  Chambers.  By  the  11  Geo.  4,  and  1  Wm.  4,  c. 
70,  s.  4,  every  Judge  is  authorized  to  transact  such  busi- 
ness at  Chambers  or  elsewhere  depending  in  any  of  the 
superior  Courts  (as  relates  to  matters  over  which  the 
said  Courts  have  a  common  jurisdiction),  as  may  accord- 
ing to  the  course  and  practice  of  the  Court,  be  transacted 
by  a  single  Judge.  By  the  1  &  2  Yict.  c.  45,  s.  1,  every 
Judge  of  the  superior  Courts  is  authorized  "to  transact 
out  of  Court  such  business  as  may,  according  to  the 
course  and  practice  of  the  Court,  be  so  transacted  by  a 
single  Judge.  It  is  contended  that  under  neither  of  these 
statutes  is  there  the  power  given  to  a  single  Judge  at 
Chambers  to  issue  a  writ  of  lyrocedendo.  There  being, 
therefore,  no  power  at  common  law  to  remit  the  record, 
it  rests  entirely  upon  the  statute  of  Hen.  8,  and  it  is  sub- 
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<.K-|  q-|  mitted  that  this  statute  confers  *the  power  upon 
the  fvM  Gourtf  and  that  the  statutes  relating  to 
the  Judge  at  Chambers  in  nowise  authorizes  a^single 
Judge  at  Chambers  to  issue  a  procedendo  after  it  is  once 
filed  and  entered  of  record.  But  it  is  contended,  that 
even  supposing  the  Court  should  be  of  opinion  that  the 
Lord  Chief  Boron  had  jurisdiction  to  issue  the  writ,  still 
that  the  prisoners  should  have  been  summoned  to  shew 
cause,  which  the  affidavits  shew  was  not  done.  In  Oor- 
ner'a  Or.  Prac.  it  is  laid  down,  that  if  the  application  be 
made  to  the  Court  it  must  be  for  a  rule  nisi ;  and  if  to  a 
single  Judge,  by  a  summons.  In  this  case  the  Lord  Chief 
Baron  did  not  hear  the  parties,  neither  were  they  sum- 
moned. Upon  both  of  these  grounds,  or  upon  either,  it 
is  submitted  that  the  Court  will  grant  a  rule  nisi. 

Lord  Campbell  C.  J. — No  ground  has  been  laid  for  this 
motion.  The  contention  has  been  that  a  single  Judge 
sitting  at  Chambers  had  no  right  to  make  this  order,  and 
that  involves  the  real  question  whether  there  is  a  dis- 
tinction between  a  Judge  of  this  Court  and  a  Judge  of 
any  other  Court,  exercising  the  jurisdiction  which  the 
Lord  Chief  Baron  in  this  case,  did,  in  fact,  exercise. 
Then,  has  a  Judge  of  this  Court  authority  to  make  an 
order  such  as  that  complained  of,  according  to  the  course 
and  practice  of  this  Court  ?  If  he  has,  a  like  power  is 
given  by  1  Vict  c,  46,  to  the  Judge  of  any  other  Court 
sittiQg  as  a  Judge  of  this  Court.  I  have  no  doubt  that 
a  Judge  of  this  Court  has  the  jurisdiction,  subject  always 
to  the  review,  affirmation,  or  the  rescinding  of  what  he 
may  do  by  this  Court.  What  a  Judge  may  so  do  may 
be  embodied  in  a  rule  of  this  Court,  and  in  like  manner 
the  order  of  the  Chief  Baron  in  this  case  may  be  made 
a  rule  of  this  Court.  Such  a  practice  appears  to  prevail, 
and  the  power  which  is  exercised  thereby  seems  to  have 
been  most  usefully  confirmed  by  the  statute  1  T^/.  c.  45. 
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*Then  there  is  no  ground  for  sajdng  that  the  t^c^a 
power  has  not  been  properly  exercised.  There 
was  an  order  for  a  procedendo^  and  a  new  trial,  which  we 
must  suppose  to  have  been  properly  conducted,  and  if 
the  conviction  is  not  satisfactory  to  the  prisoner,  then 
application  should  be  made,  not  here,  but  to  another  au- 
thority, with  a  view  to  the  exercise  of  the  clemency  of 
the  Crown. 

CoLERmGE  J. — The  effect  of  the  statute  was  to  make 
the  Lord  Chief  Baron  a  Judge  of  this  Court,  for  the  pur- 
pose of  the  application  made  to  him,  and  looking  at  the 
course  and  practice  of  this  Court,  we  can  have  no  doubt 
that  a  Judge  of  this  Court  mi^t  have  done  what  the 
Chief  Baron  did.  The  course  and  practice  of  the  Court 
we  know  from  the  best  authority — ^that  of  the  Masters 
of  the  Crown  Office  and  the  experience  of  every  one  of 
us.  I  have  often'  directed  certwrari  and  a  procedendo  to 
issue.  Then  it  is  said  that  there  ought  to  have  been  a 
summons  to  shew  cause  before  the  procedendo  issued. 
Surely  that  is  entirely  and  properly  in  the  discretion  of 
the  Judge.  As  to  the  other  point,  I  agree  that  nothing 
can  be  done  for  the  prisoners  here.  They  are  detained 
under  the  judgment  of  a  Court  of  B^cord,  and  they  must 
apply  to  the  Crown,  which  alone  can  assist  them. 

Erle  J. — The  question  of  jurisdiction  is  different  from 
that  of  discretion,  and  I  say  this  because  I  will  not  pre- 
sume to  sit  in  judgment  on  those  who,  by  law,  are  re- 
quired to  exercise  a  discretion.  Then,  has  a  Judge  at 
Chambers  jurisdiction  in  such  a  case  as  this?  I  see  no  din- 
tinction  between  an  inferior  Court  when  treating  a  case  of 
felony,  and  when  treating  any  other  proceeding  therein ; 
so  far  as  the  course  and  practice  of  this  Court  in  respect 
of  the  power  to  remove  indictments  or  to  order  that  they 
be  proceeded  with  is  concerned,  I  think  the  facts  show 
that  this  case  is  not  within  that  class  of  statutes  in 
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.,.  r  o-i  1  which  power  is  given  sometimes  to  *the  Court  ex- 
clusively,  and  sometimes  to  a  Judge  exclusively ; 
but  that  is  quite  an  ordinary  case  according  to  the  prac- 
tice of  this  Court,  which  a  Judge,  as  the  delegate  of  the 
(Jourt,  may  deal  with  at  Chambers. 

Crompton  J. — There  is  no  ground  for  interfering  in 
this  case.  To  say  that  the  Lord  Chief  Baron  had  no 
jurisdiction  is  quite  unfounded,  for  the  general  power  of 
a  Judge  of  this  Court  to  act  in  such  matters  as  this  at 
Chambers  is  not  aflFected  by  the  statute,  and  I  agree  with 
my  Brother  Erle  that  the  statute  is  not  one  which  ex- 
pressly excludes  the  authority  either  of  the  Court  or  of  a 
single  Judge.  The  question  of  the  summons  was  neces- 
sarily within  the  discretion  of  the  Judge  on  his  notion  of 
what  the  facts  disclosed  to  him  required.  It  is  not  for 
US  to  say  whether  there  has  been  any  hardship  because 
the  remedy  must  be  sought  elsewhere. 
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The  wife  of  a  person  in  whose  house  an  offence  is  committed,  snch  person  not 
being  prosecutor^  nor  engaged  in  the  apprehension,  prosecution,  or  examination 
of  the  offender,  and  the  offence  not  being  in  any  way  connected  with  the  manage- 
ment of  the  house,  is  not  a  person  in  authority  within  the  rule  which  excludes 
confessions. 

The  prisoner  was  tried  at  the  last  Assizes  for  Susaex 
before  Parke  B.,  on  the  coroner's  inquisition,  for  wilful 
murder  of  her  new  bom  child.  There  was  an  indictment 
also  against  her  for  the  same  o£fence. 

She  was  found  guilty  of  the  misdemeanor  of  concealing 
the  birth  of  her  child. 

There  was  offered  in  evidence  against  her  a  confession 
made  by  her,  in  the  presence  of  her  mistress,  to  a  surgeon 
who  attending  her,  of  her  having  strangled  her  child  with 
a  thread,  and  placed  the  dead  body  in  a  privy,  where  it 
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was  founds  with  the  thread  round  its  neck.  Her  mistress 
had  told  her,  before  the  surgeon  came  in^  that  ^^  she  had 
better  speak  the  truth/'  and,  in  answer,  she  said  she 
would  tell  it  to  the  surgeon. 

An  objection  was  taken,  that  any  subsequent  confession 
was  inadmissible.  After  consulting  CoL£Rn)GE  J.,  his 
Lordship  received  the  evidence,  being  of  opinion  that  in 
this  case  her  husband,  not  being  the  prosecutor,  nor  the 
offence  in  any  way  connected  with  the  management  of 
the  house,  the  prisoner's  mistress  could  not  be  considered 
iis  having  any  control  over  the  prosecution  so  as  to  raise 
a  presumption  that  the  inducement  held  out  by  her  would 
be  likely  to  cause  her  to  tell  an  untruth. 

The  prisoner  was  acquitted  of  the  murder,  because  the 
j  ury  believed  that  she  was  in  such  a  state  of  mind  that 
»he  did  not  know  what  she  was  about  at  the  time. 

The  learned  Baron,  therefore  requested  the  opinion  of 
the  Judges,  whether  the  evidence  was  admissible. 

On  the  24th  AprUy  A.  d.  1852,  this  case  was  argued 
*before  Pollock  C.  B.,  Pakke  B.,  Erle  J.,  Wil-  p^^no 
LLAMS  J.,  and  Cbompton  J.  L 

Oreasy,  for  the  prisoner. 

The  question  for  the  Court  is,  whether  the  words  "  she 
had  better  speak  the  truth"  spoken  to  the  prisoner,  a  do- 
mestic servant,  by  her  mtstresSy  were  such  an  inducement 
as  to  render  the  confession  made  by  her  inadmissible  in 
evidence.  In  the  case  of  Beg.  v.  Oamerj  1  Den.  C.  C. 
329,  where  a  girl,  thirteen  years  of  age,  who  was  indict- 
ed for  administering  poison  to  her  mistress,  with  intent 
to  murder  her,  and  the  surgeon,  who  attended  the  mis- 
tress, said  to  the  prisoner,  in  the  presence  of  her  mistress, 
that  "  it  would  be  better  for  her  to  speak  the  truth,"  the 
confession  was  excluded ;  but,  it  must  be  confessed,  that 
a  distinction  may  be  taken  between  that  case  and  this. 
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Erle  J. — ^As  a  universal  rule  an  exhortation  to  tell  the 
truth  ought  not  to  exclude  a  confession. 

Creasy.  Nor  is  the  present  case  like  the  case  of  Bex 
V.  Upchurchy  R.  &  M.,  C.  C.  465,  because  there  the  pri- 
soner, a  girl,  had  attempted  to  set  fire  to  her  master's 
house,  and  his  wife,  her  mistress,  who  took  part  in  the 
management  of  the  house,  said,  "  Mary,  my  girl,  if  you 
are  guilty  do  confess ;  it  will,  perhaps,  save  your  neck." 

Pollock  C.  B. — Nor  is  the  present  case  like  the  ca£« 
of  Beg.  V.  Garner y  for  there  a  domestic  servant  had  at- 
tempted to  murder  her  mistress,  in  whose  presence  tlie 
inducement  was  held  out. 

Parke  B. — The  question  is,  whether  an  inducement 
held  out  by  the  wife  of  a  person  not  being  the  prosecutor, 
and  the  oflFence  not  being  connected  with  the  manage- 
ment of  the  house,  is  sufficient  to  exclude  the  confession  ? 

Greasy.     In  B^x  v.  KmgaUm,  4  Car.  &  P.  387,  where, 
*5241   ^^  *^  indictment  for  administering  arsenic,  *it  ap- 
peared that  the  surgeon  who  was  called  in,  said 
to  the  prisoner,  "  You  are  under  suspicion  of  this,  and 
you  had  better  tell  all  you  know." 

Parke  B. — That  has  nothing  to  do  with  the  present 
case. 

Greasy.  All  the  cases  are  collected  in  GilhanCs  case^ 
R,  &  M.,  C.  C.  186,  where  a  confession  made  in  conse- 
quence of  the  exhortation  of  a  clergyman  was  held  to  be 
admissible ;  and  are  also  in  Joy  on  Confessions.  {Bex 
v.  Bowe,  R.  &  R.  153 ;  Beg.  v.  Taylor,  8  Car.  &  P.  735 ; 
Bex  V.  SimpaoTif  R.  &  M.,  C.  C.  410.)  In  [none  of  the 
cases  where  the  inducement  was  held  to  exclude  the  con- 
fession, was  the  o£fence  unconnected  with  the  person,  or 
property^  or  dwelling-house  of  the  master  and  mistress, 
as  in  the  present  case ;  and  the  question  is,  can  the  Court 
extend  the  rule  respecting  persons  in  authority  to  the 
master  and  mistress  of  the  person  in  whose  house  an 
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offence  of  this  nature  has  been  committed  ?  But^  it  is 
submitted  that  the  Court  is  not  so  much  to  inquire 
whether  the  inducement  was  held  out  by  the  prosecutor, 
as  whether  the  person  who  held  it  out  was  likely  to  be 
the  prosecutor  ?  In  criminal  cases  the  Crown  is  the  pro- 
secutor, but  the  Crown  is  put  in  motion  by  private  indi- 
viduals, and  a  case  occurred  not  very  long  ago  where 
three  persons  were  endeavouring  to  act  the  part  of  the 
prosecutor.  The  master  and  mistress  of  a  house  in 
which  such  an  outrage  had  been  committed,  were  most 
likely  to  become  the  prosecutors.  K  the  test  who  was 
likely  to  be  prosecutor  be  strictly  applied,  a  married 
woman  never  would  be  bound  over  to  prosecute.  But 
who  would  be  so  likely  to  give  information,  as  the  mas- 
ter and  mistress  ?  What  party  would  be  more  likely, 
considering  the  nature  of  the  offence,  to  interfere  than 
the  mistress  ?  Suppose  the  matter  hushed  up ; — ^if  the 
♦master  and  mistress  had  been  parties  to  the  con-  ^mk 
cealment  of  the  offence,  would  they  not  have  been 
guilty  of  misprision  of  felony  ?  It  is  said  that  the  offence 
has  nothing  to  do  with  the  management  of  the  house. 
But  who  has  so  much  authority  over  the  mind  of  a  maid- 
servant as  her  mistress  ?  Is  it  not  in  the  department  of 
the  wife  to  look  after  the  morals  of  her  female  servants  ? 
We  must  not  look  at  the  case  as  lawyers,  but  consider 
what  would  be  the  natural  result  of  an  inducement  by 
such  a  person.  The  test  is  not,  it  is  submitted,  who  is 
the  party  to  set  justice  in  motion,  but  who  is  most  likely 
to  have  influence  ?  Who  is  it  most  natural  that  the  pri- 
soner should  look  to  ?  The  mistress,  qua  mistress  is  also 
said  to  be  a  person  in  authority.  It  is  said  by  Mr.  Pitt 
Taylor  (1  P.  Tayl  Ev.  587)  :  "  And  first,  as  to  the  per- 
son by  whom  the  inducement  is  offered.  Here  it  is  very 
clear  that  if  the  promise  or  threat  be  made  by  any  one 
having  authority  over  the  prisoner,  as  for  instance  by 
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the  prosecutor,  the  master  or  mistress  of  the  prisoner, 
the  constable,  or  other  ofiScer  or  person  having  him  in 
custody,  a  magistrate  or  the  like,  the  confession  will  be 
rejected  as  not  being  voluntary."  In  2  Ruaadl  on  CrimeSy 
839,  it  is  observed — ^^  With  regard  to  the  persons,  whose 
inducements  will  prevent  the  admission  of  confessions,  it 
should  seem  that  all  who  are  engaged  in  the  apprehen- 
sion, prosecution,  or  examination  of  a  prisoner,  are  con- 
sidered as  persons  of  such  authority,  that  their  induce- 
ments will  exclude  any  confession  thereby  obtained. 
Thus,  an  inducement  held  out  by  the  prosecutor,  or  the 
prosecutor's  wife,  or  his  attorney,  or  by  a  constable,  or 
the  prosecutor  in  the  apprehension  or  detention  of  the 
prisoner,  or  by  a  magistrate  acting  in  the  business,  or 
other  magistrate,  or  magistrate's  clerk,  or  by  a  gaoler  or 
:j:g26-|  chaplain  of  a  *gaol,  or  by  a  person  having  au- 
thority  over  the  prisoner,  as  by  the  captain  of  a 
vessel  to  one  of  his  crew,  or  by  a  master  or  mistress  to  a 
servant,  or  by  a  person  having  authority  in  the  matter, 
or  by  a  person  in  the  presence  of  one  in  authority,  with 
his  assent,  whether  direct  or  implied,  will  be  sufficient  to 
exclude  a  confession  made  in  consequence  of  such  an  in- 
ducement."    Rex  V.  Ihrratty  4  Car.  &  P.  570. 

Parke  B. — Bvsaell  says,  all  who  are  engaged  in  the 
apprehension,  prosecution,  or  examination  of  the  pri- 
soner. 

Greasy  referred  to  Beg.  v.  Taylor^  8  Car.  &  P.  733. 
Suppose  an  article  stolen  from  an  inmate  in  the  house 
by  a  servant,  would  not  the  mistress  have  a  presumable 
authority  ?  The  law  in  various  ways  recognises  the  au 
thority  of  a  master  and  mistress  over  their  servants, 
inflicting  heavier  punishmients  upon  servants  guilty  of 
larceny  from  their  master  or  mistress,  and  formerly,  in 
making  the  murder  of  either  of  them  petty  treason. 
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No  person  appeared  as  Counsel  for  the  Crown. 

Our.  adv.  vult. 

On  the  14th  June,  A.  D.  1852,  the  following  Judges 
being  present,  Jebvis  C.  J.,  Parke  B.,  Alderson  B., 
Maule  J.,  Cresswell  J.,  Platt  B.,  Talfourd  J.,  and 
Martin  B.,.the  following  judgment  was  read  by 

Parke  B.(a) — The  cases  on  this  subject  have  gone 
quite  far  enough,  and  ought  not  to  be  extended. 

It  is  admitted  that  confessions  ought  to  be  excluded 
unless  voluntary,  and  the  Jvdge,  not  the  jury,  ought  to 
determine  whether  they  are  so. 

One  element  in  the  consideration  of  this  question  as 
to  their  being  voluntary  is,  whether  the  threat  or  induce- 
ment was  such  as  to  be  likely  to  influence  the  prisoner. 
*Perhaps  it  would  have  been  better  to  have  held  r«c9»T 
(when  it  was  determined  that  the  Jvdge  was  to 
decide  whether  the  confession  was  voluntary) ,  that  in  all 
cases  he  was  to  decide  that  point  upon  his  own  view  of 
all  the  circumstances,  including  the  nature  of  the  threat 
or  inducement,  and  the  character  of  the  person  holding 
it  out  together,  not  necessarily  excluding  the  confession 
on  account  of  the  character  of  the  person  holding  out 
the  inducement  or  threat. 

But  a  rule  has  been  laid  down  in  different  precedents 
by  which  we  are  bound,  and  that  is,  that  if  the  threat 
or  inducement  is  held  out  actually  or  constructively  by 
a  person  in  authority ,  it  cannot  be  received,  however 
slight  the  threat  or  inducement,  and  the  prosecutor, 
magistrate,  or  constable,  is  such  a  person,  and  so  the 
master  or  mistress  may  be. 

If  not  held  out  by  one  in  authority,  they  are  clearlv 
admissible. 

(a)  The  Editor  is  indebted  to  the  kindness  of  Parke  B.,  for  bis  Lordship's 
MS.  of  the  above  judgment. 
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The  authorities  are  collected  in  Mr.  Jotfs  very  able 
Treatise  on  Oon/essions  and  Challenges^  p.  23. 

But  in  referring  to  the  cases  where  the  master  or  mis- 
tress have  been  held  to  be  persons  in  authority,  it  is  only 
when  the  offence  concerns  the  master  or  mistress,  that 
their  holding  out  the  threat  or  promise  renders  the  con- 
fession inadmissible. 

In  Bex  V.  Upchurcliy  R.  &  M.,  C.  C.  865,  the  offence 
was  arson  of  the  dwelling-house,  in  the  management  of 
which  the  mistress  took  a  part.  Beg.  v.  Taylor ^  8  C.  &  P. 
703,  is  to  the  like  effect;  so  Bex  v.  CarHngtarij  109 ;  Bex 
V.  Howell^  534 ;  so  where  the  threat  was  used  by  the 
master  of  a  ship  to  one  of  the  crew,  and  the  offence  com- 
mitted on  board  the  ship  by  one  of  the  crew  towards  an- 
other; and  in  that  case  also  the  master  of  the  ship 
threatened  to  apprehend  him,  and  the  offence  being  a 
felony,  and  a  felony  actually  committed,  would 
^  have  a  power  to  do  so,  on  reasonable  *suspicion 
that  the  prisoner  was  guilty.  In  Bex  v.  Warringham^ 
tried  before  me,  Surrey  Spring  Assizes,  1851,  the  con- 
fession was  in  consequence  of  what  was  said  by  a  mistress 
of  the  prisoner,  she  being  in  the  habit  of  managing  the 
shop,  and  the  offence  being  larceny  from  the  shop.  This 
appears  from  my  note,  (a) 

In  the  present  case,  the  offence  of  the  prisoner,  in  kill- 
ing her  child  or  concealing  its  dead  body,  was  in  no  way 
an  offence  against  the  mistress  of  the  house.  She  was 
not  the  prosecutrix  then,  and  there  was  no  probability 
of  herself  or  the  husband  being  the  prosecutor  of  an  in- 
dictment for  that  offence ;  in  practice  the  prosecution  is 
always  the  result  of  a  coroner's  inquest.  Therefore,  we 
are  clearly  of  opinion  that  the  confession  was  properly 
received. 

Conviction  confirmed. 

(a)  See  ante^  p.  447. 
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The  pages  referred  to  are  those  between  brackets  [       ]. 

ABANDONING  CHILD. 

An  indictment  alleged  that  the  prisoner  intending  to  ii^nre  the  inhabitants  of 
the  parish  of  B.,  and  to  burthen  them  with  the  maintenance  of  a  bastard 
child  of  the  prisoner,  four  days  old,  and  not  named  and  unable  to  walk  or  to 
take  care  of  itself  or  to  make  known  its  wants,  did  abandon  and  desert  the 
said  child  without  having  provided  any  means  for  its  support."  Held  bad  (1), 
because  there  was  no  averment,  that  the  prisoner  had  the  means  of  supporting 
the  child,  or  (2),  that  the  child  had  sustained  anj  injury  by  the  abandonment. 
Reg,  V.  Ilogan^  277 

ACT  BOOK. 
See  Pebjuby. 

AMENDMENT. 
See  Labcbmt. 

ARRAIGNMENT. 

14  and  15  Vict*  c.  19,  s.  9,  makes  no  alteration  in  the  mode  of  arraigning  pri- 
soners.   Reg,  y.  ShtUUeworthj  361.    Reg.  y.  Keg^  347 

ASSAULT. 
See  RoBBBBY. 

Under  14  &  15  Vict,  c.  100,  s.  11,  if  a  robbery  under  aggravated  circumstances 
be  charged  in  the  indictment :  ffeldf  that  the  jury  may  find  an  aggravated 
felonious  assault  with  intent  to  rob,  and  that  the  persons  found  guilty  of  such 
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■n  aggravated  aesaalt  are  liable  to  transportation  for  life  under  aeclg.  3  uid 
10  of  T  Wm.  ikl  Vkt.  c.  ST ;  the  asuult  fottowing  the  natare  of  the  robber>-. 
S^.  T.  MiicheU,  4G8 

BAILEE. 

See  LiBCiKT. 

BASTARD. 

See  AsuDoima  Cbild. 

A  soldier  wu  Indicted  for  anlawfollf  &nd  contemptnonBl7  refaaing  to  comply 
with  an  order  of  Fetlj  SesBions,  made  nnder  sCat,  1  k  8  Fief.  c.  lOI,  s.  3,  re- 
quiring him  to  paj  a  anm  of  money  weekly  for  the  maintenance  of  a  baitard 
cbild.  ZfeJrf  (1)  that  an  indictment  nonld  Ue ;  (3)  that  the  oRence  iras  a 
"criminal  matter"  within  the  eicepUoa  in  Btatnt«3  11  A  12  I'lW.  c.  11,  a.  52, 
and  13  Md  13  Vk(.  c.  10,  ■.  53  (Mutiny  Act),  and  therefore  the  fact  of  the 
defendant  being  a  loldier  was  no  defence.     Rtg,  t.  Fmail,  51 

BASTABDT. 
See  Fkhjcbt. 
BURGLAKY. 

The  prisoner  was  indicted  for  baring  burgtariously  broken  and  catered  tlii^ 
house  of  the  prosecutor,  in  the  night  time,  with  intent  to  ateal  the  "  goods  and 
chattels"  therein.  The  jury  fonnd  that  he  broke  and  entered  the  honse  villi 
intent  to  st«al  the  mortgage  deeds :  Held,  that  being  eubaiating  securities  for 
the  payment  of  money,  mortgage  deeds  are  chotei  in  aelion,  and  as  such,  were 
improperly  described  in  the  indictment  as  goods  and  chattels,  and,  conse- 
quently, that  the  couTiction  was  wrong.    Beg,  r.  PotccU,  40:: 

BURIAL. 

See  NtiiS4!fci. 
CEKTIFICATE. 


CEBTIOBARI, 
See  FaociDEMDO. 


^ 


CHARACTER. 
Rin.  T.  SBBiMPToa,  319. 
OHOSES  IN  ACTION. 
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COIN. 
See  UTTiBoro. 
Pbimoipal  (2). 

COMBINATION. 

See  COMBPIBAOT. 

CONFESSION. 

1.  A  police  constable,  who  apprehended  a  man  on  a  charge  of  murder,  having 
told  him  the  natore  of  the  charge  against  him,  said  "he  need  not  say  any- 
thing to  criminate  himself:  what  he  did  say  would  be  taken  down,  and  used 
as  evidence  against  him."  The  prisoner,  thereupon,  made  a  confession: 
ffeldf  that  the  confession  was  rightly  admitted  in  evidence. 

Note. — Itez  v.  Drew,  8  Car.  k  P.  140 ;  Rex  v.  Martotif  2  Moo.  k  Rob.  614 ;  Ee^, 
V.  Farley,  1  Cox,  76,  and  Beff.  v.  Harrie,  ib.  106,  are  overruled.    Beg,  v.  Baldry, 

430 

2.  In  order  to  render  a  confession  by  a  prisoner  admissible  the  prosecution  must 
shew  affirmatively,  to  the  satisfaction  of  the  Judge,  that  it  has  not  been  made 
under  the  influence  of  an  improper  inducement :  if  this  appear  doubtful  on 
the  evidence  the  confession  ought  to  be  rejected. 

On  an  indictment  for  stealing  the  goods  of  two  persons  in  partnership,  a  con- 
fession made  after  an  inducement  to  confess  has  been  held  out  in  their  ab- 
sence by  the  wife  of  one  of  them,  who  assisted  in  the  management  of  their 
business,  is  inadmissible.  Bey,  v.  Warrmffhamj  447 

3.  The  wife  of  a  person  in  whose  house  an  offence  is  committed,  such  person  not 
being  prosecutor,  nor  engaged  in  the  apprehension,  prosecution,  or  examina- 
tion of  the  offender,  and  the  offence  not  being  in  any  way  connected  with  the 
management  of  the  house,  is  not  a  person  in  authority  within  the  rule  which 
excludes  confessions.    Beg,  v.  Mocre,  522 

CONFIRMATION. 

See  Bio.  v,  Jakib,  1. 

.Mabbiaoi. 

CONSPIRACY. 

■  ■ 

1.  A  conspiracy  by  false  pretences  to  procure  an  infiuit  female  to  have  illicit 
carnal  connection  with  a  man,  is  an  indictable  misdemeanor  at  common  law. 
Beg,  v.  Mear$y  79 

2.  In  an  indictment  for  a  conspiracy  at  common  law  to  effect  objects  prohibited 
by  a  statute,  it  is  enough  to  follow  the  words  of  the  act  of  Parliament. 

Therefore  an  indictment  which  charged  a  conspiracy  to  force  workmen  to  depart 
from  their  employment,  to  raise  the  rate  of  wages,  &c.,  by  "  molesting,"  by 
"threats,"  by  "intimidating,"  by  "obstructing/'  kc,.  In  violation  of  6  Oeo.  4, 
c.  129 :  IMd  good,  without  setting  out  the  meant  emplo^yed  to  molest,  intimi* 
date,  or  obstruct,  or  the  threats  that  were  held  out. 

Three  counts  charged  that  the  defendants  conspired  «  unlawAilly  to  intimidate, 
prejudice  and  oppress"  the  prosecutors  in  their  trade  ftod  occupation,  and  "  by 

Vol.  n — 84 
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divers  subtle  means  and  deyices,  and  wicked  arts  and  practices,  to  injure  and 
oppress"  the  prosecutors ;  and  also  to  "  intimidate,  prejudice,  and  oppress"  the 
same,  and  "  to  entice  awaj  their  workmen,  and  thereby  to  injure  and  oppress" 
the  prosecutors ;  the  Court,  without  pronouncing  these  counts  bad,  recom- 
mended that  a  nolU  prosequi  should  be  entered  in  respect  of  these  three 
counts. 

Note-^Rez  y.  Twtmt^  13  East,  228,  and  Rex  y.  PywU^  1  Stark.  402,  are 
OYcrruled.    Reg.  y.  Rowlandt  and  Othere,  264 

CONSTABLE. 

See  CoHFKSsiov. 

Eyidihcb. 

CORROBORATION. 
See  Pbsjubt. 

COUNTING-HOUSE. 

What  is  a  counting-house  under  stat.  1  k9  Oeo.  4,  c.  29,  s.  16?    Reg.  t.  PotUr 

235 

CROSS-EXAMINATION. 

In  cross-examining  a  witness  for  the  prosecution,  the  counsel  will  not  be  per- 
mitted to  put  the  witness's  deposition  into  his  hand  in  order  that  he  may  read 
it,  and  then  to  ask  him  whether,  having  read  it,  he  still  perseveres  in  the  state- 
ment which  he  made  in  Court.  The  proper  course  is  to  read  the  deposition  to 
him  at  the  time,  and  to  cross-examine  upon  it,  or  to  put  it  in  afterwards  as 
evidence  for  the  prisoner.    Reg.  v.  Fordj  245 

DEFENDANT. 

Must  be  present  in  Court  when  new  trial  moved  for.  Reg,  v,  CaudweUj  372 ;  Reg. 
V.  Rowlands  and  Others^  364 

2.  But  not  where  defendant  punishable  merely  by  fine.    Reg.  v.  Parkinson^    459 

3.  Not  sentenced  for  nuisance  in  his  absence.    Reg.  v.  Chiehester^  458 

DEFILBSENT. 
See  CoHSPiBAOT. 

DEMAND  AND  REFUSAL. 
See  Marbiaob. 

DEPOSITION. 

1.  Under  stat.  11  ft  12  Viet,  c  42,  s.  lY,  the  deposition  of  a^  witness,  who  is  so  ill 
as  not  to  be  able  to  travel,  may  be  read  in  evidence  before  the  g^rand  jury,  as 
well  as  before  the  petty  jury.    Reg.  v.  Clements^  251 

2.  See  Cross-examination. 
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EVIDfiNGB. 

The  prisoner  entered  into  the  following  agreement  with  the  prosecutor : 

"iS^.  W.  engages  to  take  charge  of  the  glebe-land  of  the  Rev.  J.  B.  B,  C,  his 
wife  undertaking  the  dairy  and  poultry,  Ac,  at  fifteen  sliillings  a  week,  till 
Mchaelmtu  1850,  and  afterwards  at  a  salaiy  of  261,  a-year,  and  a  third  of  the 
clear  annual  profit  after  all  expenses  of  rent,  rate,  labour  and  interest  on  capi- 
tal, Ac,  are  paid,  on  a  fair  valuation,  made  from  Michaelmas  to  Michadmas, 
Three  months'  notice  on  either  side  to  be  given,  at  the  expiration  of  which 
time  the  cottage  to  be  vacated  by  S.  IT.,  who  occupies  it  as  bailiff,  in  addition 
to  his  salary.    March  12,  1850. 

(Signed)  «  J:  B,  B.  C. 

''S,  A.  IF." 
Uddj  that  this  was  not  a  contract  of  partnership,  but  an  agreement  for  the 
hire  of  a  labourer,  and  that  being  within  the  exemption  of  the  Stamp  Act,  i^ 
was  admissible  in  evidence  unstamped. 

The  prisoner,  in  accounting  with  the  wife  of  the  prosecutor,  as  he  was  ac. 
customed  to  do,  on  the  4th  of  October ^  denied  the  receipt  of  two  sums  of  money 
which  he  had  received  on  account  of  his  master,  and  appropriated  them  to  his 
own  use :  ffeld,  that  this  was  embezzlement,  although  Mtchadmaa  was  the  time 
Ag^ed  upon  when  a  valuation  was  to  be  made,  and  the  profits  ascertained. 
Reff.  V.  Wbrilei/f  333 

2.  Improper  reception  of  evidence.    Reg.y,  Scaife  and  Rooke^  281 

3.  On  the  trial  of  an  indictment,  containing  counts  for  stealing,  and  for  receiving 
property  of  A,,  knowing  it  to  be  stolen  firom  other  persons  at  other  times,  is 
not  admissible  to  prove  either  the  stealing  or  the  receiving.    Reg,  v.  Od^^ 

264 

4.  A  lunatic  under  confinement  in  a  lunatic  asylum,  is  admissible  as  a  witness  if 
the  Judge  considers  him  competent  in  point  of  understanding,  and  to  be  aware 
of  the  nature  and  sanction  of  an  oath.  The  lunatic  may  be  examined  and  cross- 
examined,  and  witnesses  called  on  either  side,  in  order  to  determine  the  ques- 
tion of  competency  ;  but  when  admitted,  it  is  for  the  jury  to  determine  tf  hether 
his  testimony  is  affected  by  his  insanity,  and  what  degree  of  weight  is  to  be 
attached  to  it.    Reg,  v.  HiU^  254 

5.  A.y  a  constable  employed  to  watch  a  copse,  seeing  ^.wrongfully  carrying  away 
wood  therefrom,  calls  to  him  to  stop,  and  on  B.^»  running  away  fires  at  and 
wounds  him.  B,  had  been  frequently  convicted  summarily  of  the  like  offence, 
and  by  stat.  7^8  Qeo,  4,  c.  29,  s.  39,  such  stealing,  after  two  summary  convic- 
tions, is  a  felony.  The  fact  of  these  convictions,  as  well  as  of  their  legai 
incidents,  was  wholly  unknown  to  A,  ffdd,  that  A,  was  rightly  convicted  of 
wounding,  with  intent  to  do  grievous  bodily  barm.    Reg.  v.  Dadson,  35 

EMBEZZLEMENT. 
See  Rbo.  v.  Wortlet,  333. 

ESCAPE. 

1.  In  an  indictment  under  4  Geo.  4,  c.  64,  s.  43,  for  aiding  a  prisoner  to  escape 
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from  prison,  it  is  nnnecessarj  to  set  out  the  means  which  had  been  employed 
bj  the  defendant  to  aid  the  prisoner  to  escape. 

2.  Where  a  tnmkej,  after  certain  oyertores  from  a  prisoner  confined  in  jail,  re- 
ceived into  his  possession  a  kej,  capable  of  opening  certain  locks  in  the  jail, 
which  had  been^made  hj  means  of  the  procurement  of  the  prisoner,  who  was 
then  and  there  meditating  his  escape,  with  intent  thereby,  and  by  means  there- 
of, to  enable  said  prisoner  to  escape,  ffddj  thai  this  was  a  sufficient  aiding 
within  the  statute. 

3.  And  where  upon  an  indictment  containing  nine  counts,  the  Ck>urt  of  Quarter 
Sessions  gave  a  general  judgment  that  the  defendant  be  transported  beyond 
the  seas  for  the  term  of  fourteen  years ;  and  a  writ  of  error  was  brought  on  the 
ground  that  some  of  the  counts  were  bad.  iSTeU,  that  the  fourteen  years  must 
be  taken  to  be  the  same  fourteen  years  upon  each  count,  and  that  under  11  A 
12  Vkt.  c  78,  s.  5,  the  Court  of  Error,  if  there  were  one  good  count  in  the  in- 
dictment, would  be  bound  either  to  pronounce  the  judgment  which  ought  to 
have  been  pronounced  in  the  Court  below,  or  to  remit  the  record  to  the  ses- 
sions, in  order  that  that  Court  should  pronounce  the  proper  judgment.  ffoUo- 
uojf  r.  Reg,  (Errwr^)  287 

ESTOPPEL. 
See  HioHWAT. 

FALSE  PRETENCES. 

1.  ^.,  a  servant,  had  authority,  in  tlie  absence  of  the  chief  derk,  to  buy  kitchen 
stuff  for  his  masters,  and  to  make  payHient  to  the  seller.  The  chief  clerk  was 
directed  by  the  master  to  repay  ^.  for  such  purchases  upon  the  bare  production 
by  A,  of  a  ticket,  containing  a  statement  of  such  a  purchase  haying  been  made. 
A.  produces  to  the  chief  clerk  a  ticket  containing  a  statement  of  a  purchase 
which  had  not,  in  fact,  been  made,  and  thereupon  the  chief  clerk  paid  him  2t. 
3d,  Mddj  that^.  was  not  indictable  for  larceny,  but  for  obUdning  money  under 
false'pretences.    Reg.  ▼.  Bctmetj  59 

2.  A.  was  indicted  for  a  common  law  misdemeanor  in  unlawfully  attempting,  by 
false  pretences  made  to  "  B,  and  others,"  unlawfully  to  obtain  goods,  the  pro- 
perty of  the  said  B,  and  others,  with  intent  thereby  to  cheat  the  said  B,  and 
others  of  the  same. 

It  was  proved  that  B.  was  one  of  the  firm,  and  that  the  pretences  were  made 
to  B,  alone,  though  with  intent  to  defraud  the  firm,  ffdd,  (1).  That  the  words 
<*  and  otheriy"  in  the  averment  of  the  pretences,  need  not  be  taken  to  mean  B. 
and  his  partners,  since  such  a  construction  would  make  the  indictment  bad  in 
arrest  of  judgment.  (2).  That  those  words  were  surplusage,  and  might  be  re- 
jected, and  that  therefore,  there  was  no  variance. 

SembU,  per  Jibvis,  C.  J.  If  the  words  "  B,  and  others"  were  construed  to 
mean  B,  and  others  and  partners,  proof  of  pretences  to  B,  alone  would  be  suffi- 
cient. 

SembUfper  Ebli  J. — ^Thaton  such  a  construction  being  adopted,  evidence  of 
pretences  to  any  others  but  B.  would  be  irrelevant,  and,  therefore,  inadmissible. 

SembUf  per  ILlbtiv  B.,  that  if  the  words  <*  B,  and  othert"  were  construed  to 
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meaa  the  finn,  the  proof  a«  giyen  was  correct,  and  tlie  ebjection  of  Tiriuice 
groundleM.    Beg,  ▼.  Keale^f  68 

FBHALB. 
See  GoHBPiBAOT. 

FINDING. 

Where  a  bank  note  is  lost,  and  is  fonnd  by  a  person  who  appropriates  it  to  his 
own  nse :  ffeld,  that  the  jury  are  not  to  be  directed  to  consider  at  what  time 
the  prisoner,  after  taking  it  into  his  possession,  resolved  to  appropriate  it  to 
his  own  nse,  bnt  whether  at  the  time  he  took  possession  of  it  he  knew,  or  had 
the  means  of  knowing,  who  the  owner  was,  and  took  possession  of  it  with  in- 
tent to  steal  it ;  for  if  his  original  possession  of  it  was  an  innocent  one,  no 
subsequent  change  of  his  mind,  or  resolution  to  approprialte  it  to  his  own  use, 
wonld  amount  to  larceny.    Beg,  t.  iVwtofi,  363 

FORGERY. 
See  Wasbjutt  and  Ordib. 

GOODS  AND  CHATTELS. 

See  BuBOLABT. 

GRAND  JURY. 
See  DiPOBiTioH. 

HIGHWAY. 

The  defendant  was  indicted  for  the  non-repair  of  a  highway,  which  it  was  alleged 
he  was  liable  to  repair  ratione  tenurtB,  in  respect  of  certain  lands  called  the 

To  prove  this  liability,  evidence  was  given  of  the  conviction  of  W.  8,j  a  former 
owner  and  occupier  of  the  same  lands,  for  the  non-repair  of  the  same  highway, 
shewing  .that  in  the  year  1801  a  presentment  had  been  preferred  against  him, 
alleging  his  liability  to  repair  it  ratione  tenureBj  to  which  he  pleaded  guilty. 
Evidence  was  also  given  of  the  repair  of  the  said  highway  subsequent  to  the 
conviction  of  W.  8.,  by  the  occupiers  of  the  lands,  of  whom  the  Saw-pU  Field 
formed  part ;  that  public  notice  was  given  when  the  said  Saw'^  Field  was 
offered  for  sale  of  the  liability  to  repair  the  highway  in  question,  and  that  the 
defendant  who  purchased  the  lands  after  such  notice  was  now  the  owner  and 
occupier  of  the  same  Saw-pU  Field,  Held,  by  all  the  Judges,  that  there  was 
evidence  to  go  to  the  jury  of  immemorial  usage,  and  the  defendant's  liability 
to  repair  the  highway  ratione  ttnurce. 

Held,  by  Parks  B.,  Aldbbsov  B.,  Pattbsom  J.,  and  Colbbiikib  J.  that  the  defend- 
ant was  eeiopped  from  denying  his  liability  in  consequence  of  the  conviction  of 
W,  8,  with  whom  he  was  a  privy  in  estate. 

If^  by  Platt  B.,  that  the  immemorial  oBage,  in  reelect  of  which  the  deleiid- 
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ant  WAS  charged,  was  not  conclnslrely^  established,  and  that  the  qaestion  of 
estoppel,  not  baring  been  raised  at  the  trial,  was  not  now  matter  for  the  con- 
sideration of  the  Judges.     Reg.  t.  Btakemartf  410 

HOUSE-BREAKING,  (IMPLEMENTS  OF.) 

Keys  are  implements  of  housebreaking  within  14  &  15  Vict.  c.  19,  s.  1;  for 
though  commonly  used  for  la¥rful  purposes,  thej  are  capable  of  being  employ- 
ed for  purposes  of  housebreaking,  and  it  is  a  question  for  the  juiy  whether  the 
person  found  in  possession  of  them  by  night,  had  them  without  lawful  excuse, 
with  the  intention  of  using  them  as  implements  of  housebreaking. 

SemhU^  per  Maulb  J.,  that  the  printed  copy  of  the  section  of  the  statute  is  wrongly 
punctuated,  and  that  the  word  "  key"  is  within  the  express  terms  of  the  act  of 
Parliament.    Reg.y,  Oldham,  472 

IDEM  SONANTIA. 
See  Rbo.  t.  Davis,  231. 

INDICTMENT. 

1.  After  verdict,  defective  averments  in  the  second  count  of  an  indictment  may 
be  cured  by  reference  to  sufficient  averments  in  the  first  count  Reg.  v.  TTaver- 
Um  (Inhab.),  340 

2.  Refusal  to  solemnize  a  marriage.    Reg.  v.  Jame$,  1 

3.  An  indictment  in  the  first  count  charged  A.  with  stealing  a  promissory  note 
from  the  person  of  B. ;  in  the  second  count  with  stealing  a  bank  note  from  the 
person  of  B. ;  in  the  third  count  with  receiving  the  aforesaid  goods,  "  so  as 
aforesaid  feloniously  stolen."  A.  was  acquitted  on  the  two  first  counts  and 
convicted  on  the  last.  Held,  on  application  to  arrest  the  judgment,  that  alter 
verdict,  the  indictment  was  not  bad  on  the  ground  of  repugnancy  ;  because  (1). 
the  words  of  reference  in  the  third  count  did  not  necessarily  import  a  stealing; 
the  goods  by  A.  (2.)  If  they  did,  that  count  did  not  thereby  become  intrinsi- 
cally repugnant,  but  was  conceivably  capable  of  proof;  and  after  verdict  the 
Court  would  resort  to  any  possible  construction  which  would  uphold  the  in- 
dictment against  a  purely  technical  objection.    Reg.  v.  Cfraddaek,  81 

INOLOSURE. 
See  Night  Poaohiho.     . 

INDUCEMENT. 

See  CONFBBSION. 

JUDGE  (AT  CHAMBERS). 
See  Pbocbdbndo. 

JUDGMENT. 

Court  of  Error  will  pronounce  the  proper  judgment  or  remit  the  record  to  the 
Conri  below  to  do  so.    HoUowig  v.  Reg,  217 
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JURISDICTION. 

The  prisoner  was  a  travelling  salesman,  whose  datj  it  was  to  go  into  the  coiintjr 
of  D.  every  Monday  to  sell  goods  and  receive  monej  for  them  there,  and  return 
with  it  to  his  master  in  N.  every  Saturday.  He  received  two  sums  of  money 
for  his  master  in  />.,  but  never  returned  to  render  any  account  of  them.  Two 
months  afterwards  he  was  met  by  his  master  in  iV.,  who  asked  him  what  be 
had  done  with  the  money.  The  prisoner  said  he  was  sorry  for  what  he  had 
done ;  he  had  spent  it. 

JBeldj  that  the  prisoner  was  rightly  indicted  in  iV.,  there  having  been  evidence 
to  go  to  the  jury  of  an  embezzlement  in  N".    Reg.  v.  Murdoekf  308 

KBY. 
See  Houbb-Briajovo  (Imflbmintb  of). 

LARCBNY. 

1.  Stealing  pigeons.    Reg.  v.  Cheafor,  361 ;  Reg.  v.  ffoweUy  363. 

2.  Finding  bank  notes.     Reg.  v.  Prextan,  353 

3.  Two  men,  J.  and  TT.,  acting  in  concert,  and  intending  to  defraud  8.,  entered 
the  shop  of  S.,  and  by  means  of  an  artifice  induced  him  to  draw  a  cheque  on 
his  bank  for  42Z.,  payable  in  the  name  of  the  prisoner  J.^  and  then  to  accom- 
pany J.  to  the  bank  to  see  it  paid,  on  the  understanding  that  they  were  to  re- 
turn to  finish  the  transaction  by  the  payment  to  8.  of  forty-two  sovereigns,  and 
that  the  prisoner  W.  was  to  remain  at  the  shop  till  J.  and  S,  went  and  returned 
from  the  bank. 

At  the  bank,  by  the  desire  of  5.,  the  banker  handed  four  ten  pound  notes  and 
two  sovereigns  to  the  prisoner  J.  in  the  presence  of  8* 

The  prosecutor  8.^  and  the  prisoner  J.^  left  the  bank  together,  and  while  on  their 
way  back  to  SJt  shop,  J.  went  into  an  inn-yard,  and  promising  to  return  i^i- 
mediately,  absconded  with  the  four  ten  pound  notes,  and  the  two  sovereigns, 
which  he  and  the  prisoner  W.  (who  in  the  meantime  had  gone  off  from  the 
shop  with  the  forty-two  sovereigns)  appropriated  to  their  own  use. 

Held,  that  the  misappropriation  of  the  notes  and  two  sovereigns  was  larceny,  8. 
never  having  parted  with  the  property  and  possession  in  them,  and  the  prisoner 
J.  having  had  no  more  than  the  bare  custody  of  the  money  which  he  carried 
off.    Reg.  V.  Johneon  and  Wright,  310 

4.  Where  property  is  parted  with  by  a  bailee,  under  a  mistake,  his  special  property 
in  it  is  not  divested,  and  if  a  larceny  of  it  be  committed :  Held,  that  it  may  well 
be  laid  as  the  property  of  such  bailee. 

Held  also,  that  an  amendment  in  the  name  of  the  owner  of  stolen  property  may 

be  made,  at  the  trial,  by  order  of  the  Court,  under  14  k  16  Viet.  c.  100,  s.  I . 

Reg.  V.  Vineent^  464 

5.  A.,  bargaining  with  B.  about  some  waiscoats,  said,  "  You  must  go  to  the  low- 
est price,  as  it  will  be  ready  money ;"  B.  said  "  Then  yon  shall  have  them  for 
twelve  shillings,"  to  which  A.  assented.  A.  then  said  he  should  put  the  waist- 
coats into  his  gig,  which  was  then  standing  at  the  door.  B.  replied  "  very 
well."    A.  drove  off  with  the  waistcoats  without  paying  for  them,  and  ab- 
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sconded  for  two  jean.  The  jnrj  returned  the  following  verdict: — ^"  In  our 
opinion  the  waistcoats  were  parted  with  conditionallr,  and  the  money  waa  to 
be  paid  at  the  time,  and  that  A.  took  with  a  felonious  intent."  Sdd^  a  lar- 
cenj  in  A.    Reg.  y.  Cohen,  249 

6.  A.  employed  by  B.  a  tailor,  to  sell  clothes  for  him  abont  the  conntry,  was  en- 
trusted with  a  parcel  of  clothes  on  the  following  terms :  B,  fixed  the  price  of 
each  article,  and  A.  was  to  sell  each  at  that  price,  and  to  bring  back  the 
money  and  any  unsold  clothes  to  J?.,  and  he  was  to  have  three  shillings  in  the 
pound  for  his  trouble.  A,  pawns  some,  and  then  fraudulently  appropriates 
the  rest. 

Held,  that  such  appropriation  was  larceny.    Reg,  r.  Poyter,  233 

7.  In  an  indictment  for  larceny,  the  property  stolen  was  laid  as  belonging  to  Darius 
Chrietcpher,  The  prosecutor,  when  called,  said  that  his  name  was  IVius.  Held, 
that  it  was  entirely  a  question  for  the  juiy  whether  the  two  names  sounded 
alike ;  and  therefore,  as  it  had  been  treated  at  the  trial  as  a  question  of  law 
for  the  Judge,  the  conriction  was  quashed.    Reg.  v.  Dariif  231 

S.  Where  property  is  parted  with  by  a  balleei,  under  a  mistake,  his  special  pro- 
perty in  it  is  not  divested,  and  if  a  larceny  of  it  be  committed  :  Ileldy  that  it 
may  well  be  laid  as  the  property  of  such  bailee.  Held  also,  that  an  amend- 
ment in  the  name  of  the  owner  of  stolen  property  may  be  made,  at  the  trial, 
by  order  of  the  Court,  under  14  k  15  Viet.  c.  100,  s.  1.    Reg.  t.  Vincent,      464 

9.  The  prisoner  took  out  of  his  pocket  a  piece  of  blank  paper  properly  stamped  with 
a  sixpenny  stamp,  having  led  the  prosecutor  to  believe  that  he  was  about  to 
pay  him  the  sum  of  42.  lit.  Hd.  due  to  him  from  one  P.  The  prosecutor  wrote 
upon  the  paper  a  receipt  for  tiie  money ;  whereupon  the  prisoner  took  up  the 
receipt,  and  left  the  prosecutor  without  paying  him  ;  and  the  jury  found  that 
he  took  it  with  intent  to  defraud  :  Reld,  that  the  prisoner  could  not  be  convict- 
ed of  larceny,  the  prosecutor  never  having  had  such  a  possession  of  the  paper 
as  would  have  enabled  him  to  maintiun  trespass.    Reg.  v.  Smith,  349 

10.  A.  was  convicted  on  the  14th  count  of  an  indictment,  which  charged  him 
with  ''  stealing  a  piece  of  paper,  the  property  of  Ooldtmid  and  others,  his  mas- 
ters." Ooldemid  and  others  were  directors  of  the  Olobe  Insurance  Company, 
managed  the  affairs  of  ttie  Company,  appointed,  paid,  controlled,  and  dismissed 
the  clerks  and  other  servants,  and  had  the  charge  and  custody  of  all  the  books 
and  papers  of  the  Company.  The  Company  had  a  drawing  account  with 
Olynn  j*  Co.,  and  used  to  send  their  pass-books  on  Tueeday  in  every  week  to 
be  written  up,  and  their  messenger  went  on  the  following  morning  to  bring  it 
back,  when  it  was  returned  together  with  the  cheques  of  the  preceding  week. 

^  A.  was  a  salaried  clerk  in  the  office  of  the  Company,  and  also  a  shareholder ; 
it  was  his  duty  to  receive  the  pass-book  and  vouchers  fh)m  the  messenger,  and 
to  preserve  the  vouchers  for  the  use  of  the  Company.  On  the  27th  February, 
Olynn  f  Co.  delivered  the  Olche  pass-book,  containing  among  other  things  a 
certain  cashed  cheque  for  1,400/.  to  the  messenger  of  the  Company,  who  de- 
livered the  book  and  cheque  to  A.,  in  the  usual  way  and  he  thereupon  fraudu- 
lently destroyed  it.  Held  (1),  that  the  cheque  was  the  property  of  the  Direc- 
tors, and  that  A.,  though  a  shareholder  in  the  Company,  had  no  joint  property 
in  it.  (2).  That  he  was  guilty  of  larceny  as  a  servant,  inasmuch  as  the  cheque 
when  delivered  into  the  custody  of  A,,  in  (he  usual  course  of  business,  was 
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eoBttruetiTely  in  the  posseBSion  of  the  directors,  who  under  the  circumstaaees 
were  his  niMters.    Btg,  ▼.  TTolto,  14 

LUNATIC. 
See  EviDBNCB. 

MABRIAGB. 

A  clergyman  was  indicted  for  refusing  to  solemnize  a  marriage  between  Henry 
F,  and  Ann  JST.,  who  had  obtained  a  certificate  under  stat.  6  &  7  Wm,  4,  c.  85. 
It  was  proved  that  Henry  F,  applied  to  the  clergyman  after  9  p.  m.,  on  2d 
Aufftutf  and  desired  him  "to  fix  a  time  for  the  marriage  on  or  before  the  14th 
Auffutt"  after  which  day  the  certificate  would  be  void.  Ann  H.  was  not  with 
him.  The  clergyman  said,  "  I  will  marry  him  when  he  has  expressed  a  desire 
to  be  confirmed.''  Henry  F,,  thereupon,  went  away,  and  made  no  farther  ap- 
plication. Heldf  that  this  did  not  support  a  conviction  on  an  indictment 
which  arerred  that  the  clergyman  "  unlawfully  kc,  did  refuse,  kc.  to  solem- 
nize a  marriage,  &c.  at  any  time  on,  or  before  the  said  14th  day  of  Augwt, 
or  at  any  other  time  whatsoever;"  inasmnch  as  the  refusal  made  was  absolute, 
and  that  proved  conditional.  SemhU^  that  it  should  have  been  averred  that  the 
parties  might  lawfully  be  married  to  each  other.    Reg,  y.  Jamety  1 

MATERIALITY. 
See  Pmu  imv. 

MINUTES  OF  TRIAL. 

See  Rio.  t.  NiwifAjf,  390. 

Pbbjubt. 

MORTOAOB  DEEDS. 
See  BmuiLAKT. 

MUTINY  ACT. 
See  Bastard. 

NEW  TIUAL. 

1.  Where,  upon  the  trial  of  an  indictment  against  three  prisoners  for  felony,  it 
was  proved  that  a  witness  had  been  kept  out  of  the  way  by  the  procurement 
of  one  of  the  prisoners,  Held^  that  the  deposition  of  the  absent  witness  was 
receivable  in  evidence  against  the  prisoner  by  whose  procurement  she  was 
kept  away ;  but  that  it  was  not  evidence  against  the  other  two  prisoners,  and 
that  its  reception,  without  a  direction  to  the  jury  that  it  was  not  evidence 
against  the  latter  was  ground  for  granting  a  new  trial.  R€g,  v.  Scaife  and 
Rooke,  281 

2.  In  moving  for  a  new  trial  where  the  defendant  has  been  found  guilty  of  a  nui- 
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sance  in  obstructing  a  public  sewer,  and  where  he  is  liable  not  to  personal 
punishment,  but  to  a  fine,  it  is  not  necessary  that  the  defendant  should  be 
present  in  Court    Reg.  v.  Parkinaon^  459 

3.  The  defendant  was  tried  on  an  indictment  for  perjury,  at  the  Berkthirt  Sum- 
mer Assizes,  and  having  been  found  guiltj  was  sentenced  to  transportation 
for  seven  years.  On  the  6th  November ^  counsel  being  about  to  move  in, the 
Queen's  Bench  for  a  new  trial. 

Per  Curiam.  The  defendant  ought  to  be  in  Court.  Sentence  has  been 
passed,  which  he  has  hitherto  evaded ;  and  the  Court  will  not  permit  him  to 
make  the  experiment  of  obtaining  a  new  trial  without  coming  into  Court  to 

abide  the  consequences  in  case  we  should  refuse  the  rule.    Beg.  v.  CaudweU^ 

372 

NIGHT  POACHING. 

In  order  to  bring  a  case  of  night  poaching  within  the  stat.  9  Q^o,  4,  c.  69,  s.  9, 
it  is  not  necessary  to  prove  that  three  persons  were  all  in  the  same  close,  or 
inclosure,  or  the  same  piece  of  open  land,  if  all  were  of  one  party,  one  or 
more  being  armed,  with  the  same  common  purpose  in  the  place  described  in 
the  indictment.    Reg.  v.  Uezzell  and  Othertj  274 

NUISANCE.. 

1.  See  New  Trial. 

2.  Where  a  defendant  indicted  for  a  nuisance  in  obstructing  a  navigable  river, 
allows  judgment  to  go  by  default,  and  is  under  no  recognizances  to  appear  in 
the  Queen's  Bench  for  judgment,  the  Court  will  not  in  his  absence  give  judgment 
that  the  nuisance  be  abated,  though  notice  has  been  left  at  his  residence  of  the 
intention  of  the  Crown  to  pray  for  judgment ;  the  proper  course  being  to  sue 
out  a  writ  of  capiae  and  proceed  to  outlawry.    R^.  v.  Chichester^  458 

3.  A  parent  who  has  not  the  means  of  providing  burial  for  the  body  of  his  de- 
ceased child,  is  not  liable  to  be  indicted  for  a  misdemeanor  in  not  providing 
for  its  burial,  even  though  a  nuisance  be  occasioned  by  allowing  the  body  to 
remain  unburied,  and  although  the  poor  law  authorities  of  the  union  have 
offered  him  money  to  defray  the  expenses  of  burial,  by  way  of  loan,  as  he  is 
not  bound,  under  such  circumstances,  to  contract  a  debt    Reg.  v.  Vann^    325 

PERJURY. 

1.  Perjury  was  assigned  on  a  statement  made  by  the  prisoner  upon  a  trial  at  Nisi 
Prius,  that  in  Jtme,  1851,  he  owed  no  more  than  one  qnarter*8  rent  to  his 
landlord.  The  prosecutor  swore  that  the  prisoner  owed  five  quarter's  rent  at 
that  date ;  and  to  corroborate  the  prosecutor's  evidence,  a  witness  was  called, 
who  proved  that  in  August^  1850,  the  prisoner  had  admitted  to  him  that  he 
then  owed  his  landlord  three  or  four  quarter's  rent:  Held^  that  this  was  not 
such  corroboration  as  is  necessary  to  sustain  an  indictment  for  perjury.  Reg. 
V.  RouheTj  396 

2.  On  a  trial  where  it  was  material  to  prove  whether  J.  had  died  before  M.,  the 
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defendant  produced  a  document  purporting  to  be  a  copy  of  JJi  will,  and 
faUeljr  swore  that  he  had  examined  it  with  the  original  will  in  the  registry  at 
L. ;  and  also  that  he  had  examined  a  memorandum  at  the  foot  of  the  copy  of 
the  will  with  the  entry  in  a  book  called  the  Act  Book  in  the  same  registry. 
The  Judge  offered  to  admit  the  cFidence,  but  It  was  withdrawn ;  it  was,  iu 
point  of  law,  inadmissible. 

Held,  that  the  circumstances  that  the  evidence  was  inadmissible  and  was 
withdrawn,  did  not  affect  the  question  of  perjury,  as  it  could  not  purge  the 
false  swearing;  and  that,  as  it  was  material  whether  probate  of  of  •/*.'«  will  was 
granted  in  the  lifetime  of  M.,  Si,  the  eridence  of  the  prisoner  had  been  received, 
it  would  have  been  material  to  the  issue,  and,  consequently,  that  the  false  oath 
of  the  prisoner  amounted  to  peijury. 

Semblej  per  Maulb  J. — That  false  swearing  In  a  judicial  proceeding,  in  a 
matter  material  to  that  judicial  proceeding,  is  perjury,  whether  the  false  oath 
be  relevant  or  not  to  the  issue  then  being  tried.    lUff.  v.  PkUlpottB,  302 

3.  On  the  trial  of  an  indictment  for  peijury,  to  prove  the  fact  of  former  trial,  in  the 
same  Court  of  Oyer  and  Terminer,  in  which  the  indictment  for  the  peijury  Is 
preferred :  Hetd,  that  the  production  by  the  officer  of  the  Court  of  the  caption, 
the  indictment,  with  the  indorsement  of  the  prisoner's  plea,  the  verdict,  and 
the  sentence  of  the  Court  upon  it,  together  with  the  minutes  of  the  trial,  made 
by  the  officer  in  Court,  was  sufficient  evidence  of  it,  without  the  production  of 
the  record,  or  a  certificate  of  the  same,  under  13  k  14  Vict,  c.  99,  s.  13.  Reg. 
V.  Ifewmariy  390 

4.  A.,  a  defendant  in  a  suit  tried  before  a  county  Judge,  g^ve  false  evidence 
before  an  arbitrator  to  whom  the  suit  was  referred,  and  by  whom  A,  was 
sworn.  Hdd,  that  under  stat.  9  &  10  Vict.  c.  95,  s.  77,  the  arbitrator  had  no 
authority  to  administer  an  oath,  and  therefore,  A.  was  not  liable  to  be  indicted 
for  perjury.    Reg,  v.  HaUetty  237 

a.  Indictment  for  perjury;  Held,  to  contain  sufficient  averments  of  the  identity 
of  the  party,  respecting  whom  the  peijury  was  committed.    Reg.  v.  Benneitf 

240 

6.  Where  perjury  was  committed,  on  an  application  for  an  order  in  bastardy 
made  before  justices,  a  former  application  having  been  dismissed  on  the  merits : 
Field,  that  the  prisoners  were  rightly  convicted  of  perjury.    Reg.  v.  Cooke,    462 

PICKLOCK. 
See  HousiBBiAKiiTG,  (Implbmimts  of.) 

PIGEONS. 

The  prisoner  was  indicted  for  stealing  four  tame  pigeons,  the  property  of  J.  M.  : 
JTdd,  that  he  was  properly  convicted  of  larceny;  tame,  i.  e.  reclaimed  pigeons, 
although  uncon fined,  with  free  access,  at  their  pleasure  to  the  open  air,  being 
as  much  the  subjects  of  larceny  as  domestic  fowl,  which  are  allowed  to  go  at 
large.    Reg.  v.  Cheafor,  361 
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PRESCRIPTION. 

See  HiQHWAT. 

PREVIOUS  CONVICTION. 

1.  If  a  prifloaer  on  cross-examiQatioii  of  the  witnesies  for  the  proBecution,  elicit 
evidence  as  to  his  good  characteri  it  is  "  giving  evidence  within  the  proviso  in 
the  Stat  14  k  16  Viet,  c.  19,  s.  9,  and  the  prosecutor  can,  in  answer  thereto, 
give  proof  of  the  prisoner's  previous  conviction.   Etff.  v.  ShrimpUmy  31 9 

2.  14  &  15  VieL  c.  19,  s.  9,  makes  no  alteration  in  the  mode  of  arraigning  pri- 
soners, and  it  is  the  opinion  of  all  the  Judges  that  it  is  unnecessary  for  the 
jury  to  be  re-sworn  when  trying  the  question  of  previous  conviction.  Beg.  v. 
ShultUworthj  351 

.'{.  Where  a  prisoner  is  indicted  for  felony,  and  there  is  a  count  in  the  indictment 
stating  a  previous  conviction,  he  is  first  to  be  arraigned  on  the  whole  indict- 
ment; afterwards  he  is  to  be  ipven  in  charge  to  the  jury  on  the  subsequent 
felony  only ;  and  if  they  find  a  verdict  of  guilty  on  that  charge,  then  they  are 
to  inquire  respecting  the  previous  conviction.  And  where  the  jury  were  sworn 
afresh  to  try  the  question  of  previous  conviction,  and  the  prisoner's  counsel 
then  claimed  the  right  of  challenge :  Hetd,  that  the  prisoner  had  no  right  of 
challenge  then,  and  that  the  juiy  were  re-sworn  unnecessarily.    Reg,  t.  Kejf^ 

347 

PRINCIPAL. 

1.  A  principal  in  the  second  degree,  parHeqfs  eriminisj  cannot  at  the  same  time 
be  treated  as  a  receiver.    Reg,  v.  Perkuu,  459 

2.  The  prisoner  and  one  J.  were  indicted  for  a  misdemeanor  in  uttering  a  counter- 
feit coin.  The  uttering  was  effected  by  J.  in  the  absence  of  the  prisoner,  but 
the  jniy  found  that  they  were  both  engaged  on  the  evening  on  which  the  ut- 
tering took  place,  in  the  common  purpose  of  uttering  counterfeit  shillings,  and 
that  in  pursuance  of  that  common  purpose  J.  uttered  the  coin  specified  in  the 
indictment :  J?eU,  that  the  prisoner  was  rightly  convicted  as  a  principal,  there 
being  no  accessories  in  misdemeanor. 

Note, — Rez  v.  EUtj  Russ.  &  Ry.  142,  and  Reg.  v.  Page  and  Janet,  1  Russ. 
on  Crimes,  82,  are  overruled.    Reg.  v.  Greenwood,  453 

PROCEDENDO. 

A  Judge  of  either  of  the  superior  Courts,  sitting  at  Chambers,  has  power  under 
1  &  2  Viet  c.  46,  s.  1,  to  issue  n  procedendo. 

It  is  in  the  discretion  of  the  Judge,  when  an  application  is  made  by  the 
Crown  to  have  the  record  of  an  indictment  for  the  felony  removed  by  certiorari 
into  the  Queen's  Bench  at  the  instance  of  the  defendants,  remitted  by  proce- 
dendo to  the  original  jurisdiction,  whether  he  will  make  a  conditional  order, 
and  summon  the  defendants  to  shew  cause  agidnst  it,  or  make  the  order  abso- 
lute in  the  first  instance  without  summoning  the  parties. 
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SembU,  that  where  the  defendants  neglect  to  take  down  the  record  and  to  give 
dae  notice  of  trialj  Skproeedendo  will  be  granted.    Rep,  r.  Scaife,  513 

PROPERTY. 
See  Laecivt. 


RECEIPT. 
See  UmRoro. 

RECEIVER. 
See  Pbimoipal. 

RECEIVING. 

1.  ^.  and  B,^  two  thieves,  were  seen  to  come  at  midnight  out  of  a  house  belong* 
ing  to  C*B  father,  under  the  following  circnmstanccs.  A.  carried  a  sack  con- 
taining the  stolen  goods ;  B.  accompanied  him ;  C.  preceded  them,  carrying  a 
lighted  candle.  All  three  go  into  an  adjoining  stable  belonging  to  C,  and  then 
shut  the  door.  Policemen  enter  the  stable  and  find  the  sack  Ijing  on  the  floor 
tied  at  the  mouth,  and  the  three  men  standing  round  it  as  if  thej  were  bar- 
gaining ;  but  no  particular  words  were  heard :  Hdd^  bjr  eight  Judges  to  four, 
that  on  this  evidence  C7.  could  not  be  convicted  of  receiving  stolen  goods,  inas- 
much as  although  there  was  evidence  of  a  criminal  intent  to  receive,  and  of  a 
knowledge  that  the  g^ods  were  stolen,  jet  the  exclusive  possession  of  them 
still  remained  in  the  thieves,  and  therefore  C.  had  no  possession,  either  actual 
or  constructive.    Reg»  v.  WiUy<,  37 

2.  Two  persons  charged  in  an  indictment  with  joint  receiving,  ought  not  to  be 
sentenced  thereon  on  proof  of  two  distinct  felonies.  If  a  verdict  of  guilty  be 
given  against  both,  judgment  may  be  given  against  the  party  who  is  proved 
to  have  committed  the  first  felony  in  order  of  time.    Reg,  v.  (Troy,  86 

But  now  see  14  &  15  VkL  c.  100,  s.  14. 

RECORD. 

\,  ^^  HoWnoay  T,  Reg,  217 

2.  See  Reg,  v.  Newtnany  320 

REQUEST. 

A,  was  indicted  for  forging  a  certain  warrant,  order  and  request,  in  the  wordn 
and  figures  following,  (the  instrument  was  then  set  out  in  ftdl.)  It  was  proved 
to  be  only  a  request :  Held^  that  as  the  instrument  was  set  out  In  Ml,  the 
description  of  its  legal  character  was  surplusage,  and  therefore  caused  no 
variance.    Reg*  r.  WUUame^  61 
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ROBBBRY. 
See  Assault. 

A»  was  indicted  for  felonioaslj  assaulting  B.j  patting  him  in  fear  and  danger  of 
his  life,  feloniouslj  and  yiolentlj  stealing  from  his  person,  and  before,  at,  and 
after  snch  robbery,  felonioasly  beating  him  against  the  form  of  the  statute,  and 
against  the  peace.  Verdict,  Gniltj  of  assaulting  and  beating,  with  intent  to 
rob.  Held,  that  the  above  finding  would  not  warrant  a  couTiction  of  assaolt, 
either  at  common  law,  or  under  the  statute  1  AS  Wm,  4  k  I  Viet,  c.  85,  s.  1 1 . 
and  that  the  judgment  must  be  arrested.    K^.  v.  Reid,  88 


SHED. 

A  building,  twenty-four  feet  square,  with  wooden  sides,  glass  windows,  slated 
roof,  and  commonly  called  the  work-shop,  used  as  a  storehouse  for  seasoned 
timber,  as  a  place  for  the  deposit  of  tools,  and  for  the  working  up  of  timber, 
may  be  described  as  a  "  shed"  in  an  indictment  under  statute  7  &  8  Viet,  c.  62. 
8.  1.    B^,  Y.  Amot^  65 

SOLDIER. 
See  Bastard. 


STAMP. 
See  Eyidsncb. 

SUMMONS. 
See  Pbocidisdo. 

UTTERING. 

Where  the  prisoner  placed  a  forged  receipt  for  poor  rates  in  the  hands  of  the 

prosecutor  for  the  purpose  of  inspection  only,  in  order,  by  representing  himself 

as  a  person  who  had  paid  his  rates,  fraudulently  to  induce  the  prosecutor  to 

advance  money  to  a  third  person:  Held,  that  this  was  an  uttering  within  1 

Wm.  4,  c.  66,  8.  10.    Seg,  y.  Ion,  475 

2.  The  indictment  charged  A.  with  haying  "  uttered  and  put  off  false  coin.' 
Hdd,  proved,  although  the  coin  was  refused  by  the  party  to  whom  it  wns 
offered.     Reff,  y.  Weleh,  87 

WA6BS. 
See  OoNSPiBACT. 
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WARRANT  AND  ORDER. 

The  following  forged  document  was  held  to  be  both  a  warrant  and  an  order 
within  the  statute  11  Oeo,  4  ft  1  Wm.  4,  c.  66,  s.  3: — "Mr.  Lowe,  London, 
bought  of  (7.  Dawtpn,  Engluh  and  foreign  fruit  merchant  andpotatoe  salesman, 
two  bushels  of  apples,  9«.  Nov.  9.  Sir,  I  hope  you  will  excuse  me  sending  for 
such  a  trifle,  but  I  have  received  a  lawyer's  letter  this  morning,  and  unless  I  ''% 
can  make  up  a  certain  amount  by  1  o'clock,  there  will  be  an  action  commenced  ''^^^ 
agunst  me,  and  I  am  obliged  to  hunt  after  every  shilling.    Yours,  Ac,  F.  5^'* 

DawtonJ'*    Reg,  v,  Dawion^  76  /"'■  ■ 

r 

WIFE  (INDUCEMENT  BY  WIFE  OF  PROSECUTOR). 

See  COKFKBBION. 

WORKMEN. 
See  CoNSPXRACT. 

WRIT  OF  ERROR. 
See  EsoAPB. 
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